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Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  t'.ien  only  upon 
the  accountable  receipt  cf  some  person  entitled  to  the 
use  of  the  Library.  Every  snch  book  so  taken  from 
the  Library,  shall  be  returned  on  the  same  day,  and  in 
default  of  such  return  the  party  taking-  the  same  shall 
be  suspended  from  all  use  and  privilegDS  of  the 
I^ibrary  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating  .his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  excee-'iing  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
of  the  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  in  the  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
Committee. 
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In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 

No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  WILLIAM  DWYER, 

Defendants.        ; 

Bill  in  Equity. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Idaho : 

The  United  States  of  America,  the  complainant  in 
the  above-entitled  cause,  by  George  W.  Wickersham, 
the  Attorney  General  of  the  United  States  of 
America,  files  this  the  said  complainant's  original 
bill  of  complaint,  against  the  persons  hereinabove,  in 
the  caption  hereof,  named  as  defendants. 

The  said  complainant  respectfully  represents  to 
this  Court: 

I.  That  prior  to  the  acts  hereinafter  complained 
of,  the  complainant  was  the  owner  of  the  lands  here- 
inafter described,  the  said  lands  constituting  a  part 
of  the  public  lands  of  the  United  States  and  being 
situated  within  the  State  and  District  of  Idaho  within 
the  jurisdiction  of  this  Court. 

That  by  an  act  of  Congress  of  the  United  States, 
entitled  "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada  and  in  Wash- 
ington   Territory,"    approved    June    3,    1878,    as 
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amended  and  extended  to  all  public  land  States  by 
the  act  of  Congress  of  August  4,  [1*]  1892,  it  was 
provided,  among  other  things,  in  substance  that  sur- 
veyed public  lands  of  the  United  States  within  the 
public  land  States,  valuable  chiefly  for  timber,  but 
unfit  for  cultivation,  might  be  sold  to  citizens  of  the 
United  States  or  persons  who  declared  their  inten- 
tion to  become  such,  in  quantities  not  to  exceed  160 
acres  to  any  one  person  or  association  of  persons,  at 
the  minimum  price  of  Two  Dollars  and  Fifty  Cents 
($2.50)  per  acre. 
It  was  further  provided  in  said  act  as  follows : 

"That  any  person  desiring  to  avail  himself  of 
the  provisions  of  this  act  shall  file  with  the  reg- 
ister of  the  proper  district  a  written  statement 
in  duplicate,  one  of  which  is  to  be  transmitted  to 
the  General  Land  Office,  designating  by  legal 
subdivision  the  particular  tract  of  land  he  desires 
to  purchase,  setting  forth  that  the  same  is  unfit 
for  cultivation,  and  valuable  chiefly  for  its  tim- 
ber or  stone;  that  it  is  uninhabited;  containing 
no  mining  or  other  improvements,  except  for 
ditch  or  canal  purposes  where  any  such  do  exist, 
save  such  as  were  made  by  or  belong  to  the  ap- 
plicant, nor,  as  deponent  verily  believes,  any 
valuable  deposit  of  gold,  silver,  cinnabar,  cop- 
per, or  coal ;  that  deponent  has  made  no  other  ap- 
plication under  this  Act ;  that  he  does  not  apply 
to  purchase  the  same  on  speculation,  but  in  good 
faith  to  appropriate  it  to  his  own  exclusive  use 
and  benefit,  and  that  he  has  not,  directly  or  in- 
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directly,  made  any  agreement  of  contract,  in  any 
way  or  manner,  with  any  person  or  persons,  what- 
soever, by  which  the  title  which  he  might  acquire 
from   the    Government    of   the    United    States 
should  inure,  in  whole  or  in  part,  to  the  benefit 
of  any  person  except  himself." 
which  statement   was   required   by   said   act  to   be 
verified  by  the  oath  of  the  applicant  before  the  reg- 
ister or  receiver  of  the  land  office  within  the  district 
where  the  land  was  situated. 

And  said  act  further  provides  that: 

"If  any  person  taking  such  oath  shall  swear 
falsely  in  the  premises,  he  shall  be  subject  to 
all  the  pains  and  penalties  of  perjury  and  shall 
forfeit  the  money  which  he  may  have  paid  for 
said  lands  and  all  right  and  title  to  the  same ;  and 
any  grant  or  conveyance  which  he  may  have 
made,  [2]  except  in  the  hands  of  bona  fide 
purchasers,  shall  be  null  and  void." 
And  said  Act  further  provided  that  after  the  ex- 
piration of  60  daj^s'  publication  of  said  application : 
"The  person  desiring  to  purchase  shall  fur- 
nish to  the  register  of  the  land  office  satisfactory 
evidence  *  *  *  that  the  land  is  of  the  char- 
acter contemplated  in  this  act,  unoccupied  and 
without  improvements  other  than  those  excepted, 
either  mining  or  agricultural,  and  that  it  ap- 
parently contains  no  valuable  deposits  of  gold, 
silver,  cinnabar,  copper  or  coal;  and  upon  pay- 
ment to  the  proper  officer  of  the  purchase  money 
of  said  land,  together  with  the  fees  of  the  reg- 
ister and  receiver,     *     *     *     the  applicant  may 
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be  permitted  to  enter  said  tract,  and,  on  the  trans- 
mission of  the  General  Land  Office  of  the  papers 
and  testunony  in  the  case,  a  patent  shall  issue 
thereon." 
Said  act  further  provided  that  effect  should  be 
given  to  its  provisions  by  regulations  to  be  prescribed 
by  the  Commissioner  of  the  General  Land  Office. 

11. 
That  pursuant  to  the  authority  given  by  said  act, 
the  Commissioner  of  the  General  Land  Office  pre- 
scribed and  promulgated  certain  regulations  to  give 
effect  to  the  provisions  of  said  act,  among  others,  the 
following : 

That  after  the  expiration  of  the  60  days'  publica- 
tion, the  person  desiring  to  purchase  the  land  de- 
scribed in  his  application  to  purchase  should  under 
oath,  make  answer  to  certain  questions  as  follows : 

"Have  you  sold  or  transferred  your  claim  to 
this  land  since  making  your  sworn  statement, 
or  have  you  directly  or  indirectly  made  any 
agreement  or  contract  in  any  w^ay  or  manner, 
with  any  person  whomsoever  by  which  the  title 
w^iich  you  may  acquire  from  the  Government  of 
the  United  States  may  inure,  in  ^^^ole  or  in 
part,  to  the  benefit  of  any  person  except  your- 
self?" 
And 

' '  Do  5^ou  make  this  entry  in  good  faith  for  the 
appropriation  of  the  land  exclusively  to  }^our 
own  use  and  not  for  the  use  or  benefit  of  any 
other  person?"     [3] 
And 
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''Has  any  other  person  than  yourself,  or  has 
any  firm,  corporation,  or  association,  any  inter- 
est in  the  entry  you  are  now  making,  or  in  the 
land,  or  in  the  timber  thereon?" 
Also  the  following 

"Did  you  pay,  out  of  your  own  individual 
funds,  all  the  expenses  in  connection  with  mak- 
ing this  filing,  and  do  you  expect  to  pay  for  the 
land  with  your  own  money?" 
A.nd 

"Where  did  you  get  the  money  with  which  to 
pay  for  this  land,  and  how  long  have  you  had  the 
same  in  your  actual  possession?" 

III. 
That  heretofore,  to  wit,  on  the  first  day  of  July,  in 
the  year  1902,  and  at  divers  other  times  before  and 
after  that  day,  and  before  the  making  of  the  several 
entries  hereinafter  mentioned  and  designated,  in  the 
State  of  Idaho,  William  F.  Kettenbach,  George  H. 
Kester  and  William  Dwyer,  who  are  hereinbefore 
and  in  the  caption  of  this  bill  named  as  defendants, 
did  unlawfully  and  corruptly  combine,  consiDire,  con- 
federate and  agree  together,  and  with  each  other  and 
with  divers  other  persons,  some  of  whom  are  herein- 
after named  and  others  of  whom  are  to  the  complain- 
ant unknown,  and  did  form,  make  and  enter  into  an 
unlawful,  corrupt  and  fraudulent  conspiracy,  com- 
bination and  agreement  with  each  other  and  with  the 
other  persons  aforesaid,  for  the  purpose  and  to  the 
end  of  defrauding  the  complainant  of  the  title  and 
ownership  of  divers  large  tracts  of  public  land  then 
owned  by  the  complainant  and  lying  in  the  district  of 
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public  lands  subject  to  entry  at  the  land  office  of  the 
United  States  located  at  Lewiston,  in  the  State  of 
Idaho,  [4]  and  for  the  purpose  and  to  the  end  of 
defrauding  the  complainant  out  of  the  use,  occupa- 
tion, and  possession  of  the  said  tracts  of  public  land ; 
and  for  the  purpose  and  the  end  of  defrauding  the 
United  States  by  acquiring  from  the  United  States, 
through  and  by  means  of  the  Act  of  Congress  ap- 
proved on  June  3,  1878,  hereinbefore  mentioned,  for 
themselves  and  for  each  of  themselves,  the  title  to 
large  bodies  of  timber  lands,  then  being  public  lands 
and  the  property  of  the  United  States,  in  area  and 
to  an  amount  much  greater  than  the  area  and  the 
amount  which  they,  the  said  defendants,  individually 
or  collectively,  could  lawfully,  and  in  accordance  with 
the  provisions  of  the  said  statute,  acquire;  and  for 
the  purpose  and  to  the  end  of  defrauding  the  United 
States  by  causing  and  procuring  divers  and  many 
other  persons  severally  to  make  entry  of,  and  to  pur- 
chase from  the  United  States,  under  and  in  professed 
accordance  wdth  the  provisions  of  said  statute,  divers 
and  many  tracts  of  the  public  land,  then  being  the 
property  of  the  United  States,  they,  the  said  defend- 
ants, then  and  there,  intending  and  designing  after- 
wards to  acquire  from  the  said  other  persons,  the  said 
lands  so  to  be  entered  and  purchased  by  the  said  other 
persons,  and  intending  and  designing  to  cause  and 
procure  the  said  lands  to  be  entered  and  purchased 
in  the  interest  and  for  the  ultimate  benefit  and  ad- 
vantage of  themselves,  the  said  defendants,  whereby, 
and  in  and  by  which  procurement  wdth  the  intent 
aforesaid  provisions  of  the  said  statute  should  be 
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abused  and  perverted  and  the  true  intent  and  pur- 
poses of  the  said  statute  should  be  defeated ;  and  for 
the  purpose  of  accomplishing  the  said  ends  and  of  de- 
frauding the  United  States  by  divers  fraudulent  and 
unlawful  means,  that  is  to  say,  by  means  of  false, 
fraudulent  and  unlawful  entries  to  be  made  of  the 
aforesaid  tracts  of  [5]  public  land  at  the  land  of- 
fice aforesaid,  and  by  means  of  perjury,  the  suborna- 
tion of  perjury,  the  procurement  of  false  swearing, 
and  by  means  of  other  falsehoods,  false  pretenses  and 
misrepresentations,  whereby  the  officers  of  the  United 
States  should  be  deceived  and  imposed  upon  and 
should  be  induced  and  procured  to  divest  the  United 
States  of  its  title  to  the  said  lands  and  to  convey  the 
said  title  to  the  United  States  to  divers  persons  not 
lawfully  entitled  thereto  contrary  to  the  laws  of  the 
United  States  and  for  the  benefit,  advantage  and 
profit  of  the  said  defendants. 

IV.  That  as  a  part  of  the  said  conspiracy  and 
agreement  so  far  as  aforesaid  made  and  entered  into 
by  the  said  defendants  hereinbefore  named,  and  as  a 
part  of  the  said  unlawful  and  fraudulent  means 
whereby  the  said  unlawful  purposes  of  the  said  con- 
spiracy were  to  be  effected,  it  was,  at  the  times  and 
place  aforesaid  by  the  said  defendants,  mutually 
agreed,  designed  and  contemplated  that  they,  the 
said  defendants,  should  persuade,  employ  and  other- 
wise induce  and  procure  a  large  number  of  other 
persons  severally  to  purchase  and  to  make  entries 
of  divers  tracts  of  the  public  lands  aforesaid  under 
and  in  pretended  and  apparent  accordance  with  the 
aforesaid  Act  of  Congress  approved  June  3,  1878, 
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as  amended  by  the  Act  of  Congress  approved  August 
4,  1892,  that  before  the  said  other  persons  should  file 
the  sworn  statements  by  that  statute  prescribed,  or 
should  apply  to  enter  and  purchase  such  other  lands 
or  should  othei^wise  take  any  steps  or  initia1:e  any 
proceedings  to  that  end,  and  before  the  making  of 
such  entries  and  purchases,  and  as  a  means  of  per- 
suading and  inducing  the  said  other  persons  to  make 
such  entries  and  purchases,  the  said  defendants 
should  make  and  [6]  enter  into  certain  agreements, 
contracts  and  understandings  with  the  said  other  per- 
sons, severally,  whereby  and  by  the  terms  of  which 
agreements,  contracts  and  understandings,  the  said 
defendants  or  some  of  them,  should  agree  and  con- 
tract to  buy  of  the  said  other  persons,  severally,  and 
the  said  other  persons,  severally  should  agree  and 
contract  to  sell  to  the  said  defendants,  or  some  of 
them,  the  respective  tracts  so  to  be  entered  and  pur- 
chased by  the  said  other  persons  when  and  so  soon 
as  the  said  other  persons  should  obtain  from  the 
United  States  the  titles  to.  the  said  tracts  by  them  to 
be  entered  and  purchased,  or  shortly  thereafter ;  that, 
thereupon  and  after  the  making  of  such  unlawful  con- 
tracts and  agreements,  and  while  the  same  should 
subsist  and  continue,  the  said  defendants  should  cause 
and  procure  the  said  other  persons  severally  to  apply 
at  the  land  office  aforesaid  to  make  entries  of  and  to 
purchase  divers  tracts  of  the  said  public  lands  in 
professed  accordance  with  the  statutes  aforesaid,  and 
should  cause  and  procure  each  of  the  said  persons  so 
applying,  at  the  time  of  making  his  application  to 
enter,  and  in  connection  with  and  as  a  part  of  such 
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application,  to  execute,  sign,  make  oath  to  and  file 
in  the  said  land  office  a  sworn  statement  of  the  char- 
acter, substance,  tenor  and  purport  prescribed  by  the 
said  act  of  Congress  approved  on  June  3, 1878,  which 
act  is  hereinbefore  mentioned,  stated  and  in  part  re- 
cited, in  which  statement  such  ax>plicant  should  de- 
clare and  on  his  oath  represent,  among  other  things, 
that  he,  the  said  applicant,  did  not  apply  to  purchase 
the  land  by  him  applied  for  on  speculation,  but  in 
good  faith  to  appropriate  the  same  to  his  own  ex- 
clusive use  and  benefit,  and  that  he  had  not,  directly 
or  indirectly,  made  any  agreement  or  contract,  in  any 
[7]  way  or  manner,  with  any  person  or  persons 
whatsoever,  by  which  the  title  which  he  might  acquire 
from  the  Government  of  the  United  States  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person 
except  himself,  the  said  defendants  intending,  de- 
signing and  contemplating  that  each  of  the  said  other 
persons  so  to  be  induced  to  make  such  applications 
and  to  file  such  sworn  statements  should  in  doing  so 
commit  and  be  guilty  of  wilful  and  corrupt  perjury, 
and  should  sw^ear  falsely  and  corruptly,  and  should 
defraud  the  United  States  and  fraudulently  deceive 
and  impose  upon  the  officers  of  the  said  land  office 
and  upon  other  officers  of  the  United  States  charged 
with  the  administration  of  the  law^s  regulating  the 
disposal  of  the  public  lands,  inasmuch  and  because 
in  truth  and  in  fact  each  of  the  said  persons  so  to  be 
induced  to  make  such  applications  should,  before  the 
making  of  his  said  application  and  the  filing  of  his  said 
sworn  statement,  as  the  said  defendants  intended  and 
contemplated,  have  made  with  the  said  defendants  or 


4584  The  United  States  of  America 

some  of  them  the  agreement  and  contract  aforesaid, 
by  the  terms  of  which  such  persons  so  to  make  ap- 
plication should  have  agreed  to  sell  to  the  defendants 
or  to  some  of  them,  and  the  defendants  or  some  of 
them  should  have  agreed  to  buy,  the  land  and  the  title 
which  such  i3erson  should  acquire  from  the  United 
States  by  means  of  the  application  and  entry  by  him 
to  be  made.     [8] 

V.  That  as  a  further  part  of  the  said  conspiracy 
and  agreement  so  as  aforesaid  made  and  entered  into 
by  said  defendants  hereinbefore  named,  and  as  a  fur- 
ther part  of  the  unlawful  and  fraudulent  means 
whereby  the  said  unlawful  purposes  of  the  said  con- 
spiracy were  to  be  effected,  it  was,  at  the  time  and 
the  place  aforesaid  by  the  said  defendants,  mutually 
agreed,  designed  and  contemplated  that  they,  the  said 
defendants,  should  cause  and  procure  the  said  other 
persons  hereinbefore  mentioned  and  such  who  were, 
as  aforesaid,  to  be  induced  to  apply  to  enter  and  pur- 
chase the  tracts  of  public  lands  aforesaid,  to  make 
such  publication  and  advertisement  as  are  prescribed 
by  the  statute  hereinbefore  mentioned  and  in  part 
recited,  and  after  such  publication  and  after  the 
period  of  sixty  days  by  the  said  statute  prescribed,  to 
appear  before  the  proper  officer  or  officers  of  the  said 
land  office  and  to  make  such  proof  before  the  said 
offi'cers  as  is  prescribed  by  the  said  statute,  and  then 
and  there  to  answer  on  oath  and  in  w^riting  the  inter- 
rogatories which  were  as  aforesaid  prescribed  by  the 
Conmiissioner  of  the  General  Land  Office  to  be  pro- 
pounded to  all  persons  seeking  to  make  entries  of 
publlic  lands  under  the  statute  hereinbefore  men- 
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tioned;  and  it  was  intended,  designed  and  contem- 
plated by  the  said  defendants  that  each  of  the  said 
other  persons  so  appearing  and  answering  should, 
in  answer  to  the  said  interrogatories  when  the  same 
should  be  propounded  to  him,  on  his  oath  declare, 
represent  and  swear,  among  other  things,  that  he  had 
not,  since  the  making  of  the  sworn  statement  prev- 
iously as  aforesaid  made  and  filed  by  him  in  applying 
to  make  entry,  sold  or  transferred  his  claim  to  the 
land  sought  by  him  to  be  entered ;  and  that  he,  the  said 
applicant,  had  not,  at  the  time  of  his  appearing  and 
answering  the  said  interrogatories,     [9]     directly  or 
indirectly  made  any  contract  or  agreement  or  contract 
in  any  way  or  manner,  with  any  person  whomsoever, 
by  which  the  title  sought  by  such  applicant  to  be  ac- 
quired might  inure,  in  whole  or  in  part,  to  the  benefit 
of  any  person  except  himself;  and  that  he,  the  said 
applicant,  was  at  the  time  aforesaid  making  his  in- 
tended entry  in  good  faith  for  the  appropriation  of 
the  land  exclusively  to  his  own  use  and  not  for  the  use 
and  benefit  of  any  other  person;  and  that  no  other 
person  than  himself,  the  said  applicant,  and  that  no 
firm,  corporation  or  association,  had,  at  the  time  last 
aforesaid,  any  interest  in  the  said  entry  or  in  the  land 
sought  to  be  entered  or  in  the  timber  upon  said  land ; 
the  said  defendants  intending,  designing  and  con- 
templating that  each  of  the  said  other  persons  so  to  be 
caused  and  procured    to    answer  the  said  interro- 
gatories in  the  manner  and  to  the  effect  last  stated 
should  in  doing  so  commit  and  be  guilty  of  wilful  and 
corrupt  false  swearing,  and  should  swear  falsely  and 
corruptly,  and  should  defraud  the  United  States,  and 
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should  fraudulently  deceive  and  impose  upon  the 
officers  of  the  United  States  charged  with  the  admin- 
istration of  the  laws  regulating  the  disposal  of  the 
public  lands,  inasmuch  and  because  in  truth  and  in 
fact  each  of  the  said  persons  so  to  be  induced  to  make 
the  proofs  and  to  answer  the  interrogatories  afore- 
said in  the  manner  and  to  the  effect  aforesaid  should, 
as  the  said  defendants  intended  and  contemplated, 
before  the  making  of  such  proofs  and  answers,  have 
made  and  entered  into  the  contracts  and  agreements 
hereinbefore  stated,  which  contracts  were  to  be,  at  the 
time  last  aforesaid,  still  continuing  and  subsisting, 
hj  which  the  title  to  be  by  him  acquired  should  inure 
to  the  benefit  of  the  said  defendants  or  of  some  of 
thorn,  and  by  which  the  said  defendants  or  some  of 
them  should  have  an  interest  in  the  land  and  the 
[10]  title  so  to  be  acquired,  and  by  reason  of  which 
contract  and  agreement  such  person  seeking  to  make 
entry  did  not  do  so  in  good  faith  to  appropriate  such 
land  to  his  own  exclusive  use  and  benefit,  but  for  the 
use  and  benefit  of  the  said  defendants  or  some  of 
them. 

VI.  That  as  a  further  part  of  the  said  conspiracy 
and  agreement  so  as  aforesaid  made  and  entered  into 
by  the  said  defendants  hereinbefore  named,  and  as  a 
further  part  of  the  unlawful  means  whereby  the  said 
unlawful  purposes  of  the  said  conspiracy  were  to  be 
effected,  it  was,  at  the  times  and  the  place  aforesaid, 
by  the  said  defendants,  mutually  agreed,  designed 
and  contemplated  that  they,  the  said  defendants, 
after  having  procured  the  other  persons  hereinbefore 
mentioned  to  make  application  to  enter  the  lands 
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hereinbefore  mentioned  in  the  manner  and  under  the 
circumstances  aforesaid  should  furnish  and  advance 
to  each  of  the  said  persons  so  much  money  as  should 
be  necessary  to  enable  such  person  to  pay  to  the 
proper  officers  of  the  United  States  the  amount  of 
money  prescribed  by  law  to  be  paid  upon  the  making 
of  the  entry  by  such  person  to  be  made,  and  that  the 
sum  so  by  the  defendants  advanced  should  be  de- 
ducted from  the  amount  agreed  to  be  paid  by  them 
to  such  person  as  the  purchase  price  of  the  land  by 
him  entered ;  and  it  was  further  intended  and  contem- 
plated by  the  said  defendants  that  they  should  cause 
and  procure  each  of  the  said  other  persons,  who  were 
to  be  induced  to  make  entries  as  aforesaid,  when  such 
person  should  appear  before  the  proper  officers  of 
the  aforesaid  land  office  to  answer  the  interrogatories 
that  he,  the  said  person  then  applying  to  make  entry, 
had  paid  out  of  his  own  individual  funds  all  the  ex- 
penses in  connection  with  the  filing  by  him  made ;  and 
that  he     [11]     expected  to  pay  for  the  land  by  him 
sought  to  be  entered  with  his  own  money ;  and  that  the 
money  with  which  he  intended  to  pay  for  the  said 
land  was  derived  by  him  from  other  sources  than  the 
defendants,  and  that  he  had  had  the  said  money  in 
his  actual  possession  for  a  longer  period  than  in  fact 
he  had  so  had  the  same ;  the  said  defendants  mutually 
intending,  designing  and  contemplating  that  each  of 
the  said  other  persons,  so  to  be  caused  and  procured 
so  to  answer  the  said  interrogatories,  should  in  doing 
so  commit  and  be  guilty  or  wilful  and  corrupt  false 
swearing,  and  should  swear  falsely  and  corruptly 
and  should  defraud  the  United  States,  and  should 
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fraudulently  deceive  and  impose  upon  the  officers  of 
the  United  States,  concerned  with  the  administration 
of  the  laws  regulating  the  disposal  of  the  public  lands, 
inasmuch  and  because  in  truth  and  in  fact  each  of  the 
said  persons  so  to  be  caused  and  procured  to  answer 
the  said  interrogatories  in  the  manner  and  to  the 
effect  aforesaid  should,  as  the  said  defendants  in- 
tended and  contemplated,  before  the  making  of  such 
answers,  have  received  from  the  said  defendants  or 
from  some  of  them  the  money  by  him  to  be  used  in 
the  purchase  of  the  land  sought  by  him  to  be  entered, 
and  should  not  pay  or  intend  or  expect  to  pay  for  the 
said  land  out  of  his  own  individual  funds  or  with  his 
own  money,  and  should  not  pay  or  intend  or  expect 
to  pay  the  expenses  of  his  filing  and  entry  out  of  such 
funds  or  money,  and  should,  moreover,  swear  falsely 
and  fraudulently  in  respect  of  other  matters,  the  sub- 
ject of  such  interrogatories.     [12] 

VII.  That  thereafter,  that  is  to  say,  after  the  for- 
mation and  making  of  the  said  unlawful  conspiracy 
and  agreement  so  as  aforesaid  made  and  entered 
into  by  the  said  defendants  hereinbefore  named,  and 
at  divers  times  in  the  State  of  Idaho,  in  pursuance 
and  execution  of  the  said  conspiracy  and  for  the 
purpose  of  effecting  the  said  unlawful  purpose 
thereof,  the  said  defendants,  or  some  of  them,  did 
make  and  enter  into  fraudulent,  corrupt  and  unlaw- 
ful contracts,  agreements,  arrangements  and  under- 
standings with  a  large  number  of  persons,  severally, 
that  is  to  say,  with  Charles  E.  Loney,  Mary  A. 
Loney,  James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E.  Per- 
kins, Frank  J.  Bonney,  Charles  S.  Myers,  and  Jan- 
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nie  Myers,  severally,  and  with  divers  other  persons 
who  are  to  the  complainant  unknown,  but  whose 
names,  when  the  same  shall  be  discovered,  the  com- 
plainant prays  leave  to  add  to  this  bill  by  proper 
amendment,  and  to  seek  appropriate  relief  in  re- 
spect of  the  lands  by  them  fraudulently  obtained 
from  the  complainant;  that,  in  and  by  the  said  un- 
lawful contracts,  agreements,  arrangements  and 
understandings  so  as  aforesaid  made  by  the  said  de- 
fendants with  the  said  other  persons,  each  of  the 
said  other  persons  severally  agreed  and  arranged 
with  the  said  defendants  or  with  some  of  them  that 
he  or  she  would  make  an  entry  and  purchase  of  a 
tract  of  the  public  land  of  the  United  States  under 
and  in  pretended  and  apparent  accordance  with  the 
aforesaid  act  of  Congress  approved  on  June  3,  1878, 
as  amended  on  August  4,  1892,  and  would,  upon 
obtaining  title  to  the  said  tract  from  the  United 
States,  convey  the  said  title  and  tract  to  the  defend- 
ants or  to  some  of  them;  and  the  said  defendants,  or 
some  of  them,  acting  for  all,  agreed,  contracted  and 
arranged  that  they  would  pay  to  each  of  the  said 
other  persons  a  [13]  certain  sum  of  money  for 
the  tract  of  land  by  him  or  her  so  to  be  entered  and 
by  way  of  recompense  to  such  person  for  his  or  her 
costs,  labor  and  trouble  incurred  in  acquiring  title 
to  the  said  tract  from  the  United  States;  and  the 
said  defendants  further  agTeed  and  promised  to  fur- 
nish and  advance  to  each  of  the  said  other  persons 
so  much  money  as  might  be  necessary  to  enable  him 
or  her  to  pay  for  such  land  and  to  defray  the  other 
expenses  incident  to  the  obtaining  of  title  to  such 
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land  from  the  United  States. 

VIII.     That  thereupon,  that  is  to  saj',  at  divers 
times  after  the  making  by  the  said  defendants  as 
aforesaid  of  the  unlawful,  corrupt  and  fraudulent 
agreements,    contracts,    arrangements    and    under- 
standings with  the  said  Charles  E.  Loney,  Mary  A. 
Loney,  James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E. 
Perkins,  Frank  J.  Bonney,  Charles  S.  Myers  and 
Jannie  Myers,  named  in  the  last  paragraph  hereof, 
the  said  defendants,  in  pursuance  and  execution  of 
the  aforesaid  unlawful  and  fraudulent  conspiracy, 
and    to    effect    the    aforesaid    unlawful    purposes 
thereof,  and  in  accordance  with  and  in  pursuance  of 
the  mode,  scheme,  method  and  means  hereinbefore 
set  out  and  stated  to  have  been  by  them  mutually 
agreed  upon,   designed  and   contemplated,  and  in 
pursuance  of  and  in  accordance  with  the  said  unlaw- 
ful, corrupt  and  fraudulent  agreement,  stated  in  the 
last  preceding  paragraph  hereof  to  have  been  made 
and  entered  into  by  and  between  the  said  defend- 
ants and  the  said  other  persons,  named  in  the  said 
last  paragraph,   did,   at  divers   times,   unlawfully, 
corruptly  and  fraudulently  cause,  induce  and  pro- 
cure the  said  Charles  E.  Loney,  Mary  A.  Loney, 
James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E.  Perkins, 
[14]     Frank  J.  Bonney,  Charles  8.  Myers  and  Jan- 
nie Myers,  severally,  to  apply  at  the  said  land  office 
of  the  United  States  located  at  Lewiston  in  the  State 
of  Idaho  to  purchase  a  tract  of  public  land,  then  the 
property  of  the  complainant,  under  the  provisions 
of  the  aforesaid  act  of  Congress  approved  on  June 
3,  1878,  as  amended  by  the  act  of  Congress  approved 
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on  August  4,  1892,  and  in  pretended  and  apparent 
accordance  with  the  provisions  and  requirements  of 
the  said  acts,  the  said  defendants  then  and  at  all 
times  thereafter  well  knowing  that  the  said  appli- 
cations so  made  by  the  said  other  persons,  and  the 
entries  so  by  the  said  other  persons  sought  and  in- 
tended to  be  made,  w^ere  and  would  be  false,  fraud- 
ulent, illegal  and  invalid  by  reason  of  the  fact,  here- 
inbefore stated,  that  each  of  the  said  applications 
was  made  and  each  of  the  said  entries  was  sought 
and  intended  to  be  made  in  accordance  with  and  in 
pursuance  of  an  unlawful,  corrupt  and  fraudulent 
agreement,  theretofore  as  aforesaid  made  and  then 
and  thereafter  subsisting,  whereby  the  person  so 
applying  and  seeking  to  enter  each  tract  had  agreed 
to  sell  to  the  said  defendants  such  tract  upon  the 
acquisition  by  him  from  the  United  States  of  title 
thereto  and  the  said  defendants  had  agreed  to  buy 
the  said  tract  and  the  said  title. 

IX.  And  the  said  defendants  hereinbefore 
named,  in  further  pursuance  of  the  aforesaid  con- 
spiracy, and  further  to  effect  the  said  unlawful  pur- 
poses thereof,  and  further  in  pursuance  of,  and  in 
accordance  with  the  said  scheme,  mode,  method  and 
means  theretofore  as  aforesaid  by  them  mutually 
agreed  upon,  designed  and  contemplated,  [15] 
and  in  further  pursuance  of,  and  further  in  accord- 
ance with  the  milawful,  corrupt  and  fraudulent 
agreements  theretofore  as  aforesaid  made  by  them 
with  the  said  Charles  E.  Loney,  Mary  A.  Loney, 
James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E.  Perkins, 
Frank  J.  Bonnev,  Charles  S.  Myers,  Jannie  Myers, 
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hereinbefore  named,  did  also,  at  divers  times,  cause, 
induce  and  procure  the  said  Charles  E.  Loney,  Mary 
A.  Loney,  James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E. 
Perkins,  Frank  J.  Bouney,  Charles  S.  Myers,  Jan- 
nie  Myers  and  each  of  them,  severally  to  appear  be- 
fore the  officers  of  the  aforesaid  land  office  and  each 
of  them  in  connection  with  and  as  a  part  of  his  or 
her  application  to  purchase  a  tract  sought  to  be  by 
him  or  her  entered,  to  make,  subscribe,  make  oath 
to  and  file  in  the  said  land  office,  a  written  statement 
of  the  character,  substance,  tenor  and  purport  pre- 
scribed by  the  aforesaid  statute  to  be  filed  by  per- 
sons desiring  to  avail  themselves  of  the  provisions 
thereof,  and  did  cause,  induce  and  procure  the  said 
persons,  and  each  of  them,  then  and  there  to  make 
and  subscribe  their  respective  written  statements  as 
aforesaid,  and  to  state  respectively  in  substance 
that  he  or  she,  the  applicant,  did  not  apply  to  pur- 
chase the  land  described  in  his  or  her  statement,  on 
speculation,  but  in  good  faith  to  appropriate  it  to  his 
or  her  own  exclusive  use  and  benefit,  and  that  he  or 
she  had  not  made  any  agreement  or  contract,  di- 
rectly or  indirectly,  or  in  any  way  or  manner  with 
any  person  or  persons  whomsoever  by  which  the 
title  which  he  might  acquire  from  the  Government 
of  the  United  States  might  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  himself;  which 
said  respective  applications  and  each  of  them  were 
then  and  there  duly  filed  in  the  said  United  States 
[16]     land  office. 

X.     And  the  said  defendants  heretofore  named, 
in  further  pursuance  of  the  aforesaid  conspiracy, 
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and  further  to   effect  the  said  unlawful  purposes 
thereof,  and  further  in  pursuance  of  and  in  accord- 
ance   with    the    said    scheme,    mode,    method    and 
means  theretofore  as  aforesaid  by  them  mutually 
agreed  upon,  designed  and  contemplated,  did  also  at 
divers  times  furnish  and  advance  to  divers  and  sev- 
eral of  the  said  other  persons  hereinbefore  named, 
and  stated  to  have  been  induced  and  procured  by 
the  said  defendants  to  make  unlawful  and  fraudu- 
lent entries  of  public  lands,  divers  and  considerable 
sums  of  money  for  the  purpose  of  enabling  such 
other  persons  to  purchase  and  pay  for  the  lands  by 
them  respectively  sought  to  be  entered  and  upon 
the  agreement  and  with  the  understanding  made 
and  had  with  each  of  sudh  persons  that  the  money 
so  furnished  was  by  way  of  advancement  upon  the 
purchase  price  theretofore  agreed  to  be  paid  to  such 
person  by  the  said  defendants  for  the  land  to  be  en- 
tered and  acquired  by  such  person  and  w^as  to  be 
applied  by  such  person  to  the  purchase  of,  and  the 
payment  for,  the  tract  by  him  to  be  entered,  the  said 
defendants  then  and  at  all  times  thereafter,  design- 
ing, intending  and  expecting  that  each  of  the  said 
persons  so  receiving  such  sums  of  money  should  and 
would,  when  he  or  she  should  be  questioned  upon 
the  subject  by  the  officers  of  the  aforesaid  land  of- 
fice, deny  and  conceal  from  the  said  officers  the  fact 
that  he  or  she  had  received  such  money  from  the 
said  defendants,  and  should  and  would,  in  answer  to 
the  interrogatories  to  be  propounded  by  the  said  offi- 
cers, falsely  and  fraudulently  state,  on  his  or  her 
oath,  in  writing,  that  he  or  she  had     [17]     obtained 
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the  said  money  from  other  persons  or  by  other 
means,  for  the  purpose  and  to  the  end  that  the  said 
officers  and  other  officers  of  the  United  States  con- 
ceded and  charged  with  the  administration  of  the 
laws  governing  the  disposal  of  the  public  lands 
might  and  should  thereby  be  deceived,  imposed  upon 
and  fraudulently  misled,  and  so  prevented  from  fur- 
ther inquiry,  investigation  and  consideration  con- 
cerning such  entries,  whereby  the  truth  and  the 
facts  hereinbefore  stated  might  be  discovered  and 
the  fraudulent  character  of  the  several  transactions 
disclosed,  and  that  the  said  officers  might  and  should 
thereby  be  fraudulently  and  mistakenly  caused  t^ 
believe  that  such  entries  were  lawful  and  honest  and 
so  to  be  induced  to  approve  the  said  entries  and  to 
cause  patents  to  be  issued  thereon,  conveying  to  the 
several  said  persons  the  tracts  by  them  respectively 
entered. 

XI.  That  thereafter,  pursuant  to  the  said  unlaw- 
ful and  corrupt  conspiracy,  combination,  confedera- 
tion and  agreement,  and  in  furtherance  thereof  and 
to  carry  out  and  effect  the  object  and  purpose 
thereof,  the  said  defendants  hereinbefore  named  did 
induce  and  procure  the  said  other  persons  hereinbe- 
fore named,  and  each  of  them,  to  appear  before  the 
said  officers  of  the  said  land  office  of  the  United 
States  at  Lewiston,  Idaho,  and  to  answer  the  cer- 
tain interrogatories  hereinbefore  before  in  the  com- 
plaint set  out,  prescribed  by  the  commissioner  of  the 
General  Land  Office,  pursuant  to  the  authority  con- 
tained in  the  act  aforesaid;  and  each  of  the  said  per- 
sons then  and  there  by  the  procurement  of  the  said 
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William  F.  Kettenbach,  George  H.  Kester  and  Will- 
iam Dwj^er  did  answer  such  questions  in  substance 
and  to  the  effect  that  he  or  she  had  not  sold  or  trans- 
ferred his  or  her  claim  to  the  land     [18]     for  which 
he  or  she  made  application  to  purchase  since  mak- 
ing his  or  her  sworn  statement,  or  had  directly  or 
indirectly  made  any  agreement  or  contract  in  any 
way  or  manner  with   any  person  whomsoever  by 
which  the  title  which  he  or  she  might  acquire  from 
the  Government  of  the  United  States  might  inure 
in  whole  or  in  part  to  the  benefit  of  any  person  ex- 
cept himself  or  herself,  and  that  he  or  she  made  his 
or  her  entry  in  good  faith  for  the  appropriation  of 
the  land  exclusively  to  his  or  her  own  use  and  not 
for  the  use  or  benefit  of  any  other  person,  that  no 
other  person  than  himself  or  herself,  nor  any  firm, 
corporation  or  association  had  any  interest  in  the 
entry  which  he  or  she  was  then  making,  or  in  the 
land  or  in  the  timber  thereon,  that  he  paid  out  of 
his  or  her  own  indi\4dual  funds  all  the  expenses  in 
connection  with  making  said  filings  and  entry  and 
that  he  expected  to  pay  for  the  land  with  his  or  her 
own  money,  the  said  person  so  answering  being  in 
so  doing  guilty  of  false  and  fraudulent  swearing, 
and  intending  to  deceive  and  impose  upon,  and  actu- 
ally deceiving  and  imposing  upon  the  said  officers 
of  the  said  land  office  and  the  answers  so  made  by 
such  persons  being  false  and  fraudulent,  in  this,  that 
the  said  persons  had,  in  truth  and  in  fact,  thereto- 
fore severally  agreed  and  contracted,  as  aforesaid, 
with  the  said  defendants  hereinbefore  named  to  sell 
to  the  said  defendants  the  titles  by  the  said  other 
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persons  sougiht  to  be  acquired,  and  had  made  agree- 
ments whereby  such  titles  should  inure  to  the  bene- 
fit of  (the  said  defendants,  and  did  not  make  the  said 
entries  in  good  faith  for  the  apiDropriation  of  the 
lands  by  them  severally  sought  to  be  entered  to  their 
own  exclusive  use,  respectively,  and  did  not  sever- 
ally pay  out  of  their  own  individual  and  respective 
funds  all  the  expenses  in  connection  with  the  [19] 
said  filings  and  entries,  and  did  not  severally  expect 
to  pay  for  the  land  by  them  respectively  entered 
with  their  own  moneys,  and  the  said  answers  being 
in  divers  other  respects  and  particulars  false,  fraud- 
ulent, untrue  and  deceitful,  and  being  intended  to 
deceive,  defraud  and  mislead,  and  actually  deceiv- 
ing, defrauding  and  misleading,  the  said  officers  of 
the  said  land  office  and  other  officers  of  the  United 
States  charged  with  and  conceraed  in  the  adminis- 
tration of  the  laws  providing  for  the  disposal  of  the 
public  lands  of  the  United  States. 

XII.  That  at  the  divers  and  several  times  here- 
inbefore referred  to,  the  said  Charles  E.  Loney  and 
the  other  persons  hereinbefore  named  and  stated  to 
have  made  and  entered  into  certain  unlawful,  cor- 
rupt and  illegal  agreements,  arrangements  and  un- 
derstandings with  the  said  defendants  hereinbefore 
named,  severally  did  apply  to  enter,  and  did  make 
entries  of  divers  tracts  of  public  land  of  the  United 
States  subject  to  disposal  at  the  aforesaid  land  office, 
and  each  of  the  said  persons  did  consequently  and 
in  the  usual  course  of  administration  of  the  public 
laws  obtain  from  the  United  States  a  patent 
whereby  the  United  States  conveyed  to  each  of  the 
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said  persons,  severally  the  tracts  by  him  or  her  en- 
tered, that  is  to  say,  that  the  said  Charles  E.  Loney 
did  on  April  3,  1906,  make  application  to  enter,  and 
on  June  19,  1906,  made  entry  of,  and  on  September 
11,  1907,  obtained  a  patent  conveying  to  him,  lot 
four  and  the  southwest  quarter  of  the  northwest 
quarter,  and  the  north  half  of  the  southwest  quarter 
of  section  four,  in  township  thirty-six  north  of  range 
five  east  of  Boise  meridian ;     [20]     and  the  said 

Mary  A.  Loney  did  on  March  23,  1906,  make  ap- 
plication to  enter,  and  on  made  entry  of, 

and  on  September  19,  1907,  obtained  a  patent  con- 
veying to  her,  the  northeast  quarter  of  the  northeast 
quarter  of  section  eighteen  and  the  west  half  of  the 
northwest  quarter,  and  the  noiihwest  quarter  of  the 
southwest  quarter  of  section  seventeen  in  township 
thirty-six  north  of  range  five  east  of  the  Boise  merid- 
ian; and  the  said 

Frank  J.  Bonney  did  on  June  30,  1906,  make  ap- 
plication to  enter,  and  on  October  11,  1906,  made 
entry  of,  and  on  December  28,  1907,  obtained  a  pat- 
ent conveying  to  him,  the  northwest  quarter  of  the 
southwest  quarter  of  section  thirty-four  in  town- 
ship thirty-seven  north  of  range  five  east,  and  the 
east  half  of  the  southeast  quarter  of  section  thirty- 
three  in  township  thirty-seven  north  of  range  five 
east,  and  lot  one  of  section  four  in  township  thirty- 
six  north  of  range  five  east,  all  of  Boise  meridian; 
and  the  said 

James  T.  Jolly  did  on  April  3,  1906,  make  appli- 
cation to  enter,  and  on  June  19,  1906,  made  entry  of, 
and  on  September  11,  1907,  obtained  a  patent  con- 
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vejdiig  to  him,  the  south  half  of  the  northeast  quar- 
ter, and  the  east  half  of  the  southeast  quarter  of  sec- 
tion four  in  township  thirty-six  north  of  range  five 
east  of  Boise  meridian;  and  the  said 

Effie  A.  Jolly  did  on  March  23,  1906,  make  appli- 
cation to  enter  and  on  June  12,  1906,  made  entry  of, 
and  on  June  3,  1909,  obtained  a  patent  conyeying  to 
her,  the  east  [21]  half  of  the  northwest  quarter 
and  the  north  half  of  the  northeast  quarter  of  sec- 
tion seyenteen  in  township  thirty-six,  north  of  range 
fiye  east  of  Boise  meridian;  and  the  said 

Charles  S.  Myers  did  on  September  30,  1905,  make 
application  to  enter,  and  on  January  22,  1906,  made 
entry  of  and  on  September  11,  1907,  obtained  a  pat- 
ent conyeying  to  him,  the  northwest  quarter  of  sec- 
tion twenty-nine  in  township  thirty-eight  north  of 
range  six  east  of  Boise  meridian;  and  the  said 

Jannie  Myers  did  on  March  19,  1906,  make  appli- 
cation to  enter,  and  on  June  6,  1906,  made  entry  of, 
and  on  September  11,  1907,  obtained  a  patent  con- 
yeying to  her,  the  west  half  of  the  southwest  quarter 
of  section  twenty-fiye,  in  township  thirty-eight 
north  of  range  fiye  east  of  Boise  meridian;  and  the 
said 

Clinton  E.  Perkins  did  on  April  18,  1906,  make  ap- 
plication to  enter,  and  on  July  12,  1906,  made  entry 
of,  and  on  September  11,  1907,  obtained  a  patent 
conyeying  to  him,  lots  three  and  four  in  section  three 
in  township  thirty-six  north  of  range  fiye  east,  and 
the  south  half  of  the  southwest  quarter  of  section 
thirty-four  of  township  thirty-seyen  north  of  range 
fiye  east  of  Boise  meridian. 
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XIII.     That  each  of  the  said  persons  so  making 
entry  of  and  obtaining  title  to  the  tract  by  him  or 
her  entered,  did  apply  to  make  and  did  make  such 
entry,  and  did  prosecute  and  carry  on  the  proceed- 
ings, at  the  solicitation  and  instigation  of  the  said 
defendants,  being  moved  and  stimulated  thereto  by 
the  advice,  request  and  promises  of  the  said  de- 
fendants hereinbefore   named,   and  therein  acting 
upon,  in  pursuance  of,  and  in  accordance  with,  the 
unlawful,    corrupt    and    fraudulent    arrangement, 
agreement  and  understanding  theretofore  made  and 
entered  into  'as  aforesaid    [22]     between  him  or 
her  and  the  said  defendants,  which  said  agreement, 
arrangement  and  understanding  continued  and  sub^ 
sisted  throughout  the  whole  of  the  said  proceedings, 
whereby  it  had  been  and  was  agreed  that  the  said 
defendants  should  buy  from  each  of  the  said  per- 
sons, and  each  of  the  said  persons  should  sell  and 
convey  to  the  said  defendants,  the  tract  and  the  title 
by  him  or  her  to  be  acquired  from  the  United  States. 
XIV.     And  the  complainant   further   avers   that 
each  of  the  persons  mentioned  in  the  last  preceding 
paragraph  hereof  and  stated  to  have  made  entries, 
severally,  of  certain  tracts  of  public  land,  in  connec- 
tion with  his  or  her  application  to  make  entry  of  such 
land,  and  as  a  part  of  the  said  application,  and  as  a 
necessary  and  material  step  in  the  proceedings  to  ob- 
tain a  patent  for  the  land  by  him  or  her  sought  to 
be  entered,  did  file  in  the  said  land  office  a  written 
statement,  of  the  character,  substance,  tenor  and  pur- 
port prescribed  by  the  Act  of  Congress  aforesaid, 
wherein  such  person  did,  on  his  or  her  oath,  falsely. 
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fraudulently  and  deceitfully  swear  in  substance  that 
he  or  she  was  not  applying  to  purchase  the  tract  of 
land  by  him  or  her  sought  to  be  entered  on  specula- 
tion, but  in  good  faith  to  appropriate  the  same  to  his 
or  her  own  exclusive  use  and  benefit,  and  that  he  or 
she  had  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any 
person  or  persons  whatsoever,  by  which  the  title 
which  he  or  she  should  acquire  from  the  Government 
of  the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person  except  himself  or 
herself,  whereas  in  truth  and  in  fact  each  of  the  said 
persons  was  applying  to  enter  the  tract  by  him  [231 
or  her  sought  to  be  entered  upon  speculation,  and 
not  for  his  or  her  own  exclusive  use  and  benefit,  and 
had  made  an  unlawful  and  fraudulent  agreement 
with  the  said  defendants  herein  before  named,  as 
aforesaid,  whereby  the  title  by  him  or  her  to  be  ac- 
quired should  inure  to  the  use  and  benefit  of  the  said 
defendants,  and  the  said  statements  so  made  by  the 
said  persons  and  each  of  them  were  known  by  the 
said  persons  and  by  each  of  them,  and  were  known  by 
the  said  defendants,  to  be  false,  untrue,  fraudulent 
and  deceitful. 

XV.  And  the  complainant  further  avers  that 
each  of  the  said  persons  hereinbefore  named  and 
stated  to  have  made  the  entries  hereinbefore  men- 
tioned and  designated,  did,  in  the  course  of  the  said 
proceedings  had  and  prosecuted  by  them  as  afore- 
said, appear  before  the  said  officers  of  the  aforesaid 
land  office  and  did,  on  his  or  her  oath  in  writing, 
make  answers  to  the  several  interrogatories  which 
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had  been  as  aforesaid  prescribed   by   the    Commis- 
sioner of  the  General  Land  Office  to  be  propounded 
to  the  person  seeking  to  make    entries    mider    the 
aforesaid  act  of  Congress,  which  said  interrogatories 
are  hereinbefore  set  out,  and  which  were  propounded 
to  each  of  the  said  persons ;  and  in  so  making  answer 
to  the  said  interrogatories,  each  of  the  said  persons 
did,  upon  his  or  her  oath  in  writing,  falsely,  fraudu- 
lently and  deceitfully  declare  and  swear  that  he  or 
she  had  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any 
person  whomsoever,  by  which  the  title  which  he  or 
she  might  acquire  from    the    Government    of    the 
United  States  should  inure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  except  himself  or  herself, 
and  that  he  or  she  was  so  making  the  entry  by  him 
or  her  offered  to  be  made  in     [24]     good  faith  for 
the  appropriation  of  the  land  sought  to  be  entered 
exclusively  to  his  or  her  own  use  and  not  for  the  use 
or  benefit  of  any  other  person,  and  that  no  other 
person  than  the  said  person  so  offering  to  enter,  and 
no  firm,  corporation  or  association,  had  any  interest 
in  the  said  entry  or  in  the  land  sought  to  be  entered 
or  in  the  timber  standing  upon  the  said  land,  where- 
as in  truth  and  in  fact  each  of  the  said  persons  had, 
as  aforesaid,  theretofore  made  and  entered  into  the 
agreement  hereinbefore  stated  with  the  said  defend- 
ants, which  agreement  was  then  still  continuing  and 
subsisting,  whereby  each  of  the  said  persons  so  seek- 
ing to  make  entry  had  agreed  to  sell  the  land  by  him 
to  be  entered  to  the  said  defendants  or  some  of  them, 
and  the  title  to  be  acquired  by  each  of  said  persons 
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was  to  inure  to  the  benefit  of  the  said  defendants, 
and  the  said  answers  so  made  by  the  said  persons  to 
the  said  interrogatories  were  by  the  said  persons  and 
by  the  defendants  known  to  be  false  and  fraudulent. 
XVI.     And  the  complainant  further   avers    that 
several  of  the  said  persons  named   in    the    seventh 
paragraph  hereof  and  therein  stated  severally  to  have 
made  entries  of  divers  tracts  of  public  land,  did,  be- 
fore the  time  they  appeared  at  the  aforesaid  land 
office  to  make  the  proof  required  by  the  statute  afore- 
said and  to  answer  the  interrogatories  hereinbefore 
mentioned  as  required  to  be  answered  by  them,  re- 
ceive and  accept  from  the   said   defendants   herein- 
before named  or  some    of   them,    certain    sums    of 
money,  which  sums  were  furnished  and  advanced  to 
the  said  persons  by  the  said  defendants  or  some  of 
them,  in  pursuance  of  and  in  accordance  with  the 
fraudulent  and  unlawful  agreements   and   arrange- 
ments hereinbefore    stated     [25]     and    alleged    to 
have  been  made  between  the  said  defendants  and  the 
said  other  persons,  whereby  the  said  defendants  were 
to  advance  to  the  said  other  persons  such  money  as 
should  be  necessary  to  enable  such    other    persons 
to  pay  for  and  purchase  the  several  tracts  by  such 
other  persons  respectively  to  be  entered  and  pur- 
chased ;  and  the  said  sums  of  money  were  by  the  said 
defendants  furnished,  and  by  the  said  other  persons 
received  and  accepted,  for  the  purpose  of  enabling 
the  said  other  persons  to  make  entries  of,  and  to  pay 
for,  the  several  tracts  of  public  land  intended  to  be 
entered  by  such  other  persons,  and  upon   a  mutual 
agreement  and  understanding  in  each  case  that  such 
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money  was  to  be  used  and  applied  by  the   recipient 
thereof;  and  the  said  persons  so  receiving  the  said 
sums  of  money  did  use  the  same    for   the   purpose 
aforesaid,  and  each  of  the  said  persons  did,  in  mak- 
ing his  or  her  entry,  pay  to  the  officers  of  the  said 
land  office  the  purchase  price  required  by  law  to  be 
paid  for  the  land  entered  and  purchased   by    such 
person,  and  did  pay  the  other  expenses  by  him  or  her 
incurred  in  the  said  proceeding,  with  the  said  money 
obtained  and  derived  from  the  said  defendants,  or 
some  of  them,  and  not  with  money  belonging  to  the 
persons  making  the  entry  or  derived  and  obtained 
from  other  persons  than  the  defendants.     Neverthe- 
less, each  of  the  said  persons,  who  had  as  aforesaid 
received  the  said  sums  of  money  from  the  said  de- 
fendants, when  he  or  she  appeared  at  the  said  land 
office  to  make  such  proofs  and  to  answer  such  inter- 
rogatories as  have  hereinbefore  been  mentioned  and 
stated,  did,  in  answer  to  those  of  the  said  interroga- 
tories relating  to  the  subject,  on  his  or  her  oath,  in 
writing,  falsely,  fraudulently  and  deceitfully  swear 
and  declare,  in  substance,  that  he  or     [26]     she  in- 
tended to  pay  and  was  about  to    pay  the  purchase 
price  required  by  law  as  aforesaid  out  of  funds  and 
with  money  belonging  to  him  or  her,  and  being  his  or 
her  individual  property,  and  did  untruly,  falsely, 
and  deceitfully  state  and  represent  that  he  or  she  had 
obtained  such  money  from  other  persons  and   other 
sources  than  the  said  defendants. 

Wherefore,  and  by  reason  of  the  said  false,  fraudu- 
lent and  deceitful  representations  so  made  by  the 
said  persons  seeking  to  make  entries   of    the    said 
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lands,  the  officers  of  the  United  States  concerned  in 
the  proceedings  were  deceived  and  imposed  upon, 
and  were  caused  to  believe  that  the  entries  so  offered 
to  be  made  were  honest  and  valid  entries;  whereas, 
had  the  said  officers  been  b}'  the  said  other  persons 
truly  informed  and  apprised  of  the  fact  that  the  sev- 
eral sums  of  money  so  paid  for  the  purchase  of  the 
said  lands  were  the  property  of  the  defendants  in 
this  case  and  had  been  advanced  as  aforesaid  by  the 
said  defendants,  the  said  officers  would  have  been 
caused  to  make,  and  it  would  have  been  their  duty 
to  make,  further  inquiry  and  investigation  concern- 
ing the  said  proposed  entries  and  the  transactions 
connected  therewith,  and  to  give  further  considera- 
tion to  the  said  entries  and  transactions,  with  the  re- 
sult that  the  facts  hereinbefore  stated  would  have 
been  discovered,  the  fraudulent  character  of  the  sev- 
eral transactions  hereinbefore  set  forth  would  have 
been  discovered,  and  the  making  of  the  illegal,  in- 
valid and  fraudulent  entries  sought  by  the  said  de- 
fendants and  the  said  other  persons  to  be  made  would 
have  been  prevented.     [27] 

XVII.  And  the  complainant  further  avers  that, 
by  reason  of  the  facts  hereinbefore  stated,  and  by 
reason  of  the  unlawful  conspiracy  among  the  said 
defendants  hereinbefore  named,  the  unlawful  agree- 
ments between  the  said  defendants  and  the  other  per- 
sons who  made  the  entries  herein  enumerated  and 
designated,  the  perjury  procured  by  the  said  defend- 
ants and  committed  by  the  said  other  persons  in  the 
procurement  of  the  said  entries,  and  false  swearing, 
misrepresentations  and  concealment  of  material  facts 
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committed  and  practiced  by  the  said  persons,  and  of 
the  other  matters  which  are  hereinbefore  set  out,  the 
said  entries,  and  each  of  them  were  unlawfully  made, 
and  were  and  are  illegal,  fraudulent  and  invalid,  and 
that  the  United  States  was  and  is  defrauded  thereby ; 
and  that,  by  reason  of  the  said  facts,  the  officers  of 
the  United  States,  charged  with  the  administration  of 
the  laws  providing  for  and  governing  the  disposal 
of  the  public  lands,  and  concerned  in  the  transactions 
herein  stated,  were  deceived,  defrauded,  misled  and 
imposed  upon,  and  caused  to  allow  the  said  entries 
to  be  made,  and  induced  to  approve  the  said  entries 
and  to  issue  patents  thereon;  and  that  the  said  pat- 
ents, by  reason  of  the  said  facts,  are  invalid,  and  are 
voidable  at  the  suit  of  the  United  States,  as  having 
been  procured  by  fraud,  perjury,  misrepresentation 
and  imposition  and  in  violation  of  law,  and  having 
been  issued  and  granted  under  fraudulent  imposition 
and  mistake  of  fact,  and  in  fraud  of  the  United 
States. 

XVIII.  And  complainant  further  avers  and 
charges  that  the  said  defendants,  William  F.  Ketten- 
bach,  George  H.  Kester  and  William  Dwyer  by  their 
aforesaid  several  unlawful,  corrupt  and  fraudulent 
schemes  and  practices,  and  by  and  through  the  va- 
rious persons  heretofore,  in  this  bill  [28]  of  com- 
plaint, mentioned  as  employed  by  them  for  that  pur- 
pose, fraudulently  obtained  and  procured  the  patents 
of  complainant  to  be  issued  to  the  various  persons 
hereinbefore  in  this  bill  of  complaint  mentioned  in 
connection  with  the  several  descriptions  of  said  lands 
mentioned  and  set  out.     And  your  complainant  fur- 
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ther  avers  and  charges  that  the  said  pretended  pat- 
ents to  the  lands  heretofore  described  were  procured, 
as  the  defendants  William  F.  Kettenbach,  George  H. 
Kester  and  William  Dwj'er  and  each  of  them,  well 
knew  at  the  time  of  procuring  the  same,  in  violation 
of  the  laws  of  the  United  States.  And  your  com- 
plainant further  avers  and  charges  that  in  the  case 
of  each  and  ever}^  of  such  tracts  of  land  in  this  bill 
of  complaint  described,  the  acts  and  conduct  of  the 
said  defendants,  William  F.  Kettenbach,  George  H. 
Kester  and  William  Dwyer,  and  each  of  them,  and 
each  and  every  of  their  employees  and  confederates, 
WTre  illegal  and  fraudulent,  and  that  the  patents  pro- 
cured from  this  complainant  by  and  on  behalf  of  said 
defendants,  were  and  are,  in  each  and  every  instance, 
fraudulent,  invalid  and  voidable  as  against  this  com- 
plainant, and  contrary  to  equity  and  good  conscience, 
and  being  so,  and  the  titles  purporting  to  be  con- 
veyed  thereby  being  vested  in  certain  of  the  said  de- 
fendants, the  said  patents  ought  to  be  vacated,  set 
aside,  voided  and  for  naught  held. 

XIX.  And  the  complainant  avers  and  charges 
that  the  patents  so  unlawfully  and  fraudulently  pro- 
cured from  the  complainant  by  and  on  behalf  of  tho 
said  defendants  William  F.  Kettenbach,  George  H. 
Kester  and  William  Dwyer,  for  the  several  tracts  of 
land  in  this  bill  of  complaint  mentioned  and  de- 
scribed were  issued  by  this  complainant  in  each  and 
every  instance,  within  six  years  of  the  filing  of  this 
[29]     bill  of  complaint. 

XX.  Complainant  further  avers  and  charges  that,, 
pursuant  to  said  unlawful  and  corrupt  combination, 
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conspiracy  and  agreement,  hereinbefore  alleged  and 
set  forth  and  to  effect  the  object  and  purpose  thereof, 
the  said  AVilliam  F.  Kettenbach,  George  H.  Kester 
and  William  Dwyer  did  induce  the  said  several  other 
persons  hereinbefore  named  in  connection  with  the 
description  of  the  said  several  tracts  of  land  to  con- 
vey the  same,  in  some  instances  to  George  H.  Kester, 
in  some  instances  to  George  H.  Kester  and  William 
F.  Kettenbach,  or  George  H.  Kester  and  W.  F.  Ket- 
tenbach; but  complainant  avers  that  in  each  and 
every  instance  such  conversances  were  executed  for 
the  benefit  of  the  said  defendants,  AVilliam  F.  Ket- 
tenbach, George  H.  Kester  and  William  Dwyer,  or 
either  or  all  of  them  and  other  person  or  persons  un- 
known to  the  complainant,  pursuant  to  the  unlaw- 
ful agreement  hereinbefore  alleged  and  set  forth; 
and  that,  by  means  of  such  conveyances  from  the 
said  several  other  persons  to  whom  the  patents  of  the 
United  States  were  issued,  the  several  titles  purport- 
ing to  be  issued  by  the  United  States  and  conveyed 
to  the  said  patentees  are  now  vested  in  certain  of 
the  said  defendants  William.  F.  Kettenbach,  George 
H.  Kester,  and  William  Dwyer.  Forasmuch,  there- 
fore, as  the  complainant  has  been  cheated  and  de- 
frauded of  its  public  lands  and  is  remediless  at  and 
by  the  strict  rules  of  the  common  law,  and  is  only  re- 
lievable  in  a  court  of  equity  wherein  such  matters  are 
fully  cognizable  and  reviewable ;  and  to  the  end  that 
the  said  William  F.  Kettenbach,  George  H.  Kester 
and  William  Dwyer  may  full,  true,  direct  and  cer- 
tain answers  make,  according  to  the  best  of  [30] 
their  knowledge,  information  and  belief,  to  all  and 
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singular  the  matters  and  charges  aforesaid,  but  not 
on  oath,  their  answer  on  oath  being  hereby  expressly 
waived,  your  complainant  prays  as  follows : 

That  all  of  the  said  defendants  hereinbefore  in  this 
bill  named  and  the  several  persons  hereinbefore 
named  in  connection  with  the  description  of  said 
lands,  may  be  held,  adjudged  and  decreed  to  have 
defrauded  the  complainant  of  the  lands  and  each  and 
every  description  thereof  hereinbefore  set  forth  as 
patented  by  complainant  to  the  several  persons  here- 
inbefore named,  and  that  by  reason  of  such  fraud, 
the  patents  issued  to  them,  or  either  of  them,  or  to 
others  in  their  behalf,  be  declared  void,  as  such,  be 
held  for  naught  and  set  aside,  and  the  said  lands  re- 
stored to  the  public  domain  of  the  complainant ;  and 
the  said  defendants,  and  each  of  them,  be  held  to  pay 
to  the  Treasurer  of  complainant,  all  such  reasonable 
sums  of  money  as  it  may  have  found  necessary  to  lay 
out  and  expend  in  and  about  discovering  and  estab- 
lishing the  fraud  as  is  hereinbefore  set  forth  and 
charged,  that  this  complainant  may  have  all  such 
further  relief  in  the  premises  as  may  be  conform- 
able to  equity  and  good  conscience,  and  such  as  seems 
proper  to  this  Honorable  Court. 

GEORGE  W.  WICKER  SHAM, 
Attorney  General  of  the  United  States, 

Solicitor  for  Complainant. 

[Endorsed]  :  Filed  September  4, 1909.  A.  L.  Rich- 
ardson, Clerk.     [31] 
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In  the  Circuit  Court  of  the  United  States   for   the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  AVILLIAM  DWYF]R, 

Defendants. 

Demurrer  to  Bill  in  Equity. 

To  the  Honorable  Judges  of  tlie  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho : 

Come  now  the  defendants  above  named,  and 
demurrers  to  the  bill  in  equity  on  file  herein,  and  for 
cause  of  demurrer  allege : 

1. 

That  said  bill  in  equity  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2. 

That  said  bill  in  equity  does  not  state  facts  suffi- 
cient to  confer  jurisdiction  on  the  above-entitled 
court  to  hear  and  determine  the  matter  attempted 
to  be  raised  and  pleaded  therein,  and  the  said  bill 
does  not  state  facts  sufficient  to  show  that  the  above- 
entitled  court  has  jurisdiction  over  any  of  the  subject 
matter  contained  or  pleaded  therein,  or  jurisdiction 
to  hear  and  determine  the  same. 

3. 

That  said  bill  is  indefinite,  unintelligible,  and  un- 
certain, and  that  such  uncertainty  consists  in  this, 
to  ^\dt :  That  it  does  not  appear  therein  in  what  way 
or  mianner  the  said  defendants  acted,  or  what  overt 
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acts  were  [32]  committed  by  either  of  said  de- 
fendants in  procuring  title  to  said  tract  of  land,  or 
any  part  thereof,  or  the  manner  in  which  the  said 
land  was  acquired. 

4. 

That  said  bill  in  equity  is  further  indefinite,  unin- 
telligible, ambiguous  and  uncertain,  and  that  such 
uncertainty  consists  in  this,  to  wit :  That  it  does  not 
appear  therefrom  whether  or  not  the  said  alleged 
agreements  or  either  thereof  were  made  prior  to  the 
filing  of  the  sworn  statements  of  the  various  entry- 
men  or  subsequent  to  the  filing  of  the  sworn  state- 
ment or  prior  to  the  making  of  final  proof,  and  it 
does  not  appear  therefrom  that  the  said  tracts  of 
land,  or  either  thereof  at  the  date  of  filing  of  the 
bill  in  equity  herein  stood  of  record  in  the  names  of 
said  defendants  or  either  thereof. 

5. 

That  said  bill  in  equity  as  a  whole  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against 
these  defendants  or  either  thereof. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,   William   F.   Kettenbach, 
Greorge  H.  Kester,  and  William  Dwyer,  Resid- 
ing at  Lewiston,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  says  that  he 
is  the  solicitor  for  the  defendants  above  named,  and 
that  said  demurrer  is  made  in  good  faith,  and  not  for 
the  purpose  of  delay,  and  is,  as  affiant  verily  believes. 
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well  founded  in  point  of  law. 

GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  5tli  day 
of  October,  A.  D.  1909. 

[N.  P.  Seal]       SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho.     [33] 


In   the  Circuit  Court  of  the  United  States  for  the 
District  of  Id^iho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER, 

Defendants. 

Affidavit  of  Service  of  Demurrer  to  Bill  in  Equity. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  deposes  and 
says  that  he  is  an  attorney-at-law,  and  is  the  attorney 
of  record  for  the  above-named  defendants  in  the 
above-entitled  action,  and  that  he  resides  in  the  city 
of  Lewiston,  Nez  Perce  County,  State  of  Idaho : 

That  C.  H.  Lingenfelter  is  the  United  States  Dis- 
trict Attorney  for  the  District  of  Idaho,  and  by  vir- 
tue thereof,  attorney  for  the  United  States  of  Amer- 
ica, the  plaintiff  in  said  cause; 

That  he,  the  said  C.  H.  Lingenfelter,  resides  at  the 
city  of  Boise,  County  of  Ada,  State  of  Idaho;  that 


4612  The  United  States  of  America 

in  each  of  said  two  places  there  is  a  United  States 
postoffice,  and  between  said  two  places  there  is  a  reg- 
ular communication  by  mail ; 

That  on  the  5th  day  of  October,  A.  D.  1909,  depon- 
ent served  a  true  copy  of  the  foregoing  Demurrer  to 
Bill  in  Equity  on  file  herein  on  the  said  C.  H.  Lin- 
genfelter,  the  said  attorney  for  said  plaintiff,  by  de- 
positing such  copy  of  Demurrer  to  Bill  in  Equity  on 
said  date  in  the  postoffice  at  said  city  of  Lewiston  as 
aforesaid,  properly  enclosed  in  an  envelope  ad- 
dressed to  the  said  C.  H.  Lingenfelter,  United  States 
District  Attorney  at  the  city  of  Boise,  County  of 
Ada,  State  of  Idaho,  his  said  place  of  residence,  and 
prepaying  the  postage  thereon. 

GEO.  W.  TANNAHILL. 

Subscribed  and  swom  to  before  me  this  5th  day  of 
October,  A.  D.  1909. 

[N.  P.  Seal]     SAMUEL  0.   TAKNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State  of 
Idaho. 

[Endorsed] :  No.  407.  Filed  October  9th,  1909. 
A.  L.  Eichardson,  Clerk.     [34] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER. 
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Notice  of  Motion  to  Strike  [Certain  Portions  from 
Bill  in  Equity]. 

NOTICE  OF  MOTION  TO  STRIKE. 
To  the  Plaintiff  Above  Named,  and  to  GEORGE  W. 

WICKER  SHAM,    Attorney    General    of    the 

United    States    of    America,    and    by    Virtue 

Thereof,  Attorney  for  Plaintiff : 
TAKE  NOTICE,  that  on  the  first  day  of  the  next 
regular  term  of  the  above-entitled  court,  the  same 
being  the  25th  day  of  October,  A.  D.  1909,  at  the 
courtroom  of  the  said  court  at  Moscow,  Latah 
County,  Idaho,  at  ten  o'clock  A.  M.  of  said  day,  the 
defendants  herein  will  move  the  above-entitled  Court 
to  strike  out  of  and  from  the  bill  in  equity  heretofore 
seiwed  and  filed  herein  the  parts  and  portions 
thereof  set  out  and  specifically  described  in  the  an- 
nexed motion  to  strike,  which  is  hereby  referred  to. 

Upon  the  argument  of  said  motion,  there  will  be 
used  the  bill  in  equity  on  file  herein,  the  defendants' 
motion  to  strike,  and  all  files  and  records  in  the  ac- 
tion. 

GEO.  W.  TANNAHILL, 
Solicitor  for    Defendants,    Residing    at    Lemston, 

Idaho.     [35] 
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T)}   the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM   F.  KETTEXBACH,  GEO.  H.  KES- 
TER,  and  WILLIAM  DWYER, 

Defendants. 
Motion  to  Strike  [Certain  Portions  from  Bill  in 

Equity]. 

MOTION  TO  STRIKE. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of 

the  United  States  for  the  District  of  Idaho : 

Comes  now  the  defendants  herein,  and  moves  the 

Court  to  strike  out  of  and  from  the  bill  in  equity  on 

file  herein  the  following  portions : 

1. 
All  of  paragraph  two  thereof,  upon  the  ground 
that  the  same  is   redundant,   surplusage,   irrelevant 
and  immaterial. 

2. 
All  of  paragraph  five   thereof,   upon   the   ground 
that  the  same  is  redundant,   surplusage,   irrelevant 
and  immaterial. 

3. 
Strike  out  all  that  jDortion  of  the  prayer  of  said 
bill  in  equity  beginning  with  the  word  "and,"  the 
same  being  the  second  word  in  line  four  from  the  top 
of  the  last  page  of  said  bill,  and  ending  with  the  word 
"expended,"  the  same  being  the  last  word  in  line  six 
from  the  top  of  the  last  page  of  said  bill ;  also  all  that 
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portion  of  the  prayer  of  said  bill  in  equity  beginning 
with  the  word  "  in, "  the  same  being  the  first  word  in 
line  seven  from  the  top  of  the  last  page  of  said  bill, 
and  ending  with  [36]  the  word  "charge,"  the 
same  being  the  fifth  word  in  line  eight  from  the  top 
of  the  last  page  of  said  bill,  upon  the  ground  that  the 
same  is  redundant,  surplusage,  irrelevant  and  imma- 
terial. 

Upon  the  argument  of  said  motion  there  will  be 
used  the  bill  in  equity  heretofore  served  and  filed 
herein,  the  defendants'  demurrer,  and  notice  of  mo- 
tion, and  all  of  the  files  and  records  in  the  action. 

GEO.  W.  TANNAHILL, 
Solicitor    for    Defendants,    Eesiding    at    Lewiston, 
Idaho, 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says,  that  he  is  the  solicitor  for  the  defendants  above 
named,  and  that  the  foregoing  motion  to  strike  is 
made  in  good  faith,  and  not  for  the  purpose  of  delay, 
and  is,  as  affiant  verily  believes,  well  founded  in  point 
of  law. 

GEO.  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
October,  A.  D.  1909. 

[N.  P.  Seal]     SAMUEL  O.   TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho.     [37] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER, 

Defendants. 

Affidavit  of  Service  of  Motion  to  Strike  [Certain 
Portions  of  Bill  in  Equity]. 

AFFIDAVIT   OF   SERVICE   OF  MOTION   TO 

STRIKE. 

State  of  Idaho, 

County  of  Nez  Perce, — ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  deposes  and 
says  that  he  is  an  attorney-at-law,  and  is  the  attorney 
of  record  for  the  above-named  defendants  in  the 
above-entitled  action,  and  that  he  resides  in  the  city 
of  Lewiston,  Nez  Perce  Countj',  State  of  Idaho ; 

That  C.  H.  Lingenf  elter  is  the  United  States  Dis- 
trict Attorney  for  the  District  of  Idaho,  and  by  vir- 
tue thereof,  attorney  for  the  United  States  of  Amer- 
ica, the  plaintiff  in  said  cause ; 

That  he,  the  said  C.  H.  Lingenfelter,  resides  at  the 
city  of  Boise,  Coimty  of  Ada,  State  of  Idaho ;  that  in 
each  of  said  two  places  there  is  a  United  States  post- 
office,  and  between  said  two  places  there  is  a  regular 
communication  by  mail ; 

That  on  the  5th  day  of  October,  A.  D.  1909,  depo- 
nent served  a  true  copy  of  the  foregoing  Notice  of  Mo- 
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tion  and  motion  to  strike  certain  portions  of  the  bill 
in  equity  on  file  herein  on  the  said  C.  H.  Lingenf  elter, 
the  said  attorney  for  said  plaintiff,  by  depositing 
such  copy  of  notice  of  motion  and  motion  on  said  date 
in  the  postoffice  at  said  city  of  Lewiston  aforesaid, 
properly  enclosed  in  an  envelope,  addl-essed  to  the 
said  C.  H.  Lingenfelter,  United  States  District  to- 
torney  of  the  city  of  Boise,  County  of  Ada,  State  of 
Idaho,  his  said  place  of  residence,  and  prepaying  the 
postage  thereon. 

GEO.  W.  TANNAHILI.. 
'Subscribed  and  sworn  to  before  me  this  5th  day  of 
October,  A.  D.  1909. 

[N.  P.  Seal]     SAMUEL  0.   TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 
[Endorsed]  :  No.  407.     Filed  October  9,  1909.    A. 
L.  Richardson,  Clerk.     [38] 


[Marshal's  Return  of  Service   of]   Subpoena  Ad 
Respondendum. 

I  hereby  certify  that  I  received  the  within  Sub- 
poena Ad  Respondendum,  together  mth  three  dupli- 
cate copies,  and  certified  copies  of  complaint,  at  Mos- 
cow, Latah  County,  Idaho,  on  the  20th  dlay  of  Sept., 
1909,  and  served  the  same  upon  William  F.  Ketten- 
bach, by  handing  to  and  leaving  with  the  said  Will- 
iam F.  Kettenbach,  a  duplicate  copy  of  the  within 
Subpoena  Ad  Respondendum,  together  with  a  certi- 
fied copy  of  complaint,  personally,  at  Lewiston,  Nez 
Perce  County,  Idaho,  on  the  23d  day  of  Sept.,  1909. 

Served  the  same  upon  William  Dwyer,  by  handing 
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to  and  leaving  with  the  said  William  Dwyer,  a  dupli- 
cate copy  of  the  within  Subpoena  Ad  Respondendum, 
together  with  a  certified  copy  of  complaint,  personally 
at  Lewiston,  Nez  Perce  County,  Idaho,  on  the  23d 
day  of  Sept.,  1909.  And  after  due  search  and  dili- 
gent inquiry,  I  am  unable  to  find  the  defendant  Geo. 
H.  Kester  within  the  District  of  Idaho. 
Moscow,  Idaho,  Oct.  2d,  1909. 

S.  L.  HODGIN, 

U.  S.  Marshal, 
By  J.  E.  Greene, 
Deputy. 
I  hereby  certify  that  I  served  the  \\ithin  subpoena 
ad  respondendmn  upon  George  H.  Kester,  one  of  the 
defendants  named  therein,  at  Moscow,  Latah  County, 
Idaho,  on  October  26,  1909,  by  handing  to  and  leav- 
ing with  the  said  George  H.   Kester,  personally,   a 
duplicate  of  the  within  subpoena  ad  respondendum, 
together  with  a  certified  copy  of  the  complaint. 
Moscow,  Idaho,  Oct.  27th,  1909. 

S.  L.  HODGIN, 

U.  S.  Marshal. 
By  Jno.  Jackson, 
Deputy.     [39] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Idaho. 

m  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER, 

Defendants. 

Subpoena  Ad  Respondendum. 

The  President  of  the  United  States  of  America,  to 
AVilliam  F.  Kettenbach,  George  H.  Kester  and 
William  Dwyer,  Greeting : 

You  and  each  of  you  are  hereby  comuianded  that 
you  be  and  appear  in  said  Circuit  Court  of  the 
United  States,  at  the  courtroom  thereof,  in  Moscow 
in  said  district,  on  the  first  Monday  of  November 
next,  which  will  be  the  first  day  of  November,  A.  D. 
1909,  to  answer  the  exigency  of  a  Bill  of  Complaint 
exhibited  and  filed  against  you  in  our  said  court, 
wherein  The  United  States  of  America  is  complain- 
ant and  you  are  defendants,  and  further  to  do  and 
receive  what  our  said  Circuit  Court  shall  consider  in 
this  behalf,  and  this  you  are  in  no  wise  to  omit  under 
the  pains  and  penalties  of  what  may  befall  thereon. 

And  this  is  to  COMMAND  you,  the  MARSHAL  of 
said  District,  or  your  DEPUTY,  to  make  due  service 
of  this  our  WRIT  OF  SUBPOENA  and  to  have 
then  and  there  the  same. 

Hereof  fail  not. 

Witness  the   Honorable  MELVILLE   W.   FUL- 
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LER,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  Seal  of  our  said  Circuit  Court 
affixed  at  Boise  in  said  District,  this  17th  day  of  Sep- 
tember in  the  year  of  our  Lord  One  Thousand  Nine 
Hundred  and  nine  and  of  the  Independence  of  the 
United  States  the  One  Hundred  and  thirty-fourth. 

A.  L.  RICHARDSON, 
Clerk. 
[Endorsed]  :  Filed  Nov.  29,  1909.     A.  L.  Richard- 
son, Clerk.     [40] 


In  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Idaho. 
No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER, 

Defendants. 
Exceptions  to  Bill  in  Equity. 

To  the  Honorable,  the  Justices  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Idaho  : 

The  defendants  herein,  William  F.  Kettenbach, 
George  H.  Kester,  and  William  Dwyer,  by  leave  of 
Court  first  had  and  obtained,  file  this  their  exceptions 
to  the  bill  in  equity  filed  herein  September  17,  A.  D. 
1909,  as  follows: 

1. 

For  that  the  allegations  in  the  first  paragraph  of 
said  bill  beginning  with  the  word  "that,"  the  same 
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being  the  first  word  in  line  7  from  the  top  of  page  2, 
and  ending  with  the  word  ''office,"  the  same  being  the 
last  word  of  paragraph  one,  and  the  last  word  in  line 
three  from  the  top  of  page  3,  upon  the  ground  and 
for  the  reason  that  the  same  is  impertinent  and 
should  be  expunged. 

2. 
For  that  the  allegations  in  the  second  paragraph  of 
said  bill  in  equity  beginning  with  the  word  ''that," 
the  same  being  the  first  word  in  line  one  of  said  para- 
graph 2,  and  ending  with  the  word  "possession,"  the 
same  being  the  last  word  in  paragraph  2,  as  follows : 
"That  pursuant  to  the  authority  given  by  said 
[41]  act,  the  Commissioner  of  the  General  Land 
Office  prescribed  and  promulgated  certain  regula- 
tions to  give  effect  to  the  provisions  of  said  act, 
among  others,  the  following: 

"That  after  the  expiration  of  the  60  days'  publica- 
tion, the  person  dfesiring  to'  purchase  the  land  de- 
scribed in  his  application  to  purchase  should,  under 
oath,  make  answer  to  certain  questions  as  follows : 

'Have  you  sold  or  transferred  your  claims  to 
this  land  since  making  your  sworn  statement,  or 
have  you  directly  or  indirectly  made  any  agree- 
ment or  contract  in  any  way  or  manner,  with  any 
person  whomsoever,  by  which  the  title  which  you 
may  acquire  from  the  Government  of  the  United 
States,  may  inure,  in  whole  or  in  part  to  the 
benefit  of  any  person  except  yourself?' 

And 

'Do  you  make  this  entry  in  good  faith  for  the 
appropriation  of  the  land   exclusively  to   your 
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own  use  and  not  for  the  use  or  benefit  of  any 
other  person  ? ' 
And 

'Has  any  other  person  than  yourself,  or  has 
any  firm,  corporation,  or  association,  any  inter- 
est in  the  entry  you  are  now  making,  or  in  the 
land,  or  in  the  timber  thereon  ?' 

Also  the  following : 

'Did  you  pay,  out  of  your  o^^^l  individual 
funds,  all  the  expenses  in  connection  with  mak- 
ing this  filing,  and  do  you  expect  to  pay  for  the 
land  with  your  own  money?' 

And 

'Where  did  you  get  the  money  with  which  to 
pay  for  this  land  and  how  long  have  you  had  the 
same  in  your  actual  possession?'  " 
upon  the  ground  and  for  the  reason  that  the  same  is 
impertinent,  and  should  be  expunged. 

3. 
For  that  the  allegations  in  paragraph  five  of  said 
bill  in  equity  beginning  with  the  word  "that,"  the 
same  being  the  first  word  in  line  one  from  the  top  of 
page  8,  and  ending  with  the  word  "them,"  the  same 
being  [42]  the  last  word  in  line  three  from  the  top 
of  page  10,  and  the  last  word  in  paragraph  5,  upon 
the  ground  that  the  same  is  impertinent,  and  should 
be  expunged. 

4. 

For  that  the  allegations  in  the  8th  paragraph  of 
said  Bill  in  Equity,  beginning  with  the  word  "that," 
the  same  being  the  first  word  in  line  one  of  paragraph 
eight,  and  ending  with  the  word  "title,"  the  same  be- 
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ing  the  last  word  in  paragraph  8,  and  the  last  word  in 
line  two  from  the  top  of  page  14,  upon  the  ground 
that  the  same  is  impertinent,  and  should  be  ex- 
punged. 

5. 
For  that  the  allegations  contained  in  said  Bill  be- 
ginning with  the  word  "and,"  the  same  being  the 
second  word  in  line  4  from  the  top  of  the  last  page 
of  said  Bill,  and  ending  with  the  word  "charged," 
the  same  being  the  fifth  word  in  the  8th  line  of  the 
last  page  of  said  Bill,  as  follows: 

"And  the  said  defendants,  and  each  of  them 
be  held  to  pay  to  the  Treasurer  of  complainant, 
all  such  reasonable  sums  of  money  as  it  miay  have 
found  necessary  to  lay  out  and  expend  in  and 
about  discovering  and  establishing  the  fraud  as 
is  hereinbefore  set  forth,  and  charged," 
upon  the  ground  and  for  the  reason  that  the  same  is 
impertinent  and  should  be  expunged. 

GEO.  W.  TAXNAHILL, 
Solicitor  for  Defendants,  William  F.  Kettenbach, 
George  H.  Kester,  and  William  Dwyer,  Residing 
at  Lewiston,  Idaho. 

State  of  Idaho, 

County  of  Nez  Perce,— ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  defendants  named 
in  the  foregoing  exception,  that  said  exception  is  pro- 
posed in  good  faith,  and  not  for  the  purpose  of  de- 
lay,    [43]     and  is,  as   affiant   verily   believes,   well 

founded  in  point  of  law. 

GEO.  W.  TANNAHILL. 
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Subscribed  and  sworn  to  before  me  this  29th  day 
of  October,  A.  D.  1909. 

[N.  P.  Seal]     SAMUEL  O.   TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State  of 
Idaho. 

[Endorsed] :  Filed  November  30th,   1909.     A.   L. 
Richardson,  Clerk.     [44] 


In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 
No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  WILLIAJVI  DWYER, 

Defendants. 
Opinion  on  Exceptions  and  Demurrer  to  Bill 
PEYTON  GORDON,  Esq.,  Special  Assistant*  to 
the  Attorney  General,   Solicitor   for   Com- 
plainant. 
GEORGE  W.   TANNAHILL,   Esq.,    Solicitor 
for  Defendants. 
DIETRICH,  District  Judge: 

The  parties  in  this  case  are  practically  the  same  as 
the  parties  in  No.  388,  and,  in  all  substantial  respects, 
the  bills  are  similar.  The  demurrer  interposed  by 
the  defendants  presents  no  question  not  passed  upon 
in  ruling  upon  the  demurrer  in  that  case. 

There  was  also  filed  in  this  case  a  motion  to  strike 
out  certain  paragraphs,  similar  in  form  to  the  motion 
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considered  in  No.  388,  and  a  similar  application  has 
been  made  by  counsel  for  the  defendants  to  substitute 
exceptions.  Considering  the  motion  as  being  in  the 
nature  of  exceptions  to  the  bill,  it  is  much  narrower 
in  its  scope  than  the  exceptions  considered  in  No.  388, 
and  it  is  therefore  controlled  by  the  principles  ap- 
plied in  that  case.     [45] 

Let  an  order  be  entered  permitting  the  filing  of  the 
fonnal  exceptions,  and  allowing  the  exceptions  as  to 
paragraphs  two  and  five  of  the  bill,  and  denying  them 
as  to  other  portions  thereof;  also  overruling  the 
demurrer,  and  granting  to  the  defendants  thirty  days 
in  which  to  answer. 

Dated  this  30th  day  of  November,  1909. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  November  30th,  1909.    A.  L. 
Richardson,  Clerk.     [46] 


In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  407. 

THE  UNITED  STATES 

vs. 

WILLIMI  F.  KETTENBACH  et  al. 
Order  [on  Exceptions  to  Bill,  and  Overruling 
Demurrer  Thereto]. 

On  this  day  was  announced  the  decision  of  the 
Court  upon  the  exceptions  to  the  bill  of  complaint 
herein  and   upon   the    demurrer  thereto  heretofore 
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argued  and  submitted,  which  decision  is  in  writing 
and  on  file  in  said  cause,  and  it  is  ordered  that  the 
tormal  exceptions  presented  in  said  cause  be  filed 
and  that  the  same  be  allowed  as  to  paragraphs  two 
and  five  of  said  bill  and  denied  as  to  the  other  por- 
tions thereof.     It  is  further  ordered  that  the  demur- 
rer to  said  bill  of  complaint  be  and  the  same  is  hereby 
overruled,  and  the  defendants  are  given  thirtv  days 
trom  this  date  to  answer  in  said  cause. 
Dated  Key.  29,  1909.     [47] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
No.  407. 
THE  UNITED  STATES 


vs. 


WILLIAM  F.  KETTENBACH  et  al. 
Order  [Allowing  Defendants  Five  Days  Additional 

to  Answer]. 
On  motion  of  Geo.  W.  Tannahill,  Esq.,  solicitor  for 
defendants,  it  is  ordered   that   said    defendants  be 
given  five  days  additional  to  the  time  fixed  to  answer 
nerem. 

Date  Dec.  21,  1909.     [48] 
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In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 
WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

Disclaimer  [of  William  Dwyer]. 
The   defendant,   William  Dwyer,  now  and   at  all 
times  herein  saving  and  reserving  to  himself  all  man- 
ner of  benefit  and  advantages  of  exception  to   the 
many  errors  and  insufficiencies  in  the  complainant's 
bill  in  equity  contained,  says  that  he  does  not  know 
that  he,  this  defendant,  to  his  knowledge  or  belief, 
ever  had,  or  did  he  claim  or  pretend  to  have,  nor  does 
he  now  claim,  any  right  title  or  interest  of,  in,  or  to 
the  estate  and  premises  situate  in  the  county  of  Nez 
Perce,  State  of  Idaho,  and  in  complainant's  bill  in 
equity  set  forth,  or  any  part  thereof,  and  this  defend- 
ant does  disclaim  all  right,  title  and  interest  to  the 
said  estate  and  premises  in  said  complainant's  bill 
in  equity  mentioned,  and  every  part  thereof ;  and  this 
defendant  denies  all  unlawful  combination,  agree- 
ment, conspiracy  and  confederacy  in  the  said  bill  in 
equity  charged,  without   that   any  other  matter  or 
thing  material   or  necessary  for   this   defendant  to 
make  answer  unto  and  not  herein  and  hereby  well 
or  sufficiently  answered  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  to  the  knowledge  or  belief 
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of  this  defendant,  all  which  matters  and  things  this 
defendant  is  ready  to  aver,  maintain  and  prove,  as 
this  Honorable  Court  may  direct,  and  humblv  prays 
to  be  hence  dismissed  with  his  reasonable  costs  and 
charges  m  this  behalf  most  wrongfullv  [491  sus- 
tained. 

WILLIAM  DWYER, 
Defendant. 
GEO.  W.  TANNAHILL, 

Solicitor    for    Defendant,    Residing    at    Lewiston, 
Idaho. 

State  of  Idaho, 
County  of  Nez  Perce,— ss. 
William  Dwyer,  being  duly  sworn,  says: 
That  he  has  read  the  foregoing  disclaimer,  sub- 
scribed by  him  and  knows  the  contents  thereof  and 
that  the  same  is  true  of  his  own  knowledge,  except  as 
to  matters  which  are  therein  stated  to  be  on  his  in- 
formation or  belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true. 

WILLIAM  DWYER. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1909. 

[N.  P.  Seal]       SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State  of 
Idaho. 

[Endorsed] :  Filed  January  5,  1910.     A  L  Rich- 
ardson, Clerk.     [50] 
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[Joint  and  Several  Answers  of  William  F. 
Kettenbach,  George  H.  Kester  and  William 
Dwyer.] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 
WILLIAM    F.    KETTENBACH,    GEOEGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

ANSWER  TO  BILL  IN  EQUITY. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Idaho: 
The  joint  and  several  answers  of  William  F.  Ket- 
tenbach, George  H.  Kester  and  William  Dwyer,  de- 
fendants, to  the  Bill  in  Equity  of  the  United  States 
of  America,  complainant,  respectfully  states : 

These  defendants,  now  and  at  all  times  hereafter 
saving  and  reserving  to  themselves  all  manner  of 
benefit  and  advantage  of  exception  to  the  many 
errors  and  insufficiencies  in  the  complainant's  said 
bill  in  equity  contained,  for  answer  thereto,  or  to  so 
much  or  such  parts  thereof  as  these  defendants  are 
advised  is  material  for  them  to  make  answer  unto, 
answer  and  say : 

1. 

Th^se    defendants,  and   each   thereof,  deny    that 

heretofore,  to  wit,  on  the  first  day  of  July,  in  the  year 

1902,  or  upon  any  other  date,  or  at  divers  other  times 

before  or  after  that  day,  or  before  the  making  of  the 
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several  entries  in  complainant's  bill  in  equity  men- 
tioned [51]  or  designated,  in  the  State  of  Idaho, 
William  F.  Kettenbach,  George  H.  Kester  or  Will- 
iam Dw^^er,  or  either  thereof,  who  are  in  complain- 
ant's bill  in  equity  or  in  the  caption  of  said  bill 
named  as  defendants,  did  unlawfully  or  corruptly 
combine,  conspire,  confederate  or  agree  together,  or 
with  each  other,  or  with  divers  other  persons,  some 
of  whom  are  in  complainant's  bill  in  equity  named, 
or  others  of  whom  are  to  the  complainant  unknown, 
or  did  f oral,  make,  or  (?nter  into  an  unlawful,  corrupt 
or  fraudulent  conspiracy,  combination  or  agreement 
with  each  other,  or  with  the  other  persons  aforesaid, 
for  the  purpose  or  to  the  end  of  defrauding  the  com- 
plainant of  the  title  or  owTiership  of  divers  large 
tracts  o<f  public  land  then  owned  by  the  complainant, 
or  lying  in  the  district  of  public  lands  subject  to 
entry  at  the  land  office  of  the  United  States,  located 
at  Lewiston,  in  the  State  of  Idaho,  or  for  the  purpose 
or  to  the  end  of  defrauding  the  complainant  out  of 
the  use,  occupation  or  possession  of  tlie  said  tracts  of 
public  land;  or  for  the  purpose  or  to  the  end  of  de- 
frauding the  United  States  by  acquiring  from  the 
United  States  through  or  by  means  of  the  act  of  Con- 
gress approved  on  June  3,  1878,  mentioned  in  com- 
plainant's said  bill  in-  equity,  for  themselves  or  for 
each  of  themselves,  the  title  to  large  bodies  of  timber 
lands,  then  being  public  lands  or  the  property  of  the 
United  States,  in  area  or  to  an  amount  much  greater 
than  the  area  and  the  amount  which  they,  the  said 
defendants,  individually  or  collectively  could  law- 
fully or  in  accordance  with  the  provisions  of  the  said 
statute,  acquire;  or  for  the  purpose  or  to  the  end  of 
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defrauding  the  United  States  by  causing  or  procur- 
ing divers  or  many  others  persons  severally  to  make 
entry  of  or  to  purchase  from  the  United  States,  un- 
der or  in  professed     [52]     accordance  with  the  pro- 
visions of  the  said  statute,  divers  or  many  tracts  of 
the  public  land,  then  being  the  property  of  the  United 
States,  they,  the  said  defendants,  then  or  there,  in- 
tending or  designing  afterwards  to  acquire  from  the 
said  other  persons,  the  said  lands  so  to  be  entered  or 
purchased  by  the  said  other  persons,  or  intending  or 
designing  to  cause  or  procure  the  said  lands  to  be 
entered  or  purchased  in  the  interest  or  for  the  ulti- 
mate benefit  or  advantage  of  themselves,  the  said 
defendants,  whereby,  or  in  or  by  which  procurement 
with  the  intent  aforesaid,  the  provisions  of  the  said 
statute  should  be  abused  or  perverted,  or  the  true 
intent  or  purpose  of  the  said  statute  should  be  de- 
feated; or  for  the  purpose  of  accomplishing  the  said 
ends  or  of  defrauding  the  United  States  by  divers 
fraudulent  or  unlawful   means,   that   is  to   say,  by 
means  of  false,  fraudulent  or  unlawful  entries  to  be 
made  of  the  aforesaid  tracts  of  public  land  at  the 
land  office  aforesaid,  or  by  means   of   perjury,  the 
subornation  of  perjury,  the   procurement   of   false 
swearing,  or  by  means  of  other  falsehoods,  false  pre- 
tenses or  misrepresentations,  whereby  the  officers  of 
the  United  States  should   be   deceived   or   imposed 
upon  or  should  be  induced  or  procured  to  divest  the 
United  States  of  its  title  to  the  said  lands  or  to  con- 
vey the  said  title  of  the  United  States  to  divers  per- 
sons not  lawfully  entitled   thereto   contrary  to  the 
laws  of  the  United  States,  or   for   the   benefit,  ad- 
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vantage  or  profit  of  the  said  defendants. 

2. 
These  defendants,  and  each  thereof,  deny  that  as 
a  part  of  the  said  conspiracy  or  agreement  so  far  as 
aforesaid  made  or  entered  into  by  the  said  defend- 
ants, in  the  said  bill  in  equity  named,  or  as  a  part  of 
the    said    unlawful     [53]     or    fraudulent    means 
whereby  the  said  unlawful  purposes  of  the  said  con- 
spiracy were  to  be  effected,  it  was  at  the   times  or 
place  aforesaid,  by   the   said   defendants   mutually 
agreed,  designed  or  contemplated  that  thev,  the  said 
defendants,  should  persuade,  employ  or "  othei-wise 
induce  or  procure  a  large  number  of  other  persons 
severally  to  purchase  or  to  make  entries  of  divers 
tracts  of  the  public  lands  aforesaid  under  or  in  pre- 
tended or  apparent  accordance  with   the   aforesaid 
act  of  Congress  approved  June  3,  1878,  as  amended 
by  the  act  of  Congress  approved  on  August  4  1892 
or  that  before  the  said  other  persons  should  file  the" 
sworn   statements   by   that   statute   prescribed,    or 
should  apply  to  enter   or   purchase   such   lands  or 
should  othei-wise  take  any  steps  or  initiate  any  pro- 
ceedings to  that  end,  or  before  the  making  of  such 
entries  or  purchases,  or  as  a  means  of  persuading  or 
mducmg  the  said  other  persons  to  make  such  entries 
or  purchases,  the  said  defendants  should  make  or 
enter  into   certain   agreements,  contracts   or  under- 
standings with   the   said   other  persons,   severallv 
wdiereby  or  by  the  terms  of  which  agreements,  con- 
tracts  or   understandings,  the   said   defendants   or 
some  of  them,  should  agree  or  contract  to  buy  of 'the 
said  other  persons,  severally,  or  the  said  other  per- 
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sons  severally  should  agree  or  contract  to  sell  to  the 
said   defendants,   or   some   of   them,  the   respective 
tracts  so  to  be  entered  or  purchased  by  the  said  other 
persons  when  or  so  soon  as  the  said  other  persons 
should  obtain  from  the  United  States  the  titles  to  the 
said  tracts  by  them  to  be  entered  or  purchased,  or 
shortly  thereafter;  or  that  thereupon  or  after  the 
making  of  such  unlawful  contracts  or  agreements,  or 
while  the  same  should  subsist  or  continue,  the  said  de- 
fendants should   cause   or   procure  the     [54]     said 
other  persons  severally  to    apply  at   the   land  office 
aforesaid  to  make  entries  or  to  purchase  divers  tracts 
of  the  said  public  lands  in  professed  accordance  with 
the  statutes  aforesaid,  or   should   cause   or  procure 
each  of  the  said  persons  so  applying,  at  the  time  of 
making  his  application  to   enter,  or   in  connection 
with  or  as  a  part  of  such  application,  to  execute,  sign, 
make  oath  to  or  file  in  the  said  land  office  a  sworn 
statement  of  the  character,  substance,  tenor  or  pur- 
port prescribed  by  the  said  act  of  Congress  approved 
on  June  3,  1878,  which  act  is  in  said  bill  in  equity 
mentioned,  stated  or  in  part  recited,  in  which  state- 
ment such  applicant  should  declare  or  on  his  oath 
represent,  among  other  things,  that  he,  the  said  ap- 
plicant, did  not  apply  to  purchase  the  land  by  him 
applied  for  on  speculation,  but  in  good  faith  to  ap- 
propriate the  same  to  his  o^ati  exclusive  use  or  bene- 
fit, or  that  he  had  not,  directly  or  indirectly  made  any 
agreement  or  contract,  in  any  way  or  manner,  with 
any  person  or  persons  whatsoever,  by  which  the  title 
which  he  might  acquire  from  the  Government  of  the 
United  States  should  inure,  in  whole  or  in  part,  to 
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the  benefit  of  any  person  except  himself,  the  said 
defendants   intending,    designing   or  contemplating 
that  each  of  the  said  other  persons  so  to  be  induced 
to  make  such  applications  or  to  file  such  swora  state- 
ments should  in  doing  so  commit  or  be  guiltv  of  wil- 
ful or  corrupt  perjuiy,  or  should  swear  falsely  or 
corruptly,  or  should  defraud  the  United  States  or 
fraudulently  deceive  or  impose  upon   the   officers  of 
the  said  land  office  or  upon  the  other  officers  of  the 
United  States  charged  with   the    administration   of 
the  laws  regulating  the  disposal  of  the  public  lands 
inasmuch  or  because     [55]     in  truth  or  in  fact  each 
of  the  said  persons  so  to  be  induced  to  make  such  ap- 
plication should,  before  the  making  of  his  said  appli- 
cation or  the  filing  of  his  said  sworn  statement,  as 
the  said  defendants  intended  or  contemplated,  have 
made  A^dth  the  said  defendants  or  some  of  them  the 
agreement  or   contract   aforesaid,  by  the    terms  of 
which  such  persons  so  to   make  application  should 
have  agreed  to  sell  to  the  defendants  or  to  some  of 
them,  or  ih^  defendants  or  some  of  them  should  have 
agreed  to  buy  the  land  or  the  title  which  such  person 
should  acquire  from  the  United  States  by  means  of 
the  application  or  entry  by  him  to  be  made. 

3. 
These  defendants,  and  each  thereof,  deny  that  as 
a  further  pait  of  the  said  alleged  conspiracy  or 
alleged  agreement  so  as  stated  and  pleaded  in  com- 
plainant's bill  in  equity,  or  entered  into  bv  the  said 
defendants  hereinbefore  named,  or  as  a  further  part 
of  the  unlawful  means  whereby  the  said  unlawful 
purposes  of  the  said  conspiracy  were  to  be  effected. 
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it  was  at  the  times  or  the  places  aforesaid,  by  the 
said  defendants,  mutually  agreed,  designated  or  con- 
templated that  they,  the  said  defendants,  after  hav- 
ing procured  the  other  persons  in  said  bill  in  equity 
mentioned,  to  make  applications  to  enter  the  lands 
hereinbefore  mentioned  in  the  manner  or  under  the 
circmnstances  aforesaid,  should  furnish  or  advance 
to  each  of  the  said  persons  so  much  money  as  should 
be  necessary  to   enable   such  person  to   pay  to  the 
proper  officers  of  the  United  States  the  amount  of 
money  prescnbed  by  law  to  be  paid  upon  the  making 
of  the  entry  by  such  person  to  be  made,  or  that  the 
sum  so  by  the   defendants   advanced   should  be  de- 
ducted from  the  amount  agreed  to  be  paid  by     [56] 
them  to  such  person  as  the  purchase  price  of  the 
land  by  him  entered,  or  it  was  further  intended  or 
contemplated  by  the  said  defendants  that  they  should 
cause  and  procure  each  of  the  said  other  persons,  who 
were  to  be  induced   to  make   entries   as  aforesaid, 
when  such  person  should  appear  before  the  proper 
officers  of  the  aforesaid  land  office  to  answer  the  in- 
terrogatories that  he,  the  said  person  then  applying 
to  make  entry,  had  paid  out  of  his  own  individual 
funds  all  the  expenses  in  connection  with  the  filing 
by  him  made ;  or  that  he  expected  to  pay  for  the  land 
by  hun  sought  to  be  entered  with  his  own  money;  or 
that  the  money  with  which  he  intended  to  pay  for  the 
•said  land  was  derived  by  him   from   other  sources 
than  the  defendants,  or   that   he   had   had  the  said 
money  in  his  actual  possession  for  a  longer  period 
than  in  fact  he  had  so  had  the  same ;  the  said  defend- 
ants mutually  intending,  designing  or  contemplating 
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that  each  of  the  said  other  persons,  so  to  be  caused 

sl„M  ""T**  '"  '"  '"'"■'^'  ''''  ^^'^  interrogatories, 
should  in  doing  so  commit  or  be  guiltv  of  wilful  or 

corrupt  false  swea.ing.  or  should  swear  falsely  or 
corruptly  or  should  defraud  the  United  Stated,  or 
should  fraudulently  deceive    or    impose    upon    the 
officers  of  the  United  States  concerned  with  the  ad- 
ministration of  the  laws  regulating  the  disposal  of 
the  public  lands,  inasmuch  or  because  in  truth  or  in 
fact  each  of  the  said  persons  so  to  be  caused  or  pro- 
cured to  answer  the  said  interrogatories  in  the  man- 
ner or  to  the  effect  aforesaid  should,  as  the  said  de- 
fendants intended  or  contemplated,  before  the  mak- 
ing of  such  answers,  have   received   from   the  said 
defendants  or  from  some  of  them  the  money  bv  him 
0  be  used  in  the  purchase  of  the  land  sought  b^  him 
to  be  entered,  or  should  not  pay     [57]     or  intend  or 
expect  to  pay  for  the  said  land  out  of  his  own  individ- 
ual funds  or  with  his  o^vn  mon^y,  or  should  not  pav 
or  intend  or  expect  to  pay  the  expenses  of  his  filing  oi- 
entry  out  of  such  funds  or  money,  or  should,  more- 
ov-er,  swear  falsely  and  fraudulently  in  respect  of 
other  matters  the  subject  of  such  interrogatories 

4. 
These  defendants,  and  each  thereof,  deny  that 
thereafter,  that  is  to  say,  after  the  formation  or 
making  of  the  said  alleged  unlawful  conspiracy  so 
as  aforesaid  made  or  entered  into  bv  the  said  de- 
tendants  hereinbefore  named,  or  at  divers  times  in 
the  State  of  Idaho,  in  pursuance  or  execution  of  the 
said  alleged  conspiracy  or  for  the  purpose  of  effect- 
ing the  said  unlawful  purpose  thereof,  the  said  de- 
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fendants,  or  some  of  them,  did  make  or  enter  into 
fraudulent,  corrupt,  or  unlawful  contracts,  agree- 
ments, arrangements  or  understandings  with  a  large 
nmnber  of  persons,  severally,  that  is  to  sa}^,  with 
Charles  E.  Loney,  Mary  A.  Loney,  James  T.  Jolly, 
Effie  A.  Jolly,  Clinton  E.  Perkins,  Frank  J.  Bon- 
ney,  Charles  S.  Meyers  and  Jannie  Meyers,  or  either 
thereof,  or  severally,  or  with  divers  other  persons 
who  are  to  the  complainant  unknown,  but  whose 
names,  when  the  same  shall  be  discovered,  the  com- 
plainant prays  leave  to  add  to  its  bill  in  equity  by 
proper  amendment,  and  to  seek  appropriate  relief  in 
respect  of  the  lands  by  them  fraudulently  obtained 
from  the  complainant;  or  that  in  or  by  said  unlaw- 
ful contracts,  agreements,  arrangements  or  under- 
standings so  as  aforesaid  made  by  the  said  defend- 
ants with  the  said  other  persons,  each  of  the  said 
other  persons   severally  agreed  or  arranged  with 
the  said  defendants  or  with  some     [58]     of  them 
,that  he  or  she  would  make  an  entry  or  purchase  of 
a  tract  of  the  public  land  of  the  United  States  un- 
der or  in  pretended  or  apparent  accordance  with 
the  aforesaid  act  of  Congress  approved  on  June  3, 
1878,  as  amended  on  August  4,  1892,  or  would,  upon 
obtaining  title  to  the  said  tract  from  the  United 
States,  convey  the  said  title  or  tract  to  the  defend- 
ants or  to  some  of  them;  or  the  said  defendants, 
or  some  of  them,  acting  for  all,  agreed,  contracted 
or  arranged  that  they  would  pay  each  of  the  said 
other  persons  a  certain  sum  of  money  for  the  tract 
of  land  by  him  or  her  so  to  be  entered,  or  by  way 
of  recompense  to  such  person  for  his  or  her  costs. 
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labor  or  trouble  incurred  in  acquiring  title  to  the 
said  tract  from  the  United  States;  or  that  the  said 
defendants  further  agreed  or  promised  to  furnish  or 
adfvance  to  each  of  the  said  other  persons  so  much 
as  might  be  necessary  to  enable  him  or  her  to  pay 
'for  such  land  or  to  defray  the  other  expenses  inci- 
dent to  the  obtaining  of  title  to  such  land  from  the 
United  States. 

5. 
These  defendants,  and  each  thereof,   deny  that 
thereupon  or  at  all,  that  is  to  say,  at  divers  times 
after  the  making  by  the  said  defendants  as  afore- 
said of  the  unlawful,  corrupt,  or  fraudulent  agree- 
ments, contracts,  arrangements  or  understandings 
with  the  said  Charles  E.  Loney,  Mary  A.  Loney, 
James  T.  Jolly,  Effie  A.  Jolly,  Clinton  E.  Perkins,' 
Frank  J.  Bonney,  Charles  S.  Meyers  or  Jannie  Mey- 
ers, or  either  thereof,  named  in  paragraph  seven  of 
complainant's  bill  in  equity,  the  said  defendants,  in 
pursuance  or  execution  of  the  aforesaid  unlawful 
or  fraudulent  conspiracy,  or  to  effect  the  aforesaid 
unlawful  purposes  thereof,  or  in  accordance  with  or 
in  pursuance  of  the  mode,  scheme,  method  or  means, 
set   out   and   stated  in   complainant's   said   bill   in 
equity  to  have  been  by  them  mutually  agreed  upon, 
designed  or     [59]     contemplated,  or  in  pursuance 
of  or  in  accordance  with  the  said  unlawful,  corrupt 
or  fraudulent  agreement,  stated  in  said  paragraph 
of  said  complainant's  bill  in  equity  to  have  been 
made  and  entered  into  by  or  between  the  said  de- 
fendants or  the  said  other  persons,  named  in  the  said 
paragraph,   did,   at   divers  times,   unlawfully,   cor- 


vs.  William  F.  Kettenhack  et  al.  4639 

ruptly  or  fraudulently  cause,  induce,  or  procure  the 
said  Charles  E.  Loney,  Mary  A.  Loney,  James  T. 
Jolly,  Effie  A.  Jolly,  Clinton  E.  Perkins,  Frank  J. 
Bonney,  Charles  S.  Meyers  or  Jannie  Meyers,  or 
either  thereof,  severally  or  at  all,  to  apply  at  the 
said  land  office  of  the  United  States  located  at  Lew- 
iston,  in  the  State  of  Idaho,  to  purchase  a  tract  of 
public  land,  then  the  propert}  of  the  complainant, 
under  the  provisions  of  the  aforesaid  act  of  Con- 
gress, approved  on  June  3,  1878,  as  amended  by  the 
act  of  Congress,  approved  on  August  4,  1892,  or  in 
pretended  or  apparent  accordance  with  the  provi- 
sions or  requirements  of  the  said  acts,  the  said  de- 
fendants then  or  at  all  times  thereafter  well  knowing 
that  the  said  applications  so  made  by  the  said  other 
persons,  or  the  entries  so  by  the  said  other  persons 
sought  or  intended  to  be  made,  w^ere  or  would  be 
false,  fraudulent,  illegal  or  invalid  by  reason  of  the 
fact  stated  in  the  said  bill  in  equity,  that  each  of  the 
said  applications  was  made  or  each  of  the  said  en- 
tries was  sought  or  intended  to  be  made  in  accord- 
ance with  or  in  pursuance  of  an  unlawful,  corrupt 
or  fraudulent  agreement,  theretofore,  as  aforesaid, 
made,  or  then  or  thereafter  subsisting,  whereby  the 
person  so  applying  or  seeking  to  enter  each  tract 
had  agreed  to  sell  to  the  said  defendants  such  tract 
upon  the  acquisition  by  him  from  the  United  States 
of  title  thereto,  or  the  said  defendants  had  agreed 
to  buy  the  said  tract  or  the  said  title.     [60] 

6. 
These  defendants,  and  each  thereof,  deny  each 
and  every  allegation  set  forth  in  paragraph  nine  of 
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said  bill  in  equity,  and  especially  that  portion 
thereof  beginning  with  the  word  "and,"  the  same 
being  the  first  word  of  said  paragraph  nine,  and 
ending  with  the  word  "Office,"  the  same  being  the 
last  word  in  said  paragraph  nine,  and  these  defend- 
ants, and  each  thereof,  deny  that  any  unlawful,  cor- 
rupt or  fraudulent  agreements  were  ever  made  with 
either  of  the  parties  therein  mentioned,  set  out  and 
described,  or  that  any  conspiracy  was  ever  entered 
into  with  the  said  entrjanen  whose  names  are  set 
out  and  described  in  paragraph  nine  of  complain- 
ant's bill  in  equity,  or  at  aU,  and  deny  each  and  ev- 
ery allegation  contained  in  said  paragraph  nine. 

7. 
These  defendants,  and  each  thereof,  deny  each 
and  every  allegation  contained  in  paragraph  ten  of 
the  said  bill  in  equity,  and  especially  that  portion 
thereof  beginning  with  the  word  "and,"  the  same 
being  the  first  word  in  said  paragraph  ten,  and  end- 
ing with  the  word  "entered,"  the  same  being  the 
last  word  in  paragraph  ten,  and  these  defendants, 
and  each  thereof,  deny  that  any  unlawful,  fraudu- 
lent, or  corrupt  conspiracy  was  ever  entered  into  or 
made,  or  any  unlawful,  fraudulent  or  corrupt  agree- 
ment was  ever  entered  into  or  made  between  them- 
selves and  the  said  entrymen  referred  to  in  said  par- 
agraph ten,  or  otherwise,  at  at  all,  and  deny  that  any 
of  the  said  officers  of  the  United  States  Land  Office 
were  ever  misled  by  any  misrepresentations  of  these 
defendants,  or  either  thereof,  and  deny  that  any  false 
or  fraudulent  representations  were  ever  made  to  the 
officers  of  the  United  States  Land  Office  bv  these 
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[61]     defendants,  or  either  thereof. 

8. 
These  defendants,  and  each  thereof,  deny  each  and 
every  allegation  contained  in  paragraph  eleven  of 
complainant's  biU  in  equity,  and  especially  that  por- 
tion thereof  beginning  with  the  word  ''that,"  the 
same  being  the  first  w^ord  in  paragraph  eleven,  and 
ending  with  the  word  "United  States,"  the  same 
being  the  last  word  in  said  paragraph  eleven,  and 
these  defendants  especially  deny  that  there  was 
ever  any  unlawful  or  corrupt  conspiracy,  combina- 
tion, confederation  or  agreement  entered  into  be- 
tween these  defendants  or  with  other  persons,  or  at 
all,  and  deny  that  there  was  ever  anything  done  by 
these  defendants  pursuant  to  any  false,  corrupt  con- 
spiracy, purpose  or  combination,  confederation  or 
agreement,  as  alleged  in  said  paragraph  eleven,  or 
at  all,  and  deny  that  any  or  either  of  these  defend- 
ants procured  any  person  to  answer  any  questions 
in  substance  or  to  the  effect  that  he  or  she  had  not 
sold  or  transferred  his  or  her  claim,  or  either 
thereof,  or  to  make  any  false  answers  to  any  of  the 
questions  or  interrogatories,  or  inquiries  set  out  and 
pleaded  in  said  paragraph  eleven. 

9. 
These  defendants,  and  each  thereof,  deny  all  that 
portion  of  paragraph  twelve,  beginning  with  the 
word  "that,"  the  same  being  the  first  word  in  para- 
graph twelve,  and  ending  with  the  word  "said,"  the 
same  being  the  last  word  in  line  fourteen  from  the 
top  of  page  eighteen  of  the  said  bill  in  equity,  and 
these  defendants,  and  each  thereof,  especially  deny 
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that  at  divers  or  several  times,  or  at  all,  they  pro- 
cured Charles  E.  Loney,  or  any  other  person,  to 
make  any  false,  unlawful  or  corrupt  agreement,  or 
that  there  was  any  false,     [62]     unlawful  or  illegal 
agreement  or  arrangement  or  understanding  made 
with  the  said  Charles  E.  Loney,  or  any  other  person, 
in  respect  of  said  tract  of  land  set  out  and  described 
in  said  paragraph  twelve,  and  these  defendants,  and 
each  thereof  admit  that  the  said  entrymen  made  the 
entries  as  alleged  in  said  paragraph  twelve,  but  deny 
that  the  same  were  made  pursuant  to  any  false, 
fraudulent,  or  corrupt  agreement,  conspiracy,  con- 
federation or  design. 

10. 
These  defendants,  and  each  thereof,  deny  that 
each  of  said  persons  so  making  entry  of  or  obtaining 
title  to  the  tract  by  him  or  her  entered,  did  apply  to 
make  or  did  make  such  entry,  or  did  prosecute  or 
carry  on  the  proceedings,  at  the  solicitation  or  insti- 
gation of  the  said  defendants,  being  moved  or  stim- 
ulated thereto  by  the  advice,  request  or  promises  of 
the  said  defendants  hereinbefore  named,  or  therein 
acting  upon,  in  pursuance  of,  or  in  accordance  with, 
the  unlawful,  corrupt  or  fraudulent  arrangement, 
agreement,  or  understanding  theretofore  made  or 
entered  into  as  aforesaid  between  him  or  her  or  the 
said   defendants,   which   said  agreement,   arrange- 
ment,   or    understanding    continued    or    subsisted 
throughout    the    whole    of    the    said    proceedings, 
whereby  it  had  been  or  was  agreed  that  the  said  de- 
fendants should  buy  from  each  of  the  said  persons, 
or  each  of  the  said  persons  should  sell  or  convey  to 
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the  said  defendants,  the  tract  or  the  title  by  him  or 
her  to  be  acquired  from  the  United  States. 

11. 

These  defendants  and  each  thereof  deny  each  and 
every  allegation  of  paragraph  fourteen  of  complain- 
ant's [63]  bill  in  equity,  and  especially  all  that 
portion  thereof  beginning  with  the  word  "and,"  the 
same  being  the  first  word  in  paragraph  fourteen,  and 
ending  with  the  word  "deceitful,"  the  same  being 
the  last  word  in  said  paragraph  fourteen,  and  these 
defendants,  and  each  thereof,  deny  that  they,  or 
either  thereof,  induced  either  or  any  of  said  parties 
to  swear  falsely  concerning  the  said  transactions  in 
the  land  of&ce,  and  deny  that  either  of  said  entry- 
men  did  swear  falsely  concerning  his  or  her  applica- 
tion to  make  entry,  or  concerning  his  or  her  said 
application  to  make  final  proof  of  or  for  the  said 
tract  of  land,  and  deny  that  there  was  ever  any  con- 
tract, agreement,  or  understanding,  either  directly 
or  indirectly,  whereby  the  title  to  said  tract  of  land 
should  inure  in  whole  or  in  part  to  the  benefit  of 
either  of  these  defendants,  after  the  same  was  ac- 
quired by  the  various  entrymen. 

12. 

These  defendants,  and  each  thereof,  deny  each  and 
every  allegation  contained  in  paragraph  fifteen  of 
the  said  bill  in  equity,  and  especially  that  portion 
thereof  beginning  with  the  word  "and,"  the  same 
being  the  first  word  in  paragrapih  fifteen,  and  ending 
with  the  word  "fraudulent,"  the  same  being  the  last 
word  in  paragraph  fifteen,  and  these  defendants, 
and  each  thereof,  especially  deny  that  either  of  said 
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entrymen  made  false  answers  to  any  of  the  interrog- 
atories set  out  and  referred  to  in  said  paragraph  fif- 
teen, or  that  these  defendants,  or  either  thereof, 
procured  the  said  entrymen  to  make  false  answers  to 
any  of  the  interrogatories  referred  to  therein,  or  at 
all,  and  these  defendants  deny  that  any  agreement, 
understanding,  or  combination  was  ever  entered 
[64]  into  with  either  of  said  entrymen,  as  alleged 
in  said  paragraph  fifteen,  or  at  all. 

13. 
These  defendants,  and  each  thereof,  deny  each 
and  every  allegation  contained  in  paragraph  six- 
teen, and  especially  that  portion  of  paragraph  six- 
teen beginning  with  the  word  ''and,''  the  same  being 
the  first  word  in  said  paragraph  sixteen,  and  ending 
with  the  word  ''prevented,"  the  same  being  the  last 
word  in  said  paragraph  sixteen,  and  these  answer- 
ing defendants,  and  each  thereof,  especially  deny 
that  before  either  of  said  entrymen  appeared  before 
the  land  office  to  make  proof  required  by  statute,  or 
to  answer  the  interrogatories  set  out  in  complain- 
ant's bill  in  equity,  received  or  accepted  any  sums 
of  money  for  any  purpose  whatever,  or  that  there 
was  ever  any  understanding  or  agreement  between 
the  said  entrymen  and  these  defendants,  or  either 
thereof,  that  any  sum  of  money  should  be  furnished 
by  the  said  defendants  for  the  purpose  of  paying  the 
purchase  price  of  said  land,  or  at  all,  and  deny  that 
there  was  any  understanding,  combination,  agree- 
ment or  confederation  between  the  said  entrymen 
and  these  defendants,  or  either  thereof,  whereby  a 
purchase  of  said  lands  should  be  made  after  final 
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proof  thereof,  or  after  title  had  been  acquired  from 
the  Government  of  the  United  States,  and  these 
answering  defendants,  and  each  thereof,  deny  that 
the  complainant  has  been  defrauded  by  the  deceitful 
representations  made  by  the  said  persons  seeking  to 
make  entries  of  the  said  lands,  or  that  the  officers 
of  the  United  ^States  concerned  in  the  proceeding 
were  deceived  or  imposed  upon,  and  deny  that  any 
fraudulent,  false  or  deceitful  representations  were 
made  by  these  defendants,  or  either  thereof.     [65] 

14. 
These  answering  defendants,  and  each  thereof, 
deny  each  and  all  of  the  allegations  contained  in  par- 
agraph seventeen  of  complainant's  bill  in  equity, 
and  especially  that  portion  thereof  beginning  with 
the  word  "and,"  the  same  being  the  first  word  in 
said  paragTaph  seventeen,  and  ending  with  the  word 
"United  States,"  the  same  being  the  last  word  in 
said  paragraph  seventeen,  and  these  defendants,  and 
each  thereof,  especially  deny  that  any  unlawful  con- 
spiracy was  ever  made  or  entered  into  among  the 
said  defendants  herein  named,  or  the  said  entrymen, 
or  either  thereof,  or  that  the  officers  of  the  United 
States  were  deceived,  or  the  United  States  de- 
frauded out  of  any  of  its  timber  or  its  lands,  or  that 
there  were  any  misrepresentations  or  impositions  in 
violation  of  law,  or  otherwise,  as  alleged  in  said  par- 
agraph   seventeen    of    complainant's    said   bill    in 

equity,  or  at  all. 

15. 
These  answering  defendants  deny  each  and  every 
allegation  contained  in  paragraph  eighteen  of  com- 
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plaiiiant's  bill  in  equity,  and  especially  that  portion 
thereof  beginning  with  the  word  "and,"  the  same 
being  the  first  word  in  said  paragraph  eighteen,  and 
ending  with  the  word  "held,"  the  same  being  the 
last  word  in  paragraph  eighteen,  and  these  defend- 
ants and  each  thereof  deny  that  there  was  ever  any 
false,  unlawful,  corrupt  or  fraudulent  schemes  or 
practices,  made  or  entered  into  by  these  defendants 
with  the  said  entrymen,  in  the  said  bill  in  equity 
named,  or  either  thereof,  or  that  the  United  States 
was  ever  defrauded  of  any  of  its  timber  lands,  either 
valuable  or  otherwise,  or  that  said  patents  we're  pro- 
cured unlawfully,  or  fraudulently,  or  are  illegal,  or 
are  inyalid  or  voidable  as  against  the  complainant 
or  contrary  to   equity   or  good     [66]     conscience, 
and  these  defendants,  and  each  thereof  deny  that  the 
complainant  has  any  right  or  authority,  or  in  equity 
IS  entitled  to  have  the  said  patents  or  titles  set  aside 
or  vacated,  or  voided,  or  for  naught  held. 

16. 
These  answering  defendants,  and  each  thereof 
deny  that  pursuant  to  said  or  any  unlawful  or  cor- 
rupt combination,  confederacy  or  agreement,  alleged 
and  set  forth  in  said  bill  in  equity,  or  to  effect  the 
object  or  purpose  thereof,  the  said  WiUiam  F  Ket- 
tenbach,  George  H.  Kester,  or  William  Dwyer  did 
mduce  the  said  several  other  persons  named  in  com- 
plamant's  bill  in  equity  in  connection  with  the  de- 
scription of  the  said  several  tracts  of  land,  to  con- 
vey the  same,  in  some  instances  to  George  H.  Kester 
in  some  instances  to  George  H.  Kester  and  William 
F.  Kettenbach,  or  George  H.  Kester  and  W.  F.  Ket- 
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tenbach,  or  that  in  each  or  every  instance  such  con- 
veyances were  executed  for  the  benefit  of  the  said 
defendants,  William  F.  Kettenbach,  George  H.  Kes- 
ter,  or  William  Dwyer,  or  either  or  all  of  them,  or 
other  person  or  persons  unknown  to  the  complain- 
ant, pursuant  to  the  unlawful  or  any  agreement  in 
complainant's   bill   in   equity   alleged,   or   that   by 
means  of  such  conveyances  from  the  said  several 
other  persons  to  whom  the  patents  of  the  United 
States  were  issued,  the  several  titles  purporting  ^o 
be  issued  by  the  United  States,  or  conveyed  to  the 
said  patentees,  are  now  vested  in  certain  of  the  said 
defendants,  William  F.  Kettenbach,  George  H.  Kes- 
ter  or  William  Dwyer,  but  admit  that  title  to  the 
said  tracts  of  land  set  out  and  described  in  com- 
plainant's bill  in  equity  is  vested  either  in  William 
[67]     F.  Kettenbach  or  George  H.  Kester,  and  al- 
lege that  the  same  was  purchased  for  value,  and  the 
purchase  price  paid,  in  due  course  of  business,  with- 
out fraud  or  deception,  or  without  any  corrupt  or 
fraudulent  agreement  on  the  part  of  these  defend- 
ants, or  either  thereof,  and  deny  that  the  defend- 
ant, William  Dwyer,  has,  or  owns,  or  claims,  any 
interest  in  or  to  the  said  tracts  of  land,  or  either 

thereof. 
For  a  further,  separate  and  second  defense,  these 

defendants  allege : 

1. 
That  the  entrymen,  Mary   A.   Loney,    Charles  E. 
Loney,  James  T.  Jolly,  Ef&e  A.  Jolly,  Clinton  E.  Per- 
kins, Frank  J.  Bonney,  Charles  S.  Meyers  and  Jannie 
Meyers,  were  at  the  time  of  the  making  of  their  sev- 
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eral  entries,  set  out  and  pleaded  in  paragraph  twelve 
of  complainant's  bill  in  equity,  citizens  of  the  United 
States  of  America,  and  residents,  citizens,  and  inhab- 
itants of  the  State  of  Idaho,  and  competent  to  make 
their  several  Timber  and  Stone  entries  of  the  tracts 
of  land  involved  herein  and  set  out  and  specifically 
described  in  said  paragraph  twelve  of  complainant's 
bill  in  equity,  on  file  herein. 

2. 
That  the  several  entrjTuen  herein  last  above  re- 
ferred to,  upon  the  various  dates  of  making  their 
said  Timber  and  Stone  entries,  to  wit : 

Charles  E.  Loney,  April  3,  1906;  Marv  A.  Loney 
on  March  23,  1906;  Frank  J.  Bonney  on  June  30, 
1906;  James  T.  Jolly  on  April  3,  1906;  Effie  A.  Jolly 
on  March  23,  1906;  Charles  S.  Meyers  on  September 
30, 1905 ;  Jannie  Meyers  on  March  19, 1906,  and  Clin- 
ton E.     [68]     Perkins  on  April  18,  1906,  made  ap- 
plication and  filed  their  sworn  statements  for  said 
tracts  of  land  described  therein,  in  good  faith,  for 
the  purpose  of  acquiring  the  said  land  strictl'y  in 
accordance  with  the  laws  of  the  United  States,  ^and 
not  in  violation  of  any  part  or  portion  thereof,  either 
directly  or  indirectly,  and  at  the  time  of  making  the 
said  entries  and  filing  their  said  sworn  statem'^nts, 
had  no  contract  or  agreement  with  any  person  what- 
soever wherein  or  whereby  the  title  which  thev  might 
acquire  from  the  Government  of  the  United  States 
would  inure  in  whole  or  in  part  to  the  benefit  of  any 
other  person  except  themselves. 

3. 
That  long  subsequent  to  the  time  the  said  entrymen 
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made  their  final  proof  and  received  their  certificates 
from  the  Receiver  of  the  United  States  Land  Office  at 
Lewiston,  Idaho,  these  defendants,  in  good  faith,  and 
for  a  valuable  consideration,  and  in  due  course  of 
business,  purchased  the  said  tracts  of  land  from  the 
said  various  entrymen,  and  paid  the  purchase  price 
therefor,  and  received  the  entrymen 's  deed  for  the 
said  tracts  of  land,  without  any  notice  that  any  con- 
tract or  agreement  existed  between  the  said  entry- 
men  and  any  person  whatsoever. 

4. 
That  the  purchase  of  the  said  various  tracts  was 
made,  and  the  deeds  thereto  executed,  upon  the  fol- 
lowing dates,  to  wit : 

Charles  E.  Loney,  July  11,  1906;  Mary  A.  Loney, 
February  28,  1907 ;  Frank  J.  Bonney,  December  20, 
1906;  James  T.  Jolly,  July  11,  1906;  Effie  A.  Jolly, 
February  28,  1907;  Charles  S.  Meyers,  March  21, 
1906 ;  Jannie  [69]  Meyers,  July  11, 1906,  and  Clin- 
ton E.  Perkins,  September  4,  1906,  and  that  the  said 
deeds  were  placed  of  record  in  the  office  of  the  County 
Recorder  of  Nez  Perce  County,  Idaho. 

5. 
That  the  defendants,  George  H.  Kester  and  Will- 
iam F.  Kettenbach  made  the  purchase  of  said  tracts 
of  land,  and  each  and  every  part  thereof,  and  the  de- 
fendant, William  Dwyer,  had  and  never  has  had  any 
interest  in  or  to  the  said  tracts  of  land,  or  any  pai-t 
thereof,  and  that  the  said  defendants,  George  H.  Kes^ 
ter  and  William  F.  Kettenbach,  have  never  trans- 
ferred or  conveyed  the  said  tracts  of  land,  or  any  part 
thereof,  to  any  person. 
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THIRD. 

For  a  further,  separate  and  third  defense,  these 
defendants,  and  each  thereof,  allege: 

1. 

That  the  perjury,  subornation  of  perjury  and  con- 
spiracy alleged  and  pleaded  in  complainant's  bill  in 
equity,  are  barred  by  the  provisions  of  section  l043 
and  1044,  Revised  Statutes  of  the  United  States  of 
America. 

2. 

These  defendants  deny  all  unlawful  combination, 
confederacy  or  conspiracy  in  the  said  bill  charged 
without  that  any  other  matter  or  thing  material  or 
necessary  for  these  defendants  to  make  answer  unto, 
and  not  herein  and  hereby  Avell  or  sufficiently  an- 
swered  unto,    confessed   or   avoided,   traversed    or 
denied,  is  true  to  the  knowledge  or  belief  of  these 
defendants,    all    which    matters   and     [70]     things 
these  defendants  are  ready  to  aver,  maintain  and 
prove,  as    this  Honorable  Court  shall    direct,  and 
humbly  pray  to  be  hence  dismissed  with  their  reason- 
able costs  and  charges  in  this  behalf  most  wrongfully 
sustained. 

WILLIA^yi  F.  KETTENBACH, 
GEORGE  H.  KESTER, 
WILLIAM  DWYER, 

Defendants. 
GEO.  W.  TANNAHILL, 

Solicitor  .for    Defendants,    Residing   at    Lewiston, 
Idaho. 
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State  of  Idaho, 

County  of  Nez  Perce,— ss. 

William  F.  Kettenbach,  George  H.  Kester  and 
William  Dwyer,  being  duly  sworn,  depose  and  say: 

That  they  have  read  the  foregoing  answer  sub- 
scribed by  them,  and  know  the  contents  thereof,  and 
that  the  same  is  true  of  their  own  knowledge,  except 
as  to  matters  which  are  therein  stated  to  be  on  their 
information  or  belief,  and  as  to  those  matters  they 

believe  it  to  be  true. 

WILLIAM  F.  KETTENBACH. 

GEORGE  H.  KESTER. 

WILLIAM  DWYER. 

Subscribed  and  sworn  to  before  me  this  31st  day  of 
December,  1909. 

[N.  P.  Seal]       SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed] :  Filed  January  5,  1910.     A.  L.  Rich- 
ardson, Clerk.     [71] 

[Affidavit  of  Service  of  Answer  and  Disclaimer.] 
In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Iclalio,  Northern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 
W^ILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,    WILLIAM    DWYER,    CLAR- 
ENCE  W.   ROBNETT,   and   FRANK   W. 
KETTENBACH, 

Defendants. 
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AFFIDAVIT  OF  SERVICE  OF  ANSWER  AND 
DISCLAIMER  TO  AMENDED  BILL  IN 
EQUITY. 

THE  UNITED  STATES  OF  AxMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H 
KESTER  and  WILLIAM  DWYER, 

Defendants. 
AFFIDAVIT  OF  SERVICE  OF  ANSWER  AND 
DISCLAIMER  TO  BILL  IN  EQUITY. 

State  of  Idaho, 

County  of  Nez  Perce,— ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  deposes  and 
says  that  he  is  an  attorney  at  law  and  is  the  attorney 
of  record  for  the  above-named  defendants  in  the 
above-entitled  cause; 

That  he  resides  in  the  city  of  Lewiston,  Countv  of 
Nez  Perce,  State  of  Idaho ;  that  Peyton  Gordon  is  the 
assistant  to  the  Attorney  General  of  the  United 
States,  and  attorney  of  record  for  the  above-named 
plaintiff  m  each  of  the  said  causes  of  action;  that  the 
said  Peyton  Gordon  resides  in  the  Citv  of  Boise 
County  of  Ada,  State  of  Idaho ; 

That  in  each  of  said  places  there  is  a  United  States 
postoffice  and  between  the  two  said  places  there  is  a 
regular  communication  by  mail;     [72] 

That  on  the  31st  day  of  December,  A.  D  1909  de 
ponent  served  a  true  copy  of  the  Answer  and  Dis- 
c  amier  to  .\mended  Bill  in  Equity  in  the  case  of 
United  States  of  America,  Complainant,  vs.  William 
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F.  Kettenbach,  George  H.  Kester,  William  Dwyer, 
Clarence  W.  Eobnett  and  Frank  W.  Kettenbach  de- 
fendants, and  a  true  copy  of  the  Answer  and  Dis- 
claimer to  Bill  in  Equity  in  the  case  of  United  States 
of  America,  Complainant,  vs.  William  F.  Kettenbach, 
George  H.  Kester,  and  William  Dwyer  on  the  said 
Pe}i:on  Gordon,  the  said  attorney  of  record  of  said 
complainant,  by  depositing  said  copies  of  said  An- 
swers and  Disclaimers  in  the  United  States  post- 
office  at  the  city  of  Lewiston,  County  of  Nez  Perce, 
State  of  Idaho,  properly  enclosed  in  an  envelope  ad- 
dressed to  Peyton  Gordon,  Special  Assistant  to  the 
Attorney  General  at  the  City  of  Boise,  County  of 
Ada,  State  of  Idaho,  his  said  place  of  residence,  and 
prepaying  the  postage  thereupon. 

GEO,  W.  TANNAHILL. 

Subscribed  and  sworn  to  before  me  this  31st  day  of 
December,  A.  D.  1909. 

[N.  P.  Seal]         SAMUEL  O.  TANNAHILL, 
Notary  Public  in  and  for  Nez  Perce  County,  State  of 
Idaho. 

[Endorsed]:  No.  407.     Filed  January  5th,  1910. 
A.  L.  Richardson,  Clerk.     [73] 
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In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 
IN  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 
Replication  to  Answer. 
Replication  of  complainant,  in  the  above-entitled 
cause,   to   the  answer  of   William  K.   Kettenbach, 
George  H.  Kester  and  William  Dwyer,  defendants. ' 
This  replicant,  saving  and  reserving  to  itself  all 
advantage  of  exception  to  the  manifold  insufficiencies, 
errors  and  uncertainties  of  the  answer  of  the  said 
defendants,  William  F.  Kettenbach,  George  H.  Kes- 
ter, and  William  Dwyer,  fur    replication    thereto, 
says:  That  it  will  aver,  maintain  and  prove  its  said 
bill  of  complaint  to  be  true  and  sufficient,  and  that  the 
said  answer  of  the  said  defendants,  William  F.  Ket- 
tenbach, George  H.  Kester  and  William  Dwyer  is 
untrue,  evasive  and  insufficient;  wherefore,  it  prays 
relief  as  in  its  said  bill  set  forth. 

PEYTON  GORDON, 
Special  Ass 't  to  the  Att  'y  General, 
Solicitor  for  Complainant. 
[Endorsed] :    Filed   February   7th,  1910.    A    L 
Richardson,  Clerk.     [74] 
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In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 
IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 
WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

Replication  to  Answer  and  Disclaimer. 

Replication  of  complainant,  in  the  above-entitled 
canse,  to  the  answer  and  disclaimer  of  William 
Dwyer,  defendant. 

This  replicant,  saving  and  reserving  all  advantage 
of  exception  to  the  manifold  insufficiencies  of  said  an- 
swer and  disclaimer  of  the  said  defendant,  William 
Dwyer  for  replication  thereto,  saith :  That  it  will  ever 
aver,  maintain  and  prove  its  said  bill  to  be  true  and 
sufficient  in  law,  and  that  said  answer  and  disclaimer 
is  untrue  and  insufficient ;  wherefore,  replicant  prays 
relief  as  in  said  bill  of  complaint  set  forth. 

PEYTON  GORDON, 
Special  Ass't.  to  the  Att'y  General, 

Solicitor  for  Complainant. 

[Endorsed]:   Filed   February   7th,   1910.    A.   L. 
Richardson,  Clerk.     [75] 
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In  the  Circuit  Court  of  the  United  States,  Ninth 
Judicial  Circuit,  District  of  Idaho,  Northern 
Division. 

IX  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H 
KESTER  and  WILLIAM  DWYER, 

Defendants. 
Notice  of  Motion  [for  Order  to  Amend  Bill]. 

NOTICE  OF  MOTION. 

To  the  Above-named  Defendants  and  to  Your  Attor- 
neys of  Record,  and  to  Each  of  You : 
You   are    hereby   notified   that    the    undersigned 
sohcitor  for  the  complainant  in  the  above-entitled 
cause  will,  on  the  7th  day  of  March,  1910,  at  Boise 
City,  m  the  County  of  Ada,  State  of  Idaho,  at  the 
courtrooms  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Idaho,  in  the  Federal  Building 
at  the  hour  of  10:00  o'clock  A.  M.,  or  as  soon  there- 
after as  the  counsel  can  be  heard,  move  the  Court  for 
an  order  to  amend  the  Original  Bill  of  Complaint  in 
the   above-entitled    cause,  by   interlineation,  as   set 
forth  m  the  motion  attached  to  this  notice,  and  here- 
with served  upon  you. 

On  the  hearing  of  said  motion,  counsel  will  use  this 
notice  of  motion  and  all  the  files  and  records  in  the 
above-entitled  cause,  or  so  much  thereof  as  may  be 
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necessary  for  the  purpose  of  said  motion. 
Dated  this  24  day  of  Feb.,  1910. 

PEYTON  GORDON, 
Special  Ass't  Att'y  Gen., 
Solicitor  for  Complainant.     [26] 


hi  the  Circuit  Court  of  the  United  States,  Ninth 
Judicial  Circuit,  District  of  Idaho,  Northern 
Division. 

IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 
WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

Motion  [for  Order  Permitting  Amendment  of  Bill]. 

MOTION. 

Comes  now  the  United  States  of  America,  com- 
plainant in  the  above-entitled  cause,  by  Peyton  Gor- 
don, Special  Assistant  to  the  Attorney  General,  its 
Solicitor,  and  by  direction  of  George  W.  Wicker- 
sham,  Attorney  General,  moves  the  Court  for  an 
order  permitting  an  amendment  to  the  Original  Bill 
of  Complaint,  by  interlineation,  as  follows,  after  the 
words,  "The  said  complainant  respectfully  repre- 
sents to  this  Court,"  eleven  lines  from  the  bottom  of 
page  1  of  the  said  Bill  of  Complaint,  the  following, 

to  wit : 

1-A.     That  at  the  time  of  filing  this  Bill  of  Com- 
plaint, defendants  William  F.  Kettenbach  and  Will- 
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iam  Dwyer  were,  and  now  are,  citizens  of  the  United 
States,  residing  at  Lewiston,  in  the  County  of  Nez 
Perce,  State  and  District  of  Idaho. 

That  the  defendant  George  H.  Kester  was,  and 
now  ,s,  a  citizen  of  the  United  States,  and  resident  of 
ispirit  Lake,  State  of  Idaho. 

Complainant  further  prays  for  an  order  allowing 
the  amendment  of  the  Original  Bill  of  Complaint  in 
Mlotr"'""*""     ^"^     ''^"^^.V  interlineation,  as 

By  inserting,  on  the  last  page  of  said  Bill  of  Com- 
plaint, between  the  conclusion  of  the  allegations  and 
the  signature  of  George  W.  Wickersham.  the  follow- 
mg  words : 

"May  it  please  your  Honors  to  grant  unto  the  com- 
plainant a  Writ  of  Subpoena,  issued  out  of  and 
under  the  seal  of  this  Honorable  Court,  directed  to 
the  said  defendants,  William  F.  Kettenbach,  George 
H.  Kester  and  William  Dwyer,  commanding  them 
by  a  day  certain,  and  under  a  certain  penalty  therein 
to  be  inserted,  to  be  and  appear  before  this  Honorable 
Court,  and  then  and  there  to  answer  the  premises; 
and  further,  to  stand  to  and  abide  such  order  and 
decree  tEerem  as  shall  be  agreeable  to  equity  and  good 
conscience.  ^  ^ 

And  your  complainant  will  ever  pray." 

PEYTON  GORDON 
Special  Assistant  to  the  Attorney  General, 
Solicitor  for  Complainant. 
[Endorsed] :  Filed  February  24th,  1910     A    L 
Richardson,  Clerk.     [78] 
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State  of  Idaho, 
County  of  Ada, — ss. 

Peyton  Gordon,   being  first   duly  sworn,  on  oath 

says : 

That  he  is  counsel  and  solicitor  for  the  complain- 
ant, the  United  States,  in  that  certain  cause  named 
in  the  foregoing  Notice  and  Motion ;  that  on  the  24 
day  of  February,  1910,  he  served  the  foregoing 
Notice  and  Motion  on  George  W.  Tannahill,  counsel 
and  solicitor  for  defendants  named  therein,  by  hand- 
ing to  and  leaving  Avith  said  George  W.  Tannahill, 
personally,  a  true  copy  of  said  Notice  and  Motion, 
at  Boise,  Ada  County,  Idaho. 

That  the   foregoing  service   includes  counsel  and 
solicitors  for  all  parties  who  have  appeared  in  said 

cause. 

PEYTON  GORDON. 

Subscribed  and  sworn  to  before  me  this  24th  day 

of  Feb.,  1910. 

A.  L.  RICHARDSON, 

Clerk  of  the  United  States  Circuit  Court.     [79] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Ju- 
dicial Circuit  for  the  District  of  Idaho,  North- 
ern Division. 

IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 


4660  The  United  States  of  America 

Affidavit  [in  Support  of  Motion  to  Amend  Bill]. 

AFFIDAVIT. 

State  of  Idaho, 

County  of  Ada,— ss. 

Peyton  Gordon,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  a  Special  Assistant  to  the 
Attorney  General  of  the  United  States  and  is  solid- 
tor  for  the  complainant  in  the  above-entitled  cause 
and  that  he  makes  this  affidavit  for  and  on  behalf 
of  the  complainant,  The  United  States;  that  the  said 
complainant  being  desirous   of  amending  its  bill  of 
complaint  in  the  said  cause  and  having  filed    and 
served  its  notice  and  motion  of  such  amendments  ac- 
cording to  the  rules  of  this  court,  further  saj^s:  That 
said  motion  and  said  proposed  amendments  are  not 
made  for  the  purpose  of  vexation  or  delay,  and  that 
the  matter  contained  in  said  proposed  amendments 
IS  material  and  could  not  with  reasonable  diligence 
have  been  sooner  introduced  into  the  said  bill. 

PEYTON  GORDON. 
Subscribed  and  sworn  to  before  me  this  8th  dav 
of  March,  A.  D.  1910. 

A.  L.  RICHARDSON, 

Clerk  U.  S.  Circuit  Court.     [80] 

[Endorsed]  :  Filed  March  8, 1910.     A.  L.  Richard- 
son, Clerk.     [81] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Ninth  Judicial  Circuit,  District  of  Idaho,  North- 
ern Division. 

EQiUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA. 

vs. 

WM.  F.  KETTENBACH  et  al. 
Order  [Granting  Plaintiff  Leave  to  File  Amendment 
to  Complaint]. 
ORDER. 

On  this  day  this  cause  came  on  to  be  heard  upon 
the  plaintiffs'  motion  for  leave  to  amend  the  com- 
plaint herein,  and  it  appearing  to  the  Court  that  due 
notice  was  given  and  served  upon  counsel  for  defend- 
ants and  no  appearance  having  been  made  or  objec- 
tion filed  on  that  behalf,  upon  motion  of  Peyton  Gor- 
don, Assistant  to  the  Attorney  General,  it  is  ordered 
that  said  plaintiff  be  and  is  hereby  given  leave  to 
file  amendments  to  said  complaint. 

Dated  March  8,  1910.     [82] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  WILLIAM  DWYER, 

Defendants. 
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Amendment  to  Bill  in  Equity. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho: 
Now  comes  the  United  States  of  America,  the  com- 
plainant in  the  above-entitled  cause,  bv  George  W 
Wickersham,  the  Attorney  General  of  the    United 
State  of  America,  by  leave  of  the  Court  in  that  be- 
half first  had  and  obtained,  and  makes  and  files  this 
the  said  complainant's  Amendments  to  its  Bill  of 
Complaint,  in  the  said  cause  as  follows: 

1st.  After  the  words,  "The  said  complainant  re- 
spectfully represents  to  this  Court,"  eleven  lines 
from  the  bottom  of  page  1  of  the  said  Bill  of  Com- 
plaint, insert  the  followiup- 

o  * 

l-A.  That  at  the  time  of  filing  this  Bill  of  Com- 
plaint, defendants  William  F.  Kettenbach  and  Will- 
iam Dwyer  were,  and  now  are,  citizens  of  the  United 
States,  residing  at  Lewiston,  in  the  county  of  Nez 
Perce,  State  and  District  of  Idaho ; 

That  the  defendant  George  H.'  Kester  was,  and 
now  ,s,  a  citizen  of  the  United  States,  and  resident 
ot  Spirit  Lake,  State  of  Idaho.     [83] 

2d.  By  inserting  on  the  last  page  of  said  Bill  of 
Complaint,  between  the  conclusion  of  the  allegations 
and  the  signature  of  George  W.  Wickersham,  the  fol- 
lowing words : 

"May  it  please  your  honors  to  grant  unto  the  com- 
plainant a  Writ  of  Subpoena,  issued  out  of  and  un- 
der the  seal  of  this  Honorable  Court,  directed  to  the 
said  defendants,  William  F.  Kettenbach,  George  H 
Kester  and  William  Dwyer,  commanding  them  by  a 
day  certain,  and  under  a  certain  penalty  therein  to 
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be  inserted,  to  be  and  appear  before  this  Honorable 
Court,  and  then  and  there  to  answer  the  premises; 
and  further,  to  stand  to  and  abide  such  order  and 
decree  therein  as  shall  be  agreeable  to  equity  and 
good  conscience. 

And  your  complainant  will  ever  pray." 

GEORGE  W.  WICKEESHAM, 
Attorney  General  of  the  United  States, 
PEYTON  GOEDON, 
Special  Assistant  to  the  Attorney  General, 

Solicitors  for  Complainant. 

[Endorsed] :  Filed  March  8th,  1910.     A.  L.  Eich- 
ardson,  Clerk.     [84] 

In  the  Circuit  Court  of  the'United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  407. 

THE  UNITED  STATES  OF  AMEEICA, 

Complainant, 

vs. 
WM.  F.  KETTENBACH,  GEOEGE  H.  KESTEE, 
WILLIAM  DWYEE, 

Defendants. 

Praecipe  for  Subpoena  Ad  Respondendum. 
PEAECIPE. 

A.  L.  Eichardson,  Clerk  of  the  Circuit  Court  of  the 
United  States. 
Sir :  You  will  please  issue  subpoenas  ad  respond- 
endum in  the  above-entitled  cause,  together  with  cer- 
tified copies  of  amendments  to  bill  of  complaint  filed 
herein,  by  leave  of  the  Court,  upon  Wm.  F.  Ketten- 
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bach,  George  H.  Kester,  William  Dwyer. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 
Solicitor  for  Complainant. 
[Endorsed]  :  Filed  March  8,  1910.     A.  L  Richard 
son,  Clerk.     [85] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

'"'"'^''kf^t^p  K^'^TENBACH,    GEORGE    H. 
KESTER,  and  WILLIAM  DWYER, 

Defendants. 
Application  [for  Permission]  to  File  Fourth 
Defense  and  Plea  in  Bar 
APPLICATION  TO  FILE  FOURTH  DEFENSE 
AND  PLEA  IN  BAR. 
Comes  now  the  defendants  herein  and  apply  to  the 
abov.  entitled  Couj,    for   pennission    to   ll    their 
fourth  defense  and  plea  in  bar  herewith  presented 
tor  filing  upon  the  ground  and  for  the  following  rea- 
sons:  ° 

1. 

That  the  said  fourth  defense  and  plea  in  bar  is 
material,  relevant,  and  competent,  and  is  a  proper 
defense  to  be  intei^posed  to  the  complainant's  Bill  in 
Equity  on  file  herein. 
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2. 

That  the  issues  raised  by  the  said  fourth  defense 
and  plea  in  bar  cannot  be  tried  or  determined  unless 
the  same  are  affirmatively  pleaded. 

This  application  is  made  and  based  upon  the  com- 
plainant's bill  in  equity  on  file  herein  and  fourth 
defense  and  plea  in  bar  herewith  presented  for  filing 
and  all  the  files  and   records   in   the   above-entitled 

cause. 

GEO.  W.  TANNAHILL, 

Solicitor    for    Defendants,    Residing    at    Lewiston, 

Idaho. 

State  of  Idaho, 

County  of  Nez  Perce,— ss. 

Geo.  W.  Tannahill,  being  duly  sworn,  upon  oath 
says  that  he  is  the  solicitor  for  the  defendants  above 
named,  that  the  foregoing  application  is  made  in 
good  faith  and  not  for  purpose  of  delay,  and  is  as 
affiant  verilv  believes  well  founded  in  point  of  law. 
GEO.  W.  TANNAHILL.     [86] 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  Mav,  A.D.  1910. 

[N.  P.  Seal]  GEO.  E.  ERB, 

Notary  Public  in  and  for  Nez  Perce  County,  State 
of  Idaho. 

[Endorsed]  :  Filed  May  9,  1910.     A.  L.   Richard- 
son, Clerk.     [87] 
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In  the  Circuit  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Northern  Division. 
IN  EQUITY— No.  407. 
UNITED  STATES  OF  AMERICA, 

Complainant, 


vs. 


H. 


WILLIAM    F.    KETTENBACH,    GEORGE 
KBSTER  and  WILLIAM  DWYER, 

Defendants.  | 

Order  [Allowing  Piling  of  Fourth  Defense  and  Plea 
in  Bar,  and  Overruling  Plea]. 

ORDER.  J 

Now  came  the  defendants  herein  and  by  leave  of 
the  Court  are  allowed  to  file  their  fourth  defense  and 
plea  m  bar.     Thereupon,  by  agreement  of  the  soliei-    ' 
tors  for  complainant  and  defendants,  said  plea  was 
set  down  for  argument  forthwith  upon  its  sufficiency 
in  law  to  constitute  a  bar  to  the  part  of  the  bill  to 
which  ,t  is  addressed,  and  upon  hearing  upon  the 
sufficiency  of  said  plea  it  appearing  to  the  Court  that 
the  plea  is  insufficient  in  law,  it  is  ordered  that  the     i 
same  be,  and  hereby  is,  overruled.  i 

Dated  May  11,  1910.     [88]  ' 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  WILLIAM  DWYER, 

Defendants. 

Fourth  Defense  and  Plea  in  Bar. 

To  the  Honorable  the  Judges  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Idaho : 

Come  now  the  defendants  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  by  leave  of 
Court  first  had  and  obtained,  and  file  this  their  fur- 
ther, separate  and  fourth  defense  and  plea  in  bar  to 
complainant's  bill  in  equity  on  file  herein,  and  re- 
spectfully represent  to  this  Court  as  follows: 

1. 

That  each  and  all  of  the  conveyances  made  by  the 
various  entrymen  to  the  defendants  herein  have  been 
conveyed  by  warranty  deeds  or  by  instruments  in 
writing,  by  which  their  title  to  the  said  tracts  of  land 
was  warranted,  and  the  defendants  conveying  the 
same  to  the  various  transferees  are  liable  on  their 
warranties  in  case  the  title  fails,  and  by  reason 
thereof,  in  addition  to  their  equity  of  redemption  in 
the  lands  held  by  Idaho  Trust  Company,  the  defend- 
ants herein  have  an  interest  in  all  of  the  land  in  con- 
troversy which  has  been  conveyed  by  them  by  reason 
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of  their  warranty  contained  in  the  deeds,  and  con- 
veyances made,  executed  [89]  and  placed  of  rec- 
ord, and  delivered  to  the  various  purchasers. 

2. 
That   heretofore,  on  the  13th  day  of  Julv,  A.  D 
1905,  in  the  United  States  District  Court  within  and 
for  the  Central  Division,  District  of  Idaho,   in  the 
case  of  The  United  States  of  America  vs.  Jackson 
O'Keefe,  William  Dwyer,    George   H.    Kester   and 
Wilham  F.  Kettenbach,  a  Grand  Jury,  then  in  ses- 
sion, returned  an  indictment  against  these  defend- 
ants, William  F.  Kettenbach,  George  H.  Kester  and 
William  Dwyer,  charging  conspiracy  to  defraud  the 
United  States  in  violation  of  Section  5440,  R.  S.  U. 
S.,  in  which  indictment,  and  in  Count  One  thereof^ 
the  charges  against   these   defendants   are   in   sub- 
stance, as  follows : 

"That  heretofore,  to  wit,  on  the  25th  day   of 
April,   1904,   at   the   place   aforesaid,   Jackson 
O'Keefe,  William  Dwyer,  George  H.  Kester  and 
William  F.  Kettenbach,  and  other  persons  to  the 
Grand  Jurors  unknown,  did  falsely,  unlawfully 
and  wickedly  conspire,  combine,  confederate  and 
agree  together  among  themselves  to  defraud  the 
United  States  of  the  title  and  possession  of  large 
tracts  of  land  situated  in  the   County  of   Sho- 
shone, and  State  and  District  of  Idaho,  and  of 
great  value,  of  which  the  following  described 
land  is  a  part,  viz. :  AU  that  tract  or  parcel  of 
land  described  as  follows,  to  wit:  Lots  One  and 
Two  and  the  East  Half  of  the  Northwest  Quar- 
ter of  Section  Thirty,   Township   Thirty-eight, 
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North  of  Range  Six,  East  of  Boise  Meridian,  in 
the  County  of  Shoshone,  and  State  and  District 
of  Idaho,  by  means  of  false,  fraudulent,  untrue 
and  illegal  entries  of  said  lands  under  the  laws 
of  the  United  States,  the  said  lands  being  then 
and  there  public  lands  of  the  United  States  open 
to  entry  and  sale  under  said  laws  of  the  United 
States  at  the  local  land  office  of  the  United  States 
at  said  City  of  Lewiston  in  said  State  and  Dis- 
trict of  Idaho.     That  according  to  and  in  pursu- 
ance of  said  conspiracy,  combination,  confedera- 
tion and  agreement  among  themselves  had  as 
aforesaid,  and  to  effect  the  object  of  said  conspir- 
acy, the  said  Jackson  O'Keefe,  William  Dwyer, 
George  H.  Kester  and  William  F.   Kettenbach 
did  on  said  25th  day  of  April,  1904,  at  the  City 
of  Lewiston  in  the  County  of  Nez  Perce,  in  the 
State  and  District  of  Idaho,  and  within  the  jur- 
isdiction   of    this    court,     [90]     fraudulently, 
unlawfully  and  corruptly  persuade  and  induce 
one  Charles  W.  Taylor  of  said  District  then  and 
there  being,  to  take  his  corporal  oath  and  be  then 
and  there  sworn  before  one  J.  B.  West,  who  was 
then  and  there  the  duly  appointed,  qualified  and 
acting  Register  of  the  United  States  Land  Office 
at  said  City  of  Lewiston,  in  said  Lewiston  Land 
District,  and  who  was  then  and  there  an  officer 
and  person  having  due  and  competent  authority 
to  administer  said  oath  and  who  did  then  and 
there  administer  said  oath  to  the  said  Charles 
W.  Taylor.     That  a  certain  written  affidavit  and 
statement  by  him,  the  said  Charles  W.  Taylor, 
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then  and  there  made,  sworn  to  and  subscribed, 
was  true,  which  said  written  affidavit  and  state- 
ment then  and  there  subscribed  and  sworn  to  by 
him,  the  said  Charles  W.  Taylor,  at  the  request 
and  by  the  procurement  of  them,  the  said  Jack- 
son O'Keefe,  William  Dw^^er,  George  H.  Kester 
and  William  F.  Kettenbach,  as  aforesaid,  was 
then  and  there  in  a  case  in  which  a  law  of  the 
United  States  authorized  an  oath  to  be  adminis- 
tered and  that  said  written  affidavit  and  state- 
ment was  then  and  there  required  of  him,   the 
said  Charles  W.  Taylor,  by  law,  and  the  rules 
and  regulations  of  the  Interior  Department  and 
the  General  Land  Office  of  the   United   States, 
which  said  written  affidavit  and  statement  was 
then  and  there  that  certain  written  application 
to  the  Register  of  the  United  States  Land  Office, 
at  said  City  of  Lewiston,  duly  made  and  filed  by 
him,  the  said  Charles  W.  Taylor,  in  the  United 
States  Land  Office  at  said  City  of  Lewiston,  on 
the  25th  day  of  April,  1904,  whereby  he,  the  said 
Charles  W.  Taylor,  duly  applied  to  the  said  Reg- 
ister of  the  said  United  States  Land   Office   at 
said  City  of  Lewiston,   to   enter  and  purchase 
under  that  certain  Act  of   Congress    approved 
June  3,  1878,  entitled,  'An  Act  for  the  sale   of 
timber  lands  in  the  States  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory, 'amended 
by    that     certain   Act    of    Congress   approved 
August  4,  1893,  entitled:  'An  Act  to  authorize 
the  entry  of  lands  chiefly  valuable  for  building 
stone  under  the  placer  mining  laws,'   the   land 
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hereinbefore  described,  to  wit:    Lots   One   and 
Two  and  the  East  Half  of  the  Northwest  Quar- 
ter of   Section   Thirty,   Township   Thirty-eight 
North  of  Eange  Six,  East  of  Boise  Meridian, 
situate  within  the  District  of  lands  subject  to 
entry  and  sale  under  the  public  land  laws  of  the 
United  States,  at  the  said  United  States  Land 
Office  at  Lewiston,  Idaho,  and  which  written  affi- 
davit and  statement  sworn  to  as  aforesaid,  he, 
the  said  Charles  W.  Taylor,  and  the  said  Jack- 
son O'Keefe,  William  Dwyer,  George  H.  Kester 
and  William  F.  Kettenbach,  and  each  of  them, 
did  then  and  there  know  to  be  false,  fraudulent 
and  untrue.     *     *     *     " 
Which  indictment  was  and  is  numbered  605,   and 
which  indictment  was  then   and  there   on   the   said 
13th  day  of  July,  1905,     [91]     duly   and  regularly 
filed  in  the  above-entitled  court  and  now  remains  of 
record  therein,  and  which  indictment  contains  Count 
One,  involving  the  entry  of  Charles  W.  Taylor  and 
the  land  hereinbefore   described,   and   Count   Two 
thereof  contains  the  same  allegations  as  appear  in 
Count  One  and  hereinbefore  pleaded,  involving  the 
entry  of  Edgar  H.  Dammarell,  embracing  the  north- 
west quarter  of  section   19,   township   38,   north   of 
range  6  E.,  B.  M.     Count  Three  thereof  contains  the 
same  allegations  as  appear  in  Count  One  and  involves 
the  entry  of  Edgar  J.  Taylor,  embracing  lots  3  and  4, 
and  the  east  half  of  the  southwest  quarter  of  section 
18,  township  38,  north  of  range   6   E.,   B.   M.     The 
Fourth  Count  thereof  involves  the  entry  of  Joseph 
H.  Prentice,  and  embraces  lots  2  and  3  and  the  east 
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half  of  the  northwest  quarter  of  section  18,  township 
38,  north  of  range  6  E.,  B.  M.,  and  which  count  con- 
tains the  same  allegations  as  are  contained  in  Count 
One  hereof. 

3. 
IXDICTMEXT  NO.  607. 
That  heretofore,   on  the  13th  day  of  July,  A.  D. 
1905,  in  the  District   Court  of  the' United   States, 
within  and  for  the  Central  Division  of  the  District 
of  Idaho,  a  Grand  Jury  duly  sworn  and  empaneled, 
returaed  an  indictment  against  the  defendants,  Will- 
iam Dwyer,  George  H.  Kester  and  William  F.  Ket^ 
tenbach,  charging  the  said  defendants  with  conspir- 
acy to  defraud  the  United  States  in  violation  of  sec- 
tion 5440,  R.  S.  U.  S.  consisting  of  Counts  One,  Two 
and  Three,  which  said  indictment  is  No.  607,  returned 
by  the  Grand  Jury  and  filed   by   the   Clerk   of   the 
above-entitled'  court  on  the  said  13th  day   of   July, 
[92]     1905,  and  now  appears  on  file  therein,  and 
which  indictment  is  here  referred  to  and  made  a  part 
hereof  as  fully  as  if  here  set  out. 

That  in  Count  One  of  said  indictment  there  ap- 
pears substantially  the  same  allegations  as  to  con- 
spiracy, fraud,  perjury  and  subornation  of  perjury 
as  appears  in  the  first  count  of  Indictment  No.  605, 
hereinbefore  pleaded,  set  out  and  referred  to,  with 
the  exception  that  the  name  of  the  entryman  is'sow- 
land  A.  Lambdin,  and  the  land  involved  is  described 
as  southwest  quarter  of  section  29,  township  42  north 
of  range  1,  west  of  Boise  meridian,  with  other  land. 

That  in  Coimt  Two  of  said  Indictment  No.  607. 
there  appears  substantially  the  same  allegation  as  in 
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Count  One  of  Indictment  No.  605,  except  that  the 
name  of  the  entryman  is  Fred  W.  Shaeffer,  and  the 
land  is  described  as  the  east  half  of  the  northwest 
quarter  and  the  southwest  quarter  of  the  northeast 
quarter  and  the  northw^est  quarter  of  the  southeast 
quarter  of  section  twenty-seven,  township  40  north 
of  range  1,  west  of  the  Boise  meridian,  with  other 
land. 

That  in  Count  Three  of  said  Indictment  No.  607 
there  appears  substantially  the  same  allegation  as  in 
Count  One  of  Indictment  No.  605,  except  that  the 
name  of  the  entrjTuan  is  given  as  Ivan  R.  Cornell, 
and  the  land  involved  is  described  as  lots  6  and  7  and 
the  east  half  of  the  southwest  quarter  of  section 
twenty-seven,  tow^nship  40,  north  of  range  1  west  of 
Boise  meridian,  wdth  other  lands. 

4. 
INDICTMENT  NO.  615. 

That  in  the  District  Court  of  the  United  States, 
within  and  for  the  Northern  Division,  District  of 
Idaho,  on  the  6th  day  of  November,  1905,  a  Grand 
Jury,  duly  sworn  and  [93]  empaneled,  returned 
an  indictment  against  the  defendants,  William  F. 
Kettenbach,  George  H.  Kester  and  William  Dwyer, 
charging  these  defendants  with  conspiracy  to  de- 
fraud the  United  States  in  violation  of  Section  5440, 
E.  S.  U.  S.,  which  indictment  is  nmnbered  615,  re- 
turned by  the  Grand  Jury  and  filed  by  the  Clerk  of 
the  above-entitled  court  November  6,  1905,  and  now 
remains  on  file  therein,  which  said  indictment  is  here 
referred  to  and  made  a  part  hereof  as  fully  as  if  here 
set  out. 
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That  said  indictment  contains  five  counts,  the  first 
thereof  involving  the  entry  of  Edward  M.  Lewis,  and 
in  which  count  substantially  the  same  allegations  are 
made  as  in  Count  One  of  Indictment  No.  605,  with 
the  exception  that  the  name  of  the  entryman  is  differ- 
ent and  the  land  involved  is  described  as  the  north 
half  of  the  northeast  quarter  and  the  southwest  quar- 
ter of  the  northeast  quarter  of  section  19,  township 
39  north  of  range  5  east  of  Boise  meridian,  with  other 
land. 

That  in  Count  Two  of  said  Indictment  appears 
substantially  the  sam-e  allegation  as  appears  in  Count 
One  of  Indictment  No.  605,  hereinbefore  pleaded, 
except  that  the  name  of  the  entryman  is  given  as 
Hiram  F.  Lewis,  and  the  land  involved  is  described 
as  the  northwest  quarter  of  section  20,  township  38, 
north  of  range  5  east  of  Boise  meridian,  with  other 
land. 

That  in  Count  Three  thereof  substantially  the 
same  allegations  are  made  as  appear  in  Count  One 
of  Indictment  No.  605,  except  that  the  name  of  the 
entryman  is  given  as  Charles  Carey,  and  the  land 
involved  wdth  other  land,  is  described  as  north  half 
of  northeast  quarter,  and  the  north  half  of  the  north- 
west quarter  of  section  15,  township  38  north  of 
range  6  east  of  Boise  meridian.     [94] 

That  in  Count  Four  thereof  substantially  the  same 
allegations  appear  as  in  Count  One  of  Indictment 
No.  605,  except  that  the  name  of  the  entryman  is 
given  as  Guy  L.  Wilson,  and  the  land,  with  other 
lands,  is  described  as  lots  3  and  4,  and  the  northeast 
quarter  of  the  southwest  quarter,  and  the  northwest 
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quarter  of  the  southeast  quarter  of  section  19,  town- 
ship 39  north  of  range  Five  east  of  Boise  meridian. 

That  in  Count  Five  of  said  indictment  appear  sub- 
stantially the  same  allegations  as  in  Count  One  of 
Indictment  No.  605,  with  the  exception  that  the  name 
of  the  entryman  is  given  as  Frances  A.  Justice,  and 
the  land,  with  other  land,  is  described  as  lots  3  and 
4,  and  the  east  half  of  the  southwest  quarter  of  sec- 
tion 19,  township  38  north  of  range  6  east  of  Boise 
meridian. 

5. 
INDICTMENT  NO.  617. 
That  heretofore,   in   the   United   States  District 
Court  for  the  Northern  Division,  District  of  Idaho, 
on  the   6th   day  of  November,  1905,  a  Grand  Jury, 
duly  and  regularly  empaneled  and  sworn,  returned 
an  indictment   against  the   defendant  William  F. 
Kettenbach,  with  William  B.  Benton  and  Clarence 
W.  Robnett,  charging  the  defendants  with  the  crime 
of  conspiracy  to  defraud  the  United  States  in  viola- 
tion of  section  5440,  R.  S.  U.  S.,  which  indictment  is 
numbered  617,  returned  by  the  Grand  Jury  and  filed 
by  the  Clerk  of  the  above-entitled  court  on  November 
6th,  1905,  and  now  appears  of  record  therein,  which 
indictment  is  here  referred  to  and  made  a  part  hereof 
as  fully  as  if  here  set  out. 

That  in  said  indictment  appear  Counts  One,  Two 
and  Three,  and  in  each  of  said  counts  there  appears 
substantially  [95]  the  same  allegation  as  appears 
in  Count  One  of  Indictment  No.  605,  except  that  the 
name  of  the  entr^Tnan  in  Count  One  of  said  Indict- 
ment is  given  as  John  H.  Long,  and  the  land  is  de- 
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scribed  as  lot  2,  southwest  quarter  of  the  northeast 
quarter,  and  the  south  half  of  the  northwest  quarter 
of  section  24,  township  39  north  of  range  3  east  of 
Boise  meridian,  and  in  Count  Two,  the  name  of  the 
entryman  is  given  as  Francis  :\r.  Long  and  the  land 
is  described  as  the  north  half  of  the  southwest  quar- 
ter and  north  half  of  the  southeast  quarter  of  section 
43,  township  29  north  of  range  3  east  of  Boise  meri- 
dian ;  and  in  Count  Three  the  name  of  the  entrjinan 
is  given  as  Benjamin  F.  Long  and  the  land  is  de- 
scribed as  the  south  half  of  the  northw^est  quarter 
and  the  south  half  of  the  northeast  quai-ter  of  section 
13,  township  39  north  of  range  3  E.,  B.  M.,  together 
with  other  lands. 

6. 
INDICTMENT  NO.  618. 
That  in  the  District  Court  of  the  United  States 
within  and  for  the  District  of  Idaho,  Northern  Divi- 
sion, on  the  6th  day  of  November,  1905,  a  Grand 
Jury,  duly  and  regularly  empaneled  and  sworn,  re- 
turned an  indictment  against  two  of  the  defendants 
herein,  to  wit:  George  H.  Kester  and  William  F. 
Kettenbach,  together  with  Fred  Emery  and  C.  W. 
Colby,  charging  the  said  defendants  with  conspiracy 
to  defraud  the  United  States  in  violation  of  section 
5440,  E.  S.  U.  S.,  which  said  indictment  is  No.  618, 
returned  by  the  Grand  Jury,  and  filed  by  the  Clerk 
of  the  above-entitled  court  on  November  6th,  1905, 
and  now^  appears  on  file  therein,  which  indictment  is 
ihere  referred  to  and  made  a  part  hereof,  as  fully  as 
if  here  set     [96]     out. 

That  said  indictment  contains    Counts    One    and 
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Two,  and  in  each  of  said  counts  appear  substantially 
the  same  allegations  as  appear  in  Count  One  of  In- 
dictment No.  605,  except  that  the  name  of  the  entry- 
man  in   Count   One  thereof  is  given  as  James  C. 
Evans,  and  the  land  is  described  as  the  south  half  of 
the  northwest  quarter  and  the  west  half  of  the  south- 
west  quarter   of   section   25,  to^ATiship  39  north  of 
range  3  east  of  Boise  meridian,  with  other  lands,  and 
in  Count  Two  thereof  the  name  of  the  entrjTiian  is 
designated  as  Charles  Dent  and  the  land  is  described 
as  the  north  half  of  the  northeast  quarter,   and  the 
north  half  of  the  northwest  quarter  of  section  14,  in 
township  39  north  of  range  3  east  of  Boise  meridian, 
with  other  lands. 

7. 
INDICTMENT  NO.  635. 
That  in  the  United  States  District  Court  for  the 
Central  Division,  District  of  Idaho,  on  the  22d  day 
of  March,  1907,  a  Grand  Jury  duly  and  regularly 
empaneled  and  sworn,  returned  an  indictment 
against  the  defendants  herein,  together  with  Isham 
N.  Smith,  John  B.  West  and  Clarence  W.  Robnett, 
charging  the  defendants  with  conspiracy  to  defraud 
the  United  States  in  violation  of  section  5440,  R.  S. 
U.  S.,  which  said  indictment  was  returned  by  the 
Grand  Jury  and  filed  by  the  Clerk  of  the  above- 
entitled  court  March  22d,  1907,  and  which  indictment 
is  numbered  635,  now  appears  of  record  in  the  above- 
entitled  court,  and  is  made  a  part  hereof  as  fully  as 
if  here  set  out. 

That  in  said  indictment  appear  substantially  the 
same  aUegations  as  appear  in  Indictment  No.  605, 
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with  the  exception  of  the  name  of  the  entrymen  and 

the     [97]     description   of  the  land.     The  name  of 

the  entryman  given  in  Count  One  thereof  is  Edward 

M.  Lewis,  and  the  land  is  described  as  the  north  half 

of  the  northeast  quarter  and  the  southwest  quarter 

of  the  northeast  quarter  of  section  29,  township  39 

north  of  range  5  east  of  Boise  meridian,  and  in  Count 

Two  thereof  the  name  of  the  entr^^nan  is  given  as 

Hiram  F.  Lewis  and  the  land  is   described   as   the 

northwest  quarter  of  section  20,  township  38  north  of 

range  5   east  of  Boise  meridian.     In  Count  Three 

thereof  the  name  of  the  entrj^nan  is  given  as  Charles 

Carey,  and  the  land  is  described  as  the  north  half 

of  the  northeast  quarter  and  the  north  half  of  the 

northwest  quarter  of  section  15,  township  38  north  of 

range  6  east  of  Boise  meridian,  and  in  Count  Four 

thereof,  the  name  of  the  entryman  is  designated  as 

Ouy  L.  Wilson,  and  the  land  is  described  as  lots  3  and 

4  and  the  northeast  quarter  of  the  southwest  quarter 

and  the  northwest  quarter  of  the  southeast  quarter 

of  section  19,  township  39  north  of  range  5  east  of 

Boise  meridian ;  and  in  Count  Five  thereof  the  name 

of  the  entryman  is  given  as  Frances  A.  Justice  and 

the  land  is  described  as  lots  3  and  4,  and  the  east  half 

of  the  southwest  quarter  of  section  19,  township  38 

north  of  range  six  east  of  Boise  meridian,  with  other 

lands. 

8. 

INDICTMENT  NO.  637. 

That  heretofore   in   the   United   States    District 

Court  within  and  for  the  Central  Division,  District 

of  Idaho,  a  Grand  Jury  in  the  above-entitled  court. 
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duly  and  regularly  empaneled  and  sworn,  returned 
an  indictment  against  the  defendants,  George  H. 
Kester,  William  F.  Kettenbach  and  William  Dwyer, 
together  with  Isham  N.  [98]  Smith,  John  B. 
West,  Clarence  W.  Eobnett,  John  Doe  and  Eichard 
Eoe,  whose  true  names  are  to  the  Grand  Jurors  un- 
known, and  divers  other  persons  whose  true  names 
are  to  the  Grand  Jurors  unkno^^^,  which  said  indict- 
•ment  was  returned  by  the  Grand  Jury  and  filed  by 
the  Clerk  of  said  Court  on  April  12,  1907,  now  ap- 
pears of  record  therein,  and  is  made  a  part  hereof  as 
fully  as  if  here  set  out,  which  said  indictment  is  in 
one  count,  and  involves  the  entries  of  Edward  M. 
Lewis,  Hiram  F.  Lewis,  Charles  Carey,  Guy  L.  Wil- 
son, Frances  A.  Justice,  Charles  W.  Taylor,  Edgar 
J.  Taylor  and  divers  other  persons  whose  names  are 
alleged  to  be  to  the  Grand  Jurors  unknown,  and  in 
which  appears  substantially  the  same  allegation  as 
appears  in  Count  One  of  Indictment  No.  605,  and 
which  said  indictment  herein  referred  to  is  No.  637, 
and  embraces  the  land  hereinbefore  in  said  indict- 
ments described. 

9. 
That  to  each  and  all  of  the  indictments  herein  re- 
ferred to,  the  defendants  entered  their  pleas  of  "Not 
■Guilty,"  issues  of  fact  were  joined  thereon,  and 
thereafter  in  the  United  States  District  Court  for 
the  Northern  Division,  District  of  Idaho,  at  Moscow, 
in  the  County  of  Latah,  in  said  District,  on  the  17th 
day  of  May,  A.  D.  1907,  the  defendants  herein,  Will- 
iam F.  Kettenbach,  George  H.  Kester  and  William 
Dwyer  were  tried  on  said  indictment  No.  615,  re- 
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turned  and  filed  November  6,  1905,  charging  the 
defendants  with  the  crime  of  conspiracy  to  defraud 
the  United  States-  in  violation  of  Section  5440,  R.  S. 
U.  S.,  in  which  indictment  the  same  issues  were  in- 
volved as  are  involved  in  the  above-entitled  cause, 
and  in  which  trial  there  was  used  the  evidence  of 
[99]  Rowland  A.  Lambdin,  Fred  W.  Shaeffer,  Ivan 
R.  Cornell  and  many  of  the  other  entrymen  whose 
claims  are  involved  in  the  above-entitled  cause,  and 
in  which  an  effort  is  made  to  have  the  patents  set 
aside. 

10. 
That  after  a  trial  before  the  jury  in  said  court  and 
in  said  cause,  the  jury  returned  a  verdict  of  "Not 
Guilty"  upon  Counts  One,  Two  and  Five  of  indict- 
ment No.  615,  which  verdict  is  hereto  attached, 
marked  Exhibit  "A,"  and  made  a  part  hereof  as 
fully  as  if  here  set  out,  and  which  was  filed  June  17, 
1907,  and  now  appears  of  record  and  on  file  in  the 
above-entitled  court. 

11. 
That  thereafter,  on  the  31st  day  of  January,  1910, 
the  plaintiff.  The  United  States  of  America,  by  and 
through  its  proper  officers,  in  the  causes  of  The  United 
States  of  America,  plaintiff,  v.  William  F.  Ketten- 
bach,  George  H.  Kester  and  William  Dwyer,  Indict- 
ment No.  615;  and  The  United  States  of  America  v. 
William  Dw}^er,  George  H.  Kester  and  William  F. 
•Kettenbach,  Indictment  No.  607;   and   The   United 
^States  of  America   v.    William  Dwyer,  George  H. 
<Kester,     William    F.    Kettenbach     and     Jackson 
O'Keefe,  No.  605,  moved  for  a  consolidation  of  said 
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indictments,  which  motion  is  now  on  file  in  said  Dis- 
trict Court,  within  and   for   the    Central   Division, 
District  of  Idaho,  copy  of  which  is  attached  hereto, 
marked  Exhibit  "B,"  and  made  a   part  hereof  as 
fully  as  if  here  set  out ;  and  thereafter,  on  the  15th 
day  of  February,  1910,  the  said  court  made  an  order 
consolidated  said  Indictments  No.  615,  No.  607  and 
No.  605;  and  thereafter   the   defendants  moved  to 
<?onsolidate  \\ith  Indictments  No.  615,  No.  607  and 
No.  605,  indictments  numbered  617,  618,  635  and 
[100]     637,  herein  referred  to,  in  so    far   as   they 
related  to  the  defendants  William  F.  Kettenhach, 
George  H.  Kester  and  William  Dwyer,  and  that  a 
vseverance  be  granted  as  to  the  remaining  defendants 
in  the  several  indictments;  after  which  the  United 
States  dismissed  Indictments  Numbered  617  and  618 
as   to   defendants   Kettenhach  and  Kester,  and  the 
Court  made  its  order  consolidating  Indictments  No. 
635  and  No.  637  ^^ith  Indictments  No.  615,  No.  607 

and  No.  605. 

12. 
That  after  the  Government  had  closed  its  case  in 
the  said  trial  before  a  jurv%  the  defendants  moved 
the  Court  to  require  the  Government  to  elect  upon 
which  indictments  it  would  rely  for  a  conviction,  and 
the  Government  elected  to  rely  upon  Indictments 
numbered  615,  607  and  605,  as  consolidated,  and 
thereafter  the  defendants  introduced  their  evidence 
in  their  defense  before  said  jury,  in  said  court,  and 
after  argument  of  respective  counsel  and  instructions 
of  the  Court,  the  jury  retired  to  consider  their  ver- 
dict of  "Not  Guilty"  as  charged  in  the  several  indict- 
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ments  in  the  above-entitled  causes,  exclusive  of 
Counts  One,  Two  and  Five  in  case  No.  615,  which 
Counts  One,  Two  and  Five  were  not  submitted  to  the 
jury  for  their  consideration  for  the  reason  that  a 
verdict  had  theretofore  been  returned  in  favor  of  the 
defendants  finding  them  not  guilty  upon  said  counts, 
which  verdict  was  duly  and  regularly  filed  by  the 
Clerk  of  said  Court  on  February  26,  1910,  now  on 
file  herein,  and  a  true  copy  of  which  is  attached  here- 
to, marked  Exhibit  "C"  and  made  a  part  hereof  as 
fully  as  if  here  set  out.     [101] 

13. 
That  in  said  several  indictments  the  same  issues 
are  involved  as  are  involved  in  the  above-entitled 
cause,  to  wit:  The  charge  of  conspiracy  to  defraud 
the  United  States  in  violation  of  section  5440,  R.  S. 
U.  S.,  and  to  acquire  large  tracts  of  public  lands  in 
violation  of   the   Timber   and    Stone    Laws  of  the 
United  States,  by  perjury,  subornation  of  perjury 
and  by  procuring  entrymen  to  file  upon  the  land  in 
violation  of  law,  and  it  will  be  necessary  to  use  the 
same  evidence  in  support  of  the  issues  in  the  above- 
entitled  cause  as  was  used  in  the  several  criminal  ac- 
tions in  support  of  the   indictments  on  file  herein; 
and  to  try  the  defendants  upon  the  complainant's  bill 
in  equity  in  the  above-entitled  cause  is,  in  effect,  to 
try  the  defendants  twice  for  the  same  offense,  which 
is  prohibited   by  the    Constitution    of    the    United 
States. 

14. 

That  the  Government   has   heretofore   elected   to 
prosecute  the  defendants  criminally  for  the  same  and 
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identical  charges  pleaded  and  alleged  in  the  above- 
entitled  cause,  and  having  elected  to  rely  upon  a 
criminal  prosecution  for  the  punishment  of  the  de- 
fendants, the  complainant  should  not  be  heard  or 
permitted  to  prosecute  a  civil  action  at  this  time  for 
the  purpose  of  depriving  tlie  defendants  of  their 
property,  and  for  the  purpose  of  trying  and  punish- 
ing the  defendants  twice  for  the  same  offense. 

15. 
That  the  said  United  States  District  Court  within 
and  for  the  District  of  Idaho,  both  for  the  Northern 
and  Central  Divisions,  had  and  acquired  jurisdiction 
of  each  of  the  defendants  in  each  of  said  indictments 
and  had  and  possessed  jurisdiction  of  each  of  the  sub- 
ject [102]  matters  involved  therein,  and  had  and 
possessed  jurisdiction  to  hear  and  determine  each 
and  all  of  the  matters  in  issue  therein. 

WHEREFORE,  these  defendants  pray  that  their 
plea  of  former  acquittal  be  held  to  be  a  bar  to  the 
prosecution  in  this   action,  that   this   action  be  dis- 
missed, and  that  they  be  permitted  to  go  without  day. 
WILLIAM  F.  KETTENBACH. 
GEORGE  H.  KESTER. 
WILLIAM  DWYER. 
GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants,  Residing  at  Lewis- 
ton,  Idaho. 
[Endorsed] :  Filed  May  11,  1910.     A.  L.  Richard- 
son, Clerk.     [103] 
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Exhibit  *'A"  [Verdict  in  Case  No.  615]. 

United  States  District   Court,  Northern  Division, 
District  of  Idaho. 
No.  615. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

WILLIAM   F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIA^I  DWYER, 

Defendants. 
We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant   William  F.  Kettenbaeh   Not    Guilty   as 
charged  in  the  first  count  of  the  indictment,  and  we 
find    the    defendant    William  F.    Kettenbaeh    Not 
Guilty  as  charged  in  the  second  count  of  the  indict- 
ment, and  we  find  the  defendant  William  F.  Ketd:en- 
bach  Guilty  as  charged  in  the  third  count  of  the  in- 
dictment, and  we  find  the  defendant  William  F  Ket- 
tenbaeh Guilty  as  charged  in  the  fourth  count  in  the 
mdictment,  and  we  find  the  defendant  William  F 
Kettenbaeh  Not  Guilty  as  charged  in  the  fifth  count 
of  the  mdictment,  and  we  find  the  defendant  George 
H.  Kester  Not  Guilty  as  charged  in  the  first  count  of 
the  mdictment,  and  we  find  the  defendant  George  H 
Kester  Not  Guilty  as  charged  in  the  second  count  of 
the  mdictment,  and  we  find  the  defendant  George  H 
Kester  Guilty  as  charged  in  the   third  count  of  the 
mdictment,  and  we   find   the   defendant  Gporge  H 
Kester  Guilty  as  charged  in  the  fourth  count  of  the 
indictment,  and  we  find  the  defendant  Georo-e  H 
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Kester  Not  Guilty  as  charged  in  the  fifth  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Not  Guilty  as  charged  in  the  first  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dw^er  Not  Guilty  as  charged  in  the  second  count  of 
the  indictment,  and  we  find  the  defendant  William 
Dwyer  Guilty  as  charged  in  the  third  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Guilty  as  charged  in  the  fourth  count  of  the 
indictment,  and  we  find  the  defendant  William 
Dwyer  Not  Guilty  as  charged  in  the  fifth  count  of 
the  indictment. 

M.  D.  FREEDEiNBEEG, 

Foreman  of  the  Jury. 

[Endorsed]  :  No.  615.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho.  United 
States  of  America  vs.  William  P.  Kettenbach, 
George  H.  Kester  and  William  Dwyer.  Verdict. 
Filed  June  16,  1907.  A.  L.  Richardson,  Clerk. 
[104] 

Exhibit  **B"  [Motion  to  Consolidate  Causes  Nos. 
605,  607,  and  615]. 

UNITED  STATES  OF  AMERICA. 

In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Central  Division. 

No.  615. 

UNITED  STATES  OF  AMERICA 

vs. 
WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER. 
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No.  607. 
UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
WILLIAM  F.  KETTENBACH. 
No.  605. 

UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
WILLIAM  F.  KETTENBACH  (Impleaded 
With  JACKSON  O'KEEFE). 

NOW  COMBS  the  United  States  of  America  by 
Peyton  Gordon,  Esq.,  Special  Assistant  to  the  Attor- 
ney General  of  the  United  States,  and  attorney  for 
the  plaintiff  in  this  behalf,  and  MOVES  the  Court  to 
consolidate  the  above-entitled  causes  for  trial  against 
Oeorge  H.  Kester  and  William  F.  Kettenbach  and 
William  Dwyer,  defendants  therein  named,  said 
motion  being  based  upon  the  files  and  records  in  said 
causes. 

Boise,  Idaho,  January  31,  1910. 

PEYTON  GORDON, 

Special  Assistant   to   the  Attorney  General  of   the 
United  States  and  Attorney  for  said  Plaintiff. 
Received  copy  Feby.  1,  1910. 

GEO.  W.  TANNAHILL, 

Atty.  f or  Def  ts.     [105] 
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Exhibit  '*C"  [Verdict  in  Cases  Nos.  605,  607  and 

615]. 

In  the  District  Court  of  the  United  States,  District 
of  Idaho,  Northern  Division. 

No.  615. 

THE  UNITED  STATES 

vs. 
WILLIAM    F.   KBTTENBACH,    GEORGE    H. 
KESTER  and  WILLIAM  DWYER. 

No.  605. 

THE  UNITED  STATES 

vs. 
JACKSON     O'KEEFE,     WILLIAM     DWYER, 
GEORGE  H.  KESTER  and  WILLIAM  F. 
KETTENBACH. 

No.  607. 

THE  UNITED  STATES 

vs. 
WILLIAM  DWYER,  GEORGE  H.  KESTER  and 
AVILLIAM  F.  KETTENBACH. 

We,  the  jnry  in  the  above-entitled  consolidated 
causes,  find  the  defendants,  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  not  guilty  as 
charged  in  the  several  Indictments,  in  the  above- 
entitled  causes,  exclusive  of  counts,  one,  two,  and  five 

in  cause  numbered  615. 

WM.  B.  ALLISON, 
Foreman. 
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[Endorsed] :  No.  615— Consolidated.     U.  S.  Dis- 
trict Court,  Northern  Division,  District  of  Idaho 
The  United  States  vs.  William  P.  Kettenbach  et  al 
Verdict.    Piled  Feb.   26,   1910.    A.  L.  Richardson, 
Clerk.     [106] 


[Marshal's  Return  of  Service  of  Alias  Subpoena  Ad 
Respondendum,  etc.] 

I  hereby  certify  that  I  received  the  within  alias 
subpoena    ad    respondendum,  together    with  three 
duplicates  of  alias  subpoena  ad  respondendum  and 
three  certified  copies  of  amendments  to  bill  of  com- 
plaint at  Moscow,  Latah  County,  Idaho,  on  the  18th 
day  of  March,  1910,  and  served  the  same  upon  Will- 
iam P.  Kettenbach  by  handing  to  and  leaving  with 
the  said  William  P.  Kettenbach,  a  duplicate  of  the 
withm  alias   subpoena  ad  respondendum,    together 
with  a  certified  copy  of  the  amendments  to  bill  of 
complaint,    personally,    at    Lewiston,    Nez   Perce 
County,  Idaio,  on  the  22d  day  of  March,  1910,  said 
U^ilham  P.  Kettenbach  accepting  service  in  writing 
of  the  original  bill  of  complaint  as  of  the  22d  dav  of 
March,  1910,  at  Lewiston,  Idaho. 

Served  the  same  upon  Geo.  H.  Kester  and  William 
Dwyer  by  handing  to  and  leaving  with  Geo  W 
Tami.ahill,  attorney  for  the  said  Geo.  H.  Kester  and 
V\  ilham  Dwyer,  a  duplicate  of  the  within  alias  sub- 
poena ad  respondendum,  together  with  a  certified 
copy  of  the  amendments  to  bill  of  complaint,  person- 
ally, at  Lewiston,  Nez  Perce  County,  Idaho,  on  the 
22d  day  of  March,  1910,  the  said  Geo.  W.  TannahiU 
accepting  service  in  writing   of  the  original  bill  of 
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complaint  as  of  the  22d  day  of  March,  1910',  at  Lewis- 
ton,  Nez  Perce  County,  Idaho. 

S.  L.  HODGIN, 

U.  S.  Marshal. 
By  J.  E.  Greene, 

Deputy. 
Moscow,  Idaho,  April  4th,  1910.     [107] 

In  the  Circuit  Court  of  the   United  States  for  the 
Northern  Division  of  the  District  of  Idaho. 

m  EQUITY— No.  407. 

THE  UNITED  STATES  OP  AMERICA, 

Complainant, 

YS. 

WILLIAM    F.    KETTENBACH,    GEORGE  H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 

Subpoena  Ad  Respondendum. 

The  President  of  the  United  States  of  America,  to 
William  F.  Kettenhach,  George  H.  Kester  and 
William  Dwyer,  Greeting : 
You  and  each  of  you  are  hereby  commanded  that 
you  be   and   appear  in  said  Circuit  Court   of  the 
United  States,  at  the  courtroom  thereof,  in  Moscow, 
in  said  District,  on  the  first  Monday  of  April  next, 
which  will  be  the  4th   day  of   April,  A.  D.  1910,  to 
answer  the  exigency  of  a  Bill  of  Complaint  exhibited 
and  filed  against  you  in  our  said  Court,  wherein  The 
United  States  of  America  is  complainant  and  you  are 
defendants,  and  further  to  do  and  receive  what  our 
said  Circuit  Court  shall  consider  in  this  behalf,  and 


4690  The  United  States  of  America 

this  you  are  in  no  wise  to  omit  under  the  pains  and 

penalties  of  what  may  befall  thereon. 

And  this  is  to  COMMAND  you,  the  MARSHAL 
of  said  District,  or  your   DEPUTY,  to   make   due 
service  of  this  our  WRIT  of  SUBPOENA  and  to 
have  then  and  there  the  same. 
Hereof  fail  not. 

Witness  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  Seal  of  our  said  Circuit  Court 
affixed  at  Boise  in  said  District,  this  9th  day  of 
March  in  the  year  of  our  Lord  One  Thousand  Mne 
Hundred  and  Ten  and  of  the  [108]  Independence 
of  the  United  States  the  One  Hundred  and  thirty- 
fourth. 

A.  L.  RICHARDSON, 
Clerk. 
[Endorsed] :  Filed  June  14,  1910.    A.  L.  Richard- 
son, Clerk.     [109] 


In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 
IN  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM    F.   KETTENBACH,    GEORGE     H. 
KESTER  and  WILLIAM  DWYER, 

Defendants. 
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Stipulation  [That  Answer  and  Disclaimer  to  Bill 
Shall  Stand  as  Answer  and  Disclaimer  to  Bill  as 
Amended]. 

BTIPULx\TION. 
IT  18  HEREBY  stipulated  and  agreed  by  and  be- 
tween the  parties  to  this  cause  that  the  answer  and 
disclaimer  heretofore  tiled  by  and  on  behalf  of  de- 
fendants to  the  complainant's  Bill  of  Complaint  in 
said  cause  shall  stand  as  their  answer  and  disclaimer 
to  the  complainant's  Bill  of  Complaint  as  Amended, 

and, 

IT  IS  HEREBY  further  stipulated  and  agreed  by 
and  between  said  parties  that  the  replications  hereto- 
fore filed  by  and  on  behalf  of  complainant  in  the 
above-entitled  cause  to  the  answer  and  disclaimer  of 
the  several  defendants  in  said  cause  to  complainant's 
Bill  of  Complaint  shall  stand  as  the  replications  to 
the  said  answer  and  disclaimer  of  said  defendants  to 
said  Bill  of  Complaint  as  Amended. 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General,  Solicitor 
for  Complainant. 

GEO.  W.  TANNAHILL, 
Solicitor  for  Defendants,  William  F.  Kettenhach, 
George  H.  Kestcr  and  William  Dwyer, 
[Endorsed] :  Filed  June  25,  1910.    A.  L.  Richard- 
son, Clerk.     [110] 
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In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 
IN  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 

Order  [Appointing  Warren  Tniitt  of  Moscow, 
Idaho,  Special  Examiner  to  Take  Testimony' 
etc.].  ^' 

ORDER. 

The  parties  to   this  cause  having  requested  the 
Court  to  appoint  an  Examiner, 

It  is  hereby  ordered  that  Warren  Truitt,  Esq  of 
Moscow,  Idaho,  be,  and  he  hereby  is  appointed  a 
Special  Examiner  herein,  to  take  the  testimonv  in 
this  cause,  and  to  report  the  same  to  the  Court  with 
all  convenient  speed.  His  compensation  for  such 
services  will  be  at  the  rate  of  $10.00  per  diem 
Dated  July  15th,  1910. 

ERANE:  S.  DIETRICH, 

Judge. 
[Endorsed] :  Filed  July  15th,  1910.    A   L  Rich- 
ardson,  Clerk.     [Ill] 
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In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 

Order  [Appointing  A.  M.  Wing  Special  Examiner  to 
Take  Testimony  in  Portland,  Oregon.] 

ORDER. 

Upon  the  application  of  complainant  in  the  above- 
entitled  causes,  it  is  this  15th  day  of  July,  1910,  or- 
dered, that  A.  M.  Wing  of  Portland,  Oregon,  be,  and 
he  is  hereby  appointed  and  constituted  a  Special 
Examiner  of  this  Court  for  the  purpose  of  taking 
testimony  in  the  said  causes  and  he  is  authorized  and 
empowered  as  such  Special  Examiner  to  take  the 
testimony  herein  of  such  witnesses  as  may  be  offered 
by  either  party  at  Portland,  Oregon. 

FRANK  S.  DIETRICH, 
District  Judge.     [112] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 
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Order  [Appointing  Leo  Longley  Special  Examiner 

to  Take  Testimony  in  Los  Angeles,  Cal.]. 

ORDER. 

Upon   the  application  of  the  complainant  in  the 

above-entitled  causes,  it  is  this  15th  day  of  Julv  1910 

ordered,  that  Leo  Longley  of  Los  Angeles,  CaliVornia' 

be,  and  he  is  hereby  appointed  and  constituted  a 

Special  Examiner  of  this  Court  for  the  purpose  oi 

aking  testimony  in  the  said  causes  and  he  is  author- 

t  l!  ^"'';7''""'^d  as  such  Special  Examiner  to 

take  the  testimony  herein  of  such  witnesses  as  mav 

be  offered  by  either  party  at  Los  Angeles,  California. 

FRAKK  S.  DIETRICH, 

District  Judge.     [113] 

In  the  CircuU  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
IN  EQUITY-.Vos.  388,  406  and  407 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  P.  KETTEKBACH  et  al., 

Defendants. 
Order  [Appointing  Warren  Truitt  Special  Examiner 
to  xake  Testimony  at  Spokane,  Wash.] 
ORDER. 
J^Z  *^'  'PP''*^^"""  °f  Complainant  in  the  above- 
Moscow  TT'  K  "  "■'''"''  *^^'  ^^'^'^  Truitt  of 
constituted  a  Special  Examiner  of  this  Court,  for  the 
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purpose  of  taking  testimony  in  the  said  causes,  and 
he  is  authorized  and  empowered  as  such  Special 
Examiner  to  take  the  testimony  therein  of  such  wit- 
nesses as  may  be  offered  by  either  party  at  Spokane, 
Washington. 

Dated  August  20,  1910. 

FEANK  S.  DIETEICH, 

Judge.     [114] 


[Order  Extending  Time  to  October  15,  1910,  for 
Taking  of  Testimony.] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  EQlUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Comi3lainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 

Upon  application  of  the  complainant,  by  Peyton 
Gordon,  Special  Assistant  to  the  Attorney  General, 
its  solicitor,  and  a  number  of  the  defendants  through 
their  solicitors,  George  W.  Tannahill  and  C.  C. 
Cavanaugh, 

It  is  ordered,  that  the  time  for  the  taking  of  the 
testimony  in  the  above-entitled  cause  be,  and  the 
same  hereby  is,  extended  to  and  including  the  15th 
day  of  October,  1910.     The  complainant  to  begin  the 
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taking  of  its  testimony  on  the  22d  day  of  August, 

Dated  July  15, 1910. 

FRANK  S.  DIETRICH, 

Judge. 
[Endorsed] :  Filed  July  15th,  1910.     A.  L.  Rich- 
ardson, Clerk.     [115] 


[Praecipe  for  Subpoena  Returnable  at  Moscow.] 
In  the  Circuit  Court,  United  States,  District  of 

Idalio. 

IN  EQUITY— 388. 
THE  UNITED  STATES 

vs. 
W.  F.  KETTENBACH  et  al. 

The  Clerk  of  said  Court  will  issue  Subpoena  for 
the  following  named  persons  to  appear  before  the 
Examiner  of  said  Court,  at  Moscow,  at  9  o'clock  A. 
M  on  the  22d  day  of  August,  1910,  then  and  there 
to  testify  m  behalf  of  the  United  States: 

John  Doe. 
This  18th  day  of  July,  1910. 

PEYTON  GORDON, 

Special  Asst.  to  the  Attorney  General. 
[Endorsed] :  Filed   this   18th   day  of   Julv,  1910 
A.  L.  Richardson,  Clerk.     [116] 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

WILLIAM  F.  KETTENBACH  et  al. 

Praecipe  for  Subpoena  [Returnable  at  Lewiston, 

Idaho]. 

To  the  Clerk  of  said  Court : 

Sir :  Issue  subpoena,  returnable  before  Hon.  War- 
ren Truitt,  Special  Examiner  for  said  Court,  at  room 
301  Weisgerber  Bldg.,  Lewiston,  Idaho,  at  9  o'clock 
in  the  morning  of  August  24,  1910,  for  the  following 
named  witnesses,  to  testify  for  the  complainant : 
Frank  J.  Bonney,  Oro  Fino,  Ida. 
Respectfully, 

PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General   of  the 
United  States. 

[Endorsed] :  Filed  Aug.  11th,  1910.     A.  L.  Rich- 
ardson, Clerk.     [117] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WM.  F.  KETTENBACH  et  al., 

Defendants. 
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Stipulation  [Concerning  Hearing  of  Motion  to 
Reopen  Causes]. 
STIPULATION 

sel  for  the  respective  parties  in  the  above-entitled 

causes  that  the  hearing  upon  a  motion  and  notice 

he^-eon  heretofore  served  and  filed  in  these  causel 

for  the  purpose  of  reopening  the  said  causes  and  the 

taking  of  additional  and  newly  discovered  testimonv 

there,n,  may  be  heard  at  a  future  date  by  agreement 

a    t::Ta  e7  V'f  "'"''  ^'"^  '''''^'^'  "^  -""-' 
as  to  a  date  definite  and  specific  on  further  notice  of 

said  hearing,  said  notice  is  waived 

IT  IS  FURTHER  AGREED  by  and  between  the 
respective  parties  thereto  that  the  hearing  of  this 

HonT;  T  ''  *''  '''^'  ''  S'-^"*^"  -1  -eh  addi! 
tiona    testimony  taken  therein,  shall  in  no  manner 
interfere  with  the  speeding  of  the  causes  or  the  prep 
ara  ion  of  the  briefs  on  the  testimony  already  tZ. 
It  IS  further  stipulated  and  agreed  by  and  between 

IM    T.  '"■  '"'  ''""'  *^"*  '""^  -^^P-"  «"P  «et  out 
n  the  affidavit  served  herewith  both  in  the  front  and 

the  back  of  the  same  is  in  the  handwriting  of  the 

defendant  Wm^  P.  Kettenbach,  and  that  the'same  is 

and  that  m«n  '  "'  '''  ^""^*°"  ^^^^«-«l  Bank, 
andtha  [118]  said  deposit  slip  is  now  on  file  with 
the  Clerk  of  this  Court  in  the  case  of  U.  S.  vs.  Kest  r 


vs.  William  F.  Kettenhacli  et  at.  4699 

and  Kettenbach,  marked  Pltfs.  Exhibit  No.  39. 

PEYTON    GOEDON, 
Solicitor  for  Complainant. 

GEO.  W.  TANNAHILL 
Solicitor  for  Defendants. 

J.  E.  BABB, 
Solicitor  for  Certain  Defendants. 
[Endorsed] :  Filed  April  20,  1911.     A.  L.  Richard- 
son, Clerk.     [119] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  106  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 

Notice  of  Motion  [for  Order  Opening  Causes]. 
NOTICE  OF  MOTION. 
To  the  Above-named  Defendants,  Jas.  E.  Babb,  Geo. 
W.  Tannahill,  Your  Attorneys,  and  to  Each  of 
You: 
YOU  WILL  PLEASE  TAKE  NOTICE  that  the 
undersigned,  solicitor  for  complainant,  will  on  the 
26th   day  of  April,  1911,  before   the   above-entitled 
court   in   the   Federal   Courtrooms,   city   of   Boise, 
Idaho,  at  the  hour  of  10  o'clock  A.  M.,  or  as  soon 
thereafter   as   counsel   can  be   heard,  tvill  move  the 
Court  for  an  order  opening  the  above-entitled  causes 
for  the  purpose  of  introducing  additional  and  newly 
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discovered  testimon}^,  in  accordance  with  motion 
herewith  served  upon  you,  together  with  this  notice. 
Upon  the  hearing  of  said  motion  counsel  will  use 
notice  of  motion;  the  motion  and  the  affidavit 
attached  to  said  motion ;  all  the  files  and  records  in 
the  above-entitled  causes  or  so  much  thereof  as  may 
be  necessary. 

PEYTON  GORDON, 
Solicitor  for  Complainant.     [120] 
Service  of  the  above  notice,  together  with  a  copy 
of  the  motion  and  the  attached  affidavit  thereto,  ac- 
knowledged by  receipt  of  copies  this  20th  day  of 
April,  1911. 

GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants. 

J.  E.  BABB, 
Solicitor  for  Certain  Defendants. 

[Endorsed]  :  Filed  April  20,  1911.     A.  L.  Richard- 
son, Clerk.     [121] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
IN  EQUITY— Nos.  388,  406  and  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WM.  F.  KETTENBACH  et  al.. 

Defendants. 
Motion  [for  Order  Opening  Causes]. 
MOTION. 

Comes  now  Peyton  Gordon,  Special  Assistant  to 
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the  Attorney  General,  solicitor  for  the  complainant  in 
the  above-entitled  causes,  and  moves  the  Court  for 
an  order  opening  the  above-entitled  causes  for  the 
purpose  of  including  in  the  record  in  said  causes 
additional  and  newly  discovered  evidence,  as  based 
upon  the  affidavit  hereto  attached  to  this  motion  and 

made  a  part  hereof. 

PEYTON  GORDON, 

Special  Assistant  to  Attorney  General.     [122] 
[Affidavit  of  Peyton  Gordon.] 

State  of  Idaho, 
County  of  Ada,— ss. 

Peyton  Gordon,  being  first  duly  sworn,  on  oath 
deposes  and  says  he  is  Special  Assistant  to  the  At- 
torney General  of  the  United  States,  and  alleges 
for  the  complainant  in  the  above-entitled  causes, 
that  on  the  24th  day  of  October,  1910,  the  testimony 
in  the  above-entitled  causes  was  closed  and  that  the 
time  for  preparing  and  filing  briefs  in  the  same  on 
behalf  of  the  complainant  has  been  extended  to  and 
including  May  20,  1911;  that  since  the  closing  of 
said  causes,  new  and  additional  testimony  has  been 
discovered,  which  said  testimony  is  relevant,  im- 
portant and  material  in  proving  the  allegations  of 
complainant's  Bills  of  Complaint;  further,  that  said 
testimony  is  indispensable  for  the  proper  presenta- 
tion of  said  causes  to  the  Court  on  the  allegations 
in  said  bills  as  aforesaid;  that  said  additional  testi- 
mony was  discovered  after  the  closing  of  the  takmg 
of  the  testimonv  in  said  causes  as  aforesaid  and 
could  not  with  due  diUgence  have  been  discovered 
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before,  and  in  truth  and  in  fact  the  existence  of 
such  additional  testimony  was  not  known  to  your 
affiant  and  could  not  have  been  known  with  all  due 
diligence  until  a  date  subsequent  to  the  closing  of 
said  testimony  as  aforesaid;  that  such  newly  dis- 
covered testimony  is  of  the  following  nature: 

A  deposit  slip  of  the  Lewiston  National  Bank, 
Lewiston,  Idaho,  which  is  as  follows : 

THE  LEWISTON  NATIONAL  BANK, 

Lewiston,  Idaho. 

Deposited  by  Kittie  E.  Dwyer, 
4-26-1904.     [123] 
two  checks 
given  to 
Wiggin  for 

cash 98.00 

50 

48  2.00 

^ess  cash 96  00 

And  on  the  back  of  said  deposit  slip: 

G-uy  Wilson g 

Grreenberg g 

Bingham g 

McMillan 8 

Mrs.  Rowlands g 

J.  O'Keefe 8 

Prentice o 

E.  Taylor ......'  8 

Dammorell  .  o 
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Mrs.  Justice   ^ 

C.  W.  Taylor 8 

F.  Justice  ^ 

96 
J.  O'Keefe   8 

88 
The  purpose  of  the  introduction  of  this  exhibit 
and  the  evidence  related  and  incident  thereto  is  to 
support  the  allegations  of  plaintiff's  Bills  of  Com- 
plaint and  show  that  the  defendants,  Kester  and 
Kettenbach,  paid  the  filing  fees  in  the  land  office  at 
Lewiston,  Idaho,  upon  the  timber  claims  of  the  per- 
sons  whose    names   are    enumerated   on   the   back 

^^^'^^''^'  PEYTON  GORDON. 

Subscribed  and  sworn  to  before  me  this  20th  day 

of  April,  1911. 

A.  L.  RICHARDSON, 

Clerk. 

[Endorsed] :  Filed  April  20,  1911.    A.  L.  Richard- 
son, Clerk.     [124] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 
Case  No.  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
WILLIAM  F.  KETTENBACH,  GEOROE  H.  KES- 
TER, and  WILLIAM  DWYER, 

Defendants. 
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Decree. 

This  cause  coming  on  again  to  be  heard  upon  the 
Bill  of  Complaint,  the  Answer  thereto,  and  the 
replication  of  the  complainant  to  such  Answer,  and 
upon  the  proofs  taken  and  heard  in  said  cause,  and 
upon  the  report  of  Warren  Truitt,  Esq.,  Referee, 
to  whom  the  said  cause  was  referred  to  take  the 
testimony  and  report  the  same  to  the  Court;  and 
the  arguments  by  solicitors  for  complainant  and  de- 
fendants; upon  due  consideration  of  the  pleadings 
and  the  evidence  and  such  arguments,  the  Court 
being  fully  advised  in  the  premises, 

IT  IS  ORDERED,  ADJUDGED  AXD  DECREED 
that  this  suit  be  and  the  same  is  hereby  dismissed 
out  of  court  for  want  of  equity,  and  that  neither 
party  recover  costs. 

AND  IT  IS  SO  ORDERED. 

Dated  this  15th  day  of  April,  A.  D.  1912. 

FRANK  S.  DIETRICH, 

Judge  of  U.  S.  Court. 

[Endorsed]:  Filed  April  15,  1912,  A.  L.  Richard- 
son, Clerk.     [125] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 
IN  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

WILLIAM  F.  KETTExNBACH,  GEOROE  H.  KES- 
TER,  and  WILLIAM  DWYER, 

Defendants. 
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Petition  for  Appeal. 

To  the  Judge  of  the  District  Court  of  the  United 
iStates,  for  the  District  of  Idaho: 
Your  petitioner,  the  United  States  of  America, 
the  complainant  in  the  above-entitled  cause,  lately 
pending   in   the    court   above   named,   respectfully 
represents  and  shows  that  in  said  cause  there  was 
entered  at  the  February  tenn  of  said  court  in  the 
year  1912,  on  the  15th  day  of  April,  1912,  a  final  de- 
cree greatly  to  the  prejudice  and  injury  of  your 
said  petitioner,  by  which  said  decree  the  bill  of  com- 
plaint filed  by  your  said  petitioner  as  complainant 
in  said  cause  was  dismissed,  and  which  said  decree 
is  erroneous  and  inequitable  in  many  particulars, 
some  of  which  are  specified  and  assigned  as  errors 
by  your  petitioner  in  an  assignment  of  errors  lately 
filed  by  your  said  petitioner  in  the  said  cause,  in 
the  office  of  the  Clerk  of  said  Court. 

Wherefore,  to  the  end  that  your  said  petitioner 
may  obtain  relief  in  the  premises  and  have  oppor- 
tunity [126]  to  show  the  said  errors  complained 
of,  and  that  the  said  errors  may  be  corrected  and  the 
said  decree  reversed,  your  said  petitioner  prays  that 
it  may  be  allowed  in  the  said  cause  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that  proper  orders  to  the  allowance  of 
such  an  appeal  may  be  made  by  this  Court. 

GEO.  W.  WICKERSHAM, 
Attorney  General  of  the  United  States, 
PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 
Solicitors  for  Complainant. 
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[Endorsed] :  Filed  Sept.  16,  1912.    A.  L.  Richard- 
son, Clerk.     [127] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division, 
IN  EQUITY— No.  407. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 
Assignment  of  Errors. 

Now  comes  the  United  States  of  America,  the 
complainant  in  the  above-entitled  cause,  and,  with 
a  view  to  the  obtaining  and  the  prosecution  of  an  ap- 
peal from  the  decree  lately  entered  in  the  said  cause 
in  the  court  above  named,  files  this  the  said  com- 
plainant's assignment  of  errors  in  the  said  decree, 
as  stating  and  designating  the  errors  in  the  said  de- 
cree, upon  which  the  said  complainant  intends  to 
rely  in  such  prosecution  of  the  said  appeal. 

And  the  said  complainant  assigns  for  such  errors 
and  says  that  the  said  United  States  District  Court 
in  rendering  and  entering  the  said  decree  erred  in 
these  matters  and  things,  that  is  to  say: 

I.  That  the  said  Court  erred  in  dismissing  the 
bill  of  complaint  filed  by  the  said  complainant  in 
the  said  cause.     [128] 

II.  That  the  said  Court  erred  in  not  granting 
by  decree  appropriate  to  that  end  the  relief  prayed 
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by  the  said  complainant  in  the  bill  of  complaint,  as 
amended,   filed  by   said   complainant   in   the   said 

cause. 

III.     That  the  Court  erred  in  failing  to  find  from 
the    evidence   in   said   cause   that   the    defendants 
named  in  the  said  bill  of  complaint  as  amended  had 
conspired  among  themselves,  with  each  other,  and 
with  divers  other  persons  named  therein  and  named 
and  indicated  in  the  evidence,  to  defraud  the  United 
States  in  the  manner  and  for  the  purposes  stated 
and  charged  in  said  bill  of  complaint  as  amended, 
and  that  the  said  defendants  did  so  defraud  the 
United  States  in  such  manner  and  in  respect  of  the 
lands  of  the  United  States  designated  and  described 

in  the  said  bill. 

r\^  That  the  said  Court  erred  in  finding  and  in 
holding  that  the  preponderance  of  the  evidence  is 
against  the  theory  that  the  defendants,  Kester,  Ket- 
tenbach  and  Dwyer,  were  jointly  interested  in  the 
acquisition  of  title  to  the  lands  involved  in  this 
cause,  as  set  out  and  described  in  complainant's  bill 
of  complaint  as  amended. 

y.  That  the  said  Cornet  erred  in  finding  and  in 
holding  that  the  defendants  did  not  have  any  knowl- 
edge or  reason  to  believe  that  Harvey  J.  Steffey  had 
anv  unlawful  arrangement  or  understanding  with 
the  entrymen  named  and  mentioned  in  said  bill  of 
complaint  as  amended. 

VI  That  the  said  Court  erred  in  failing  to  find 
and  to  hold  that  Harvey  J.  Steffey  was  the  agent 
of  [129]  the  said  defendants  in  procurmg  the  en- 
tries involved  in  complainant's  bill  of  complaint  as 
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amended  to  be  made  in  fraud  of  the  United  States, 
and  in  fraud  of  the  laws  of  the  United  States. 

VII.  That  the  said  Court  erred  in  failing  to  find 
and  to  hold  that  the  defendants  had  reason  to  be- 
lieve, and  had  knowledge  of  the  fact  that  Harvey 
J.  Steffey  had  unlawful  arrangements,  understand- 
ings and  agreements  with  all  of  the  entrymen  men- 
tioned and  named  in  said  bill  of  complaint  as 
amended,  relative  to  the  acquisition  and  disposi- 
tion by  said  entr3^men  of  the  lands  contained  in 
their  entries  as  charged  in  said  bill  of  complaint. 

VIII.  That  the  said  Court  erred  in  finding  and 
in  holding  in  effect  that  the  defendants,  Kester  and 
Kettenbach,  purchased  the  lands  designated  and  de- 
scribed in  complainant's  bill  of  complaint  as 
amended,  under  such  circumstances  as  constituted 
the  said  defendants  innocent  purchasers  of  the  said 
land  in  good  faith,  for  value  and  without  knowledge 
or  notice  of  any  fraud  or  other  illegality  in  the  title 
to  the  said  lands. 

IX.  That  the  Court  erred  in  finding  and  holding 
that  the  allegations  in  said  complainant's  bill  of 
complaint  as  amended  are  not  sustained  by  the  tes- 
timony and  evidence  in  said  cause,  and  that  there 
are  no  equities  therein. 

GEO.  W.  WICKERSHAM, 
Attorney  General  of  the  United  States, 
PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 
Solicitors  for  Complainant. 

[Endorsed]:  Filed  Sept.  16th,  1912.    A.  L  Rich- 
ardson, Clerk.     [130] 
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In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Central  Division. 

IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
WILLIAM  F.  KETTENBACH,  GEORGE  H.  KES- 
TER,  and  WILLIAM  DWYER, 

Defendants. 

Order  Allowing  Appeal. 
This  day  came  The  United  States  of  America,  the 
complainant  in  the  above-entitled  cause,  and  pre- 
sented its  petition  for  an  appeal  and  an  assignment 
of  errors  accompanying  the  same,  which  petition, 
upon  consideration  of  the  Court,  is  hereby  allowed, 
and  the  Court  allows  an  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
8eT3tember  23d,  1912. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Sept.  28,  1912.    A.  L.  Richard- 
son, Clerk.     [131] 


In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406,  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  and  Others, 

Defendants. 
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Stipulation  [Concerning  Taking  of  Testimony  and 

Evidence]. 
STIPULATION. 
WHEREAS,  (Special  Examiners  heretofore  have 
been  appointed  by  the  Court  to  take  and  hear  the 
testimony  in  all  of  the  above-entitled  causes,  and 
each  of  said  causes  charge  conspiracy  to  defraud 
the  United  States  of  certain  of  its  timber  lands,  and 
the  Bill  of  Complaint  in  each  of  said  causes  speci- 
fically describes  the  several  tracts  of  land  sought 
to  be  recovered  by  the  Government,  and  refers  to 
the  several  patents  sought  to  be  cancelled; 

With  the  view  of  speeding  said  causes  to  a  hear- 
mg,  and  for  the  purpose  of  economy  in  the  taking 
of  the  testimony  in  said  causes,  and  making  of  the 
record  in  the  same  for  the  Court,  it  is  hereby  stipu- 
lated and  agreed  by  and  between  the  respective 
parties  to  the  above-entitled  causes  that  the  testi- 
mony of  all  of  the  witnesses  of  all  the  parties  to 
the  said  causes  produced  and  taken  before  said  ex- 
aminers  heretofore   appointed,  or   before   any   ex- 
aminers  or   persons   hereafter   appointed   by   said 
Court,  or  agreed  upon  between  the  parties  to  these 
causes  to  act  in  such  capacity  in  all  of  said  causes 
shall  be  considered  as  having  been  taken  in  each  and 
all  of  said  causes,  and  shall  go  to  make  up  the 
record  in  each  and  all  of  said  causes,  with  the  same 
force  and  effect  as  though  said  causes  were  con- 
sohdated,  subject,  however,  to  the  defendants'  ob- 
jection made  at  the  time  of  the  introduction  of  any 
evidence  so  offered  that  the  same  is  incompetent, 
irrelevant  and  immaterial. 
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It  is  further  stipulated  by  and  between  the  parties 
to  said  causes  that  the  evidence  offered  by  and  on 
behalf  of  any  ot  said  parties  in  any  of  said  causes 
shall  be  considered  as  offered  and  [132]  received 
in  evidence  in  all  of  said  causes  unless  at  the  time 
of  the  offering  of  said  evidence  the  party  so  offer- 
ing the  same  shall  specificaUy  specify  as  to  which 
of  said  causes  the  same  is  offered. 

((Signed:)  PEYTON  GORDON, 
Special  Assistant  to  the  Attorney  General, 
.Solicitor  for  Complainant. 
JAMES  E.  BABB, 
Solicitor  for  Lewiston  National  Bank,  Idaho  Trust 
Company,  Potlatch  Lumber  Company,  Clear- 
water Timber  Company,  Frank  W.  Kettenbach, 

Defendants. 

GEO.  W.  TANNAHILL, 

Solicitor  for  William  F.  Kettenbach,  George  H.  Kes- 

ter,  William  Dwyer,  Elizabeth  White,  Edna  P. 

Kester,  Martha  E.  Hallett,  Kittie  E.  Dwyer, 

Defendants. 

MORGAN  &  MORGAN, 
Solicitors  for  Western  Land  Company,  Defendant. 

EUGENE  A.  COX, 
Solicitor  for  Elizabeth  Kettenbach,  Curtis  Thatcher, 

Elizabeth  W.  Thatcher,  and  Elizabeth  White, 

Defendants.     [133] 
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[Stipulation  Concerning  Memoranda  and  Abstract 
of  Exhibits.] 

In  the  Circuit  Court  of  the   United  States  for  the 
District  of  Idaho,  Northern  Division. 
IN  EiQUITY— No.  388. 
UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

W.  F.  KETTENBACH  et  al. 

Defendants. 

IN  EQUITY— No.  406. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

W.  F.  KETTENBACH  et  al.. 

Defendants. 

IN  EQUITY-^No.  407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

W.  F.  KETTENBACH  et  al.. 

Defendants. 
It  is  hereby  stipulated  by  and  between  the  parties 
to  the  above-entitled  causes  that  the  memoranda  and 
abstract  of  the  exhibits  in  said  causes,  hereto  at- 
tached, consisting  of  pages  numbered  consecutively 
trom  1  to  321,  shall  have  the  same  force  and  effect  as 
though  said  exhibits  were  copied  in  full  in  the  tran- 
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script  of  the  record  of  said  causes  on  appeal  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  pro- 
vided, however,  that  any  party  claiming  any  error 
or  omission  in  the  saia  memoranda  and  abstract,  or 
desiring  to  have  any  original  document  heretofore 
offered  in  evidence  in  any  of  said  causes  submitted  to 
said  Circuit  Court  of  Appeals,  may  without  applica- 
tion to  said  Court  of  Appeals  have  any  such  original 
document  sent  by   the   Clerk  to   the   Clerk   of   said 
Court  of  Appeals,  and   any  such   claimed   error  or 
omission  shown   by  a   copy  certified   by  the     [134] 
Clerk  below  and  filed  with  the  Clerk  of  said  Court  of 
Appeals,  with  two  copies  thereof  and  a  copy  thereof 
served  personally  or  by  U.  S.  mail  on  the  adverse 
party,  and  that  any  matter   so   supplied  shall  have 
like  effect  as  if  supplied  on  order  of  said  Court  of 
Appeals. 

Dated  this  12th  day  of  December,  A.  D.  1912. 

PEYTOX  GORDON, 
Special  Assistant  to  the  Attorney  Oeneral, 

Solicitor  for  Complainant. 

GEO.  W.  TANNAHILL, 

Solicitor  for  Defendants   William    F.    Kettenbach, 

George   H.  Kester,   William  Dwyer,   Elizabeth 

White,  Edna  P.  Kester,  Martha  E.  Hallett  and 

Kitty  E.  Dwyer. 

JAMES  E.  BABB. 
Solicitor  for  Defendants,   Clearwater  Timber  Com- 
pany, Lewiston  Nat'l  Bank,  Idaho  Trust  Com- 
pany and  F.  W.  Kettenbach. 

EUGENE  A.  COX. 

CLARENCE  W.  ROBNETT, 

Defendant. 
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[Endorsed] :  Filed  Dec.  14,  1912.     A.  L.  ■Richard- 
son, Clerk.     [135] 


[Order  Allowing  Withdrawal  of  Original  Exhibits 
for  Use  in  Circuit  Court  of  Appeals.] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Idaho,  Northern  Division. 

IN  EQUITY— Nos.  388,  406,  407. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Defendants. 
It  is  hereby  ordered,  that  the  following  original 
exhibits,  to  wit:  Plaintiff's  Exhibits  6s,  6u,  6t,  80,  84. 
85,  104,  105,  106,    118,    119,    120;    and  Defendant's 
Exhibits  ''B-1,"  ''A,"  "B,"  "C  "  *'D  "  ''Y  "  "Z  '* 
and  '^A-l"  (affidavit  of  Effie  A.  Jollev)  ;  and' 'A-2'" 
''F-1,"  -H-1,"  -I-l,"  -L-1,"  -M^l,"  offered  in 
evidence  at  the  trial  of  said  causes,  be  allowed  to  be 
withdrawn  from  the  files  of  this  court,  for  the  pur- 
pose of  being  transmitted  to  the  United  States  Cir- 
cuit Court  of  Appeals  foT  the  Ninth  Circuit,  as  a 
part  of  the  record  on  appeal  to  the  said  United  States 
Circuit  Court  of  Appeals,  in  these  causes  to  be  re- 
turned to  the  Clerk  of  this  Court,  upon  the  temina- 
tion  of  said  appeal. 
Dated  at  Boise,  Idaho,  December  2d,  1912. 

FRANK  S.  DIETRICH, 
■    '  Judge. 
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[Endorsed]  :  Filed  December  2d,  1912.    A,  L.  Rich- 
ardson, Clerk.     [136] 


In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Central  Division. 

IN  EQUITY— #407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 

KESTER,  and  WILLIAM  DWYER, 

Defendants. 

Citation  [on  Appeal]. 
CITATION. 

United  States  of  America, — ss. 
The  President  of  the  United  States,  to  William  F. 
Kettenbach,   George   H.   Kester,   and  William 
Dwyer,  and  to  George  W.  TannahiU  of  Lewiston, 
Idaho,  Their  Attorney,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  of  Appeals  for 
tthe  Ninth  Circuit,  to  be  held  at  the  city  of  San  Fran- 
cisco, State  of  California,  within  thirty  days  from 
the  date  of  this  writ,  pursuant  to  an  appeal  filed  in 
the  clerk's  office  of  the  District  Court  of  the  United 
States,  within  and  for  the  District  of  Idaho,  Central 
Division,  wherein  the  United  States  of  America  is 
Plaintiff,  and  you,  William  F.  Kettenbach,  George 
H.  Kester,  and  William  Dwyer  are  the  defendants 
in  error,  to  show  cause,  if  any  there  b€,  why  the  judg- 
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ment  in  said  appeal  mentioned  should  not  be  cor- 
rected, and  speedy  justice  not  be  done  to  the  parties 
in  that  behalf .     [137] 

WITNESS  the  Honorable  FRANK  S.  DIE- 
TRICH, Judge  of  the  United  States  District  Court 
in  and  for  the  Central  Division,  District  of  Idaho, 
this  23d  day  of  September,  A.  D.  1912. 

FRANK  S.  DIETRICH, 
District  Judge. 
[Seal]  Attest:    A.L.RICHARDSON, 

Clerk. 
Service  of  the  within  Citation    and   receipt  of  a 

copy  thereof  admitted  this day  of  September, 

1912. 


Attorney  for  Defendants. 

Reed,  copy  of  foregoing  this  26th  day  of  Sept., 
1912. 

GEO.  W.  TANNAHILL, 
Atty.  for  Defendants.     [138] 

United  States  of  America, 
District  of  Idaho, 
Central  Division, — ss. 

I  hereby  certify  that  I  served  the  within  and  fore- 
going Citation  upon  Willam  Dwyer  on  September  26, 
1912,  and  upon  William  F.  Kettenbach  on  October  1, 
1912,  at  Lewiston,  Nez  Perce  County,  in  the  District 
of  Idaho,  Central  Division,  by  then  and  there  deliv- 
ering to  the  said  William  D^syer  and  William  F. 
Kettenbach,  personally,  a  true  copy  of  the  within 
Citation. 


vs.  William  F.  Kettenhach  et  at.  4717 
And  I  further  certify  that  I  served  the  within  Cita- 
tion on  George  W.  Tannahill,  attomei  for  the  De- 
fendants, on  the  26  day  of  September,  1912,  at  Lew- 
iston,  County  of  Nez  Perce,  District  of  Idaho,  Cen- 
tral Division,  by  then  and  there  delivering  to  the 
said  George  W.  Tannahill,  personally,  a  true  copy 
of  the  within  Citation. 

Dated  at  Lewiston,  in  the  District  of  Idaho,  Cen- 
tral Division,  this  4th  day  of  October,  1912. 

S.  L.  HODGIN, 
United  States  Marshal. 
By  Wm.  Schuldt, 
Deputy. 

After  due  search  and  diligent  inquiry  I  have  been 
unable  to  find  George  H.  Kester  within  the  District 
of  Idaho.     [139] 

[Endorsed] :  No.  407.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Central 
Division.  United  States  of  America  vs.  William  F. 
Kettenbach  et  al.  Citation.  Filed  October  17th, 
1912.    A.  L.  Richardson,  Clerk. 

H.  Civ.  518  9/24/12.     [140] 


Return  to  Record. 

And  thereupon  it  is  ordered  by  the  Court  that  the 
foreo'oing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
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euit,  and  the  same  is  transmitted  accordingly. 
[Seal]         Attest:     A.    L.    RICHARDSON, 

Clerk.     [141] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  Circuit  Court  of  the  Vinted  States  in  and  for 
the  District  of  Idaho,  Northern  Division. 

BILL  IN  EQUITY— No.  407. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Error, 
vs. 

WILLIAM    F.    KETTENBACH,    GEORGE    H. 
KESTER,  WILLIAM  DWYER, 

Defendants  in  Error. 

The  United  States  of  America, 
District  of  Idaho, — ss. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  transcript  consisting  of  pages 
numbered  from  1  to  143,  inclusive,  to  be  a  full,  true 
and  correct  copy  of  the  record  and  proceedings  in. 
the  said  court  in  a  certain  suit  in  equity  therein 
lately  depending,  wherein  the  United  States  of 
America  is  the  complainant,  and  William  F.  Ketten- 
bach  and  (George  H.  Kester  and  William  Dwyer) 
are  defendants,  and  numbered  four  hundred  seven, 
as  the  same  remain  of  record  and  on  file  in  the  office 
of  the  Clerk  of  said  court. 
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I  further  certify  that  the  testimony,  exhibits  or 
opinion  of  the  Court  were  filed  in  thQ  -ase,  but  the 
same  \Yere  filed  in  the  ofi&ce  of  the  Tlerk  of  said  court 
in  ease  entitled  United  States  of  America  vs.  Will- 
iam F.  Kettenbach  and  (George  H.  Kester,  AVilliam 
Dwyer,  Clarence  W.  Robnett   and   Frank  W.  Ket- 
tenbach) and  numbered   three    eighty-eight,    which 
was  tried  and  heard  with  this  case  and  another  case 
entitled  United     [142]     States  of  America  vs.  Will- 
iam F.  Kettenbach  and  (George  H.  Kester,  Clarence 
W.  Robnett,  William  Dwyer,  The  Idaho  Trust  Com- 
pany, The   Lewiston  National   Bank   of   Lewiston, 
Idaho,  The  Clearwater  Timber  Company,  The  West- 
ern Land  Company,  George  E.  Thompson,  Elizabeth 
W.    Thatcher,    Curtis   Thatcher,   Elizabeth   White, 
Edna  P.  Kester,  Elizabeth  Kettenbach,  Martha  E. 
Hallett,  Kittie  E.  Dwyer,   Potlatch   Lumber   Com- 
pany, Robert  0.  Waldman),  and  numbered  406,  in 
accordance  with  the  stipulation  of  the  parties  to  the 
said  three  causes,  all  of  which  are  now  on  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  a  copy  of  which  stipulation  is  set  out 
in  the  transcript  hereto  attached. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  afBxed  the  seal  of  said  District  Court  this  six- 
teenth dav  of  December,  A.  D.  1912. 

rgeall  ^  A.  L.  RICHARDSON, 

'-  Clerk.     [143] 


[Endorsed]:  No.  2211.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  United 
States  of  America,  Appellant,  vs.  William  F.  Ket- 
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tenbacli,  George  H.  Kester,  and  William  Dwyer,  Ap- 
pellees.    Transcript  of  Record.     Upon  Appeal  from 
the  United  States  District  Court  for  the  District  of 
Idaho,  Central  Di^dsion. 
Filed  December  19,  1912. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


[Order  Extending  Time  to  December  19,  1912,  to 
File  Transcript  in  Circuit  Court  of  Appeals.] 

In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idnho,  Central  Division. 

IN  EQUITY— #407. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

WILLIAM  F.  KETTENBACH  et  al.. 

Defendants. 

On  the  application  of  the  Acting  Attorney  General 
of  the  United  States,  for  good  cause  shown,  and  it 
further  appearing  to  the  Court  that  the  transcript 
in  this  cause  is  voluminous  and  cannot  be  prepared 
within  thirty  days  from  and  after  the  signing  of  the 
Citation  in  said  cause, 

IT  IS  THEREFORE  ORDERED,  that  the  time 
for  filing  said  transcript  in  the  Circuit  Court  of 
Appeals  be  and  is  hereby  extended  sixty  days  from 
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and  after  the  20tli  day  of  October,  A.  D.  1912. 
Dated  tMs  23d  day  of  September,  A.  D.  1912. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed]  :  No.  407.  In  the  District  Court  of 
the  United  States,  District  of  Idaho,  Central  Divi- 
sion. The  United  States  of  America,  Complainant, 
vs.  William  F.  Kettenhach  et  al..  Defendants.  Or- 
der Extending  Time  for  Filing  Transcript. 

No.  2211.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  No.  407.  In  the  District 
Court  of  the  United  S>tates  for  the  District  of  Idaho. 
United  States  of  America,  Complainant,  vs.  Will- 
iam F.  Kettenhach  et  ah.  Defendants.  Order  Ex- 
tending Time  for  Filing  Transcript.  Filed  Oct.  3, 
1912.  F.  D.  Monckton,  Clerk.  Refiled  Dec.  19, 
1912.     F.  D.  Monckton,  Clerk. 


rOrder  Enlarging  Time  to  December  26, 1912,  to  File 
Record  Thereof  and  to  Docket  Cause  in  Circuit 
Court  of  Appeals.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Appellants, 

vs. 

WILLIAM  F.  KETTENBACH  et  al., 

Respondents. 

For  good  cause  shown,  it  is  hereby  ordered  that 
the  time  to  file  the  transcript  and  docket  the  above- 
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entitled  cause  in  the  U.  S.  Circuit  Court  of  Appeals 
be  and  the  same  is  hereby   extended   and   enlarged 
from  the  19th  day  of  December,  1912,  to  and  includ- 
ing the  26th  day  of  December,  1912. 
Dated  December  19,  1912. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  No.  407.  In  the  District  Court  of 
the  United  States,  District  of  Idaho,  Central  Divi- 
sion. The  United  States,  Appellant,  vs.  William 
F.  Kettenbach  et  al..  Respondents.  Order  Extend- 
ing Time  to  File  Transcript ,  Clerk. 

No.  2211.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Lender  Rule  16  En- 
larging Time  to  and  Including  Dec.  26,  1912,  to  File 
Record  Thereof  and  to  Docket  Case.  Filed  Dec.  23, 
1912.     F.  D.  Monckton,  Clerk. 


vs.  William  F.  Kettenhach  et  al.  ^^"^.3 

At  a  Stated  Term,  to  wit,  the  October  Term  A.  D. 
1912,  of  the  rnitecl  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  in  the  State  of  California,  on  Monday, 
the  thirteenth  day  of  January,  in  the  year  of  our 
Lord  One  Thousand  Nine  Hundred  and  Thir- 
teen. Present:  The  Honorable  AVILLIAM  W. 
MORROW,  Circuit  Judge ;  Honorable  WILL- 
IAM C.  VAN  FLEET,  District  Judge. 

No.  2209. 
THE  UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 
WILLIAM  F.  KETTENBACH,  OEOROE  H.  KES- 
TER,   CLARENCE  W.   ROBNETT,  WILL- 
IAM DWYER  and  FRANK  W.  KETTEN- 
BACH, 

Appellees. 

Order    Consolidating    Cases    for  Hearing  and 
Argument  in  Circuit  Court  of  Appeals,  etc. 

This  case  coming  to  be  heard  upon  motion  of  the 
appellant  for  an  order  to  consolidate  with  it  the  ease 
of  the  United  States  of  America,  Appellant,  vs.  Will- 
iam F.  Kettenbaeh,  George  H.  Kester,  Clarence  W. 
Robnett,  William  Dwyer,  The  Idaho  Trust  Com- 
pany, The  Le^Yiston  National  Bank,  The  Clearwater 
Timber  Company,  Elizabeth  W.  Thatcher,  Curtis 
Thatcher,  Elizabeth  White,  Edna  P.  Kester,  Eliza- 
beth Kettenbaeh,  Martha  E.  Hallett,  and  Kitty  E. 
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Dwyer,  Appellees,  No.  2210  upon  the  docket  of  this 
court,  and  also  the  case  of  the  United  States  of 
America,  Appellant,  vs.  William  F.  Kettenbach, 
George  H.  Kester  and  William  Dwyer,  No.  2211  upon 
the  docket  of  this  court,  with  this  case,  and  upon  good 
cause  being  shown  and  counsel  for  the  respective 
parties  consenting  thereto,  it  is  hereby  ordered  that 
the  eases  hereinbefore  mentioned  be  consolidated 
with  this  case  for  hearing  and  argument  in  this 
court,  and  that  the  record  of  all  of  said  cases  be 
printed  in  one  record,  and  that  one  set  of  briefs  shall 
suffice  for  said  three  cases. 


Nos.  2209,  2210  and  221  1. 


Oltrrmt  Court  af  Kppmh 

Olransrnpt  of  ^Anavh. 

IN   FOURTEEN  VOLUMES. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 
WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
and  FRANK  W.  KETTENBACH, 

Appellees. 


No.  2209. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 
WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
THE  IDAHO  TRUST  COMPANY,  a  Corporation, 
THE  LEWISTON  NATIONAL  BANK,  a  Corpora- 
tion, THE  CLEARWATER  TIMBER  COMPANY, 
a  Corporation,  ELIZABETH  W.  THATCHER, 
CURTIS  THATCHER,  ELIZABETH  WHITE, 
EDNA  P.  KESTER,  ELIZABETH  KETTEN- 
BACH, MARTHA  E.    HALLETT,  and   KITTY 

E.  DWYER,  .       „ 

Appellees. 


No.  2210. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 


vs. 
ACI 
and"  WILLIAM  DWYER, 


No.  2211. 


WILLIAM  F.  KETTENBACH^  GEORGE  H.KEFffill    I        IT    rj 

Appellees. 
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IN   FOURTEEN  VOLUMES. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 
WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
and  FRANK  W.  KETTENBACH, 

Appellees. 
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THE  UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 
CLARENCE  W.  ROBNETT,  WILLIAM  DWYER, 
THE  IDAHO  TRUST  COMPANY,  a  Corporation, 
THE  LEWISTON  NATIONAL  BANK,  a  Corpora- 
tion, THE  CLEARWATER  TIMBER  COMPANY, 
a  Corporation,  ELIZABETH  W.  THATCHER, 
CURTIS  THATCHER,  ELIZABETH  WHITE, 
EDNA  P.  KESTER,  ELIZABETH  KETTEN- 
BACH, MARTHA  E.    HALLETT,   and   KITTY 

E.  DWYER, 

Appellees. 


No.  2210. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

WILLIAM  F.  KETTENBACH,  GEORGE  H.  KESTER, 

and  WILLIAM  DWYER, 

Appellees. 


No.  2211. 
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(Vol.10) 3923 

Plaintiff's  Exhibit  No.  ^0   (Check  Dated 


xvi  The  United  States  of  America 

Index.  Page 

EXHIBITS— Continued : 

Lewiston,  Idaho,  February  28,  1907, 
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H.  J.  Steffey  to  W.  J.  Todd)  (Vol. 
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and  the  Idaho  Trust  Company)  (Vol. 
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(Vol.  11) 3980 

Plaintiff's  Exhibit  No.  104  (Indictment  No. 
615,  Dated  November  6,  1905,  Issued 
for  William  F.  Kettenhach,  Q-eorge  H. 
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BRIEF  ON  BEHALF  OF  APPELLANT. 


STATEMENT  OF  THE  CASES. 

Between  April,  1902,  and  April,  1909,  about  9,000 
acres  of  Government  timber  lands  in  Latah  and  Nez 
Perce  Counties,  Idaho,  were  entered  under  the  timber 
and  stone  act  of  June  3,  1878  (20  Stat.,  89),  as  amended 
by  the  act  of  Congress  of  August  4,  1892,  and  trans- 
ferred by  the  entrymen,  practically  as  fast  as  their 
entries  were  perfected,  to  one  or  more  of  the  defend- 
ants, except  such  entries  as  are  still  held  by  the  entry- 
men  in  trust  for  one  or  more  of  the  defendants. 

Each  of  the  three  above-entitled  suits  was  brought 
by  the  United  States  against  Wilham  F.  Kettenbach, 
George  H.  Kester,  William  Dwyer,  and  other  parties 
to  cancel  the  patents  to  said  lands  on  the  ground 
that  the  titles  thereto  were  obtained  from  the  Gov- 
ernment by  said  defendants  in  violation  of  the  govern- 
mental policy  with  respect  to  the  pubUc  lands,  and 
contrary  to  the  letter  as  well  as  the  spirit  of  the  timber 

and  stone  act. 

In  case  No.  2209  sixteen  different  patents  are 
attacked;  in  case  No.  2210  thirty-eight,  and  in  case 
No.  2211  eight  are  attacked. 

The  bills  of  complaint  as  amended  charge  that  Kester, 
Kettenbach,  Dwyer,  and  others  about  the  years  1901 
and  1902  entered  into  a  consph-acy  by  which  they  were, 
by  indirection,  to  acquire  pubhc  timber  lands  in  excess 
of  the  maximum  amount  allowed  by  law  to  any  one 
person,  and  that  from  time  to  time,  in  effecting  the 
purpose  of  such  conspiracy,  they  joined  to  themselves 
other  persons  (Clarence  W.  Robnett,  Jackson  O'Keefe, 
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Fred  Emory,  C.  W.  Colby,  and  Harvey  J.  Steffey),  and, 
either  directly  or  through  the  persons  so  associated  with 
them,  entered  into  unlawful  agreements  with  numer- 
ous qualified  entry  men  by  which  such  persons  should, 
ostensibly  for  their  own  use  and  benefit,  but  in  reality 
for  the  use  and  benefit  of  the  defendants,  acquire  title 
with  the  understanding  that  immediately  or  soon  after 
the  acquisition  thereof  they  should,  for  a  small  con- 
sideration, convey  it  to  the  defendants  or  one  of  them; 
also  that  the  persons  procured  by  said  defendants,  their 
coconspirators  or  agents,  as  a  part  of  his  application  to 
enter  and  as  a  necessary  and  material  step  in  the  pro- 
ceedings to  obtain  a  patent  for  the  land  sought  by  him 
to  be  entered,  did  file  in  the  Land  Office  a  written  state- 
ment of  the  tenor  prescribed  by  said  act  of  Congress 
wherein  such  persons  did  falsely,  fraudulently,  and 
deceitfully  swear  in  substance  that  he  or  she  was  not 
applying  to  purchase  the  tract  of  land  by  him  or  her 
sought  to  be  entered  on  speculation,  but  in  good  faith 
to  appropriate  the  same  to  his  or  her  own  exclusive  use 
and  benefit,  and  that  he  or  she  had  not,  directly  or  in- 
directly, made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  or  persons  whatsoever,  by  which 
the  title  which  he  or  she  should  acquii^e  from  the  Gov- 
ernment of  the  United  States  should  inure  in  whole  or 
in  part  to  the  benefit  of  any  persons  except  him  or  her- 
self, whereas  in  truth  and  in  fact  each  of  said  persons 
was  applying  to  enter  the  tract  by  him  or  her  sought 
to  be  entered  on  speculation,  and  not  in  good  faith  for 
his  or  her  own  exclusive  use  and  benefit,  and  had  made 
an  unlawful  agreement  with  the  said  defendants  where- 
by the  title  by  him  or  her  to  be  acquired  should  inure 
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to  the  use  and  benefit  of  the  said  defendants,  to  some 
other  person  or  to  some  firm  to  be  by  said  defendants 
designated;  and  that  said  statements  so  made  by  the  said 
persons,  and  each  of  them,  were  known  hy  said  persons 
and  hy  each  of  them,  and  were  known  hy  said  defendants 
to  he  false,  untrue,  fraudulent,  and  deceitful.  (Par.  14, 
bills  of  comp.,  Nos.  2210-2211;  par.  11,  bill  of  comp., 
No.  2209.) 

By  stipulation  of  all  the  parties  to  the  several  cases 
there  was  a  consolidation  in  the  District  Court  for  the 
purpose  of  taking  the  testimony  in  said  cases,  and  said 
cases  have  been  consolidated  by  order  of  this  court. 

The  district  judge,  in  an  opinion  common  to  the 
three  cases,  held  that  all  of  the  land  involved  in  case 
No.  2211  was  entered  by  the  several  entrymen  in  fraud 
of  the  statute,  but  that  Kester  and  Kettenbach  held  the 
same  as  innocent  purchasers;  that  a  large  portion  of  the 
land  involved  in  cases  No.  2209  and  No.  2210  was  law- 
fully entered,  but  that  a  number  of  the  entries  in  said 
cases  were  fraudulently  made.  As  to  the  latter,  he 
held  that  the  defendants  in  whom  the  titles  thereto 
were  vested  were  innocent  purchasers  thereof,  except  as 
to  the  entries  of  Guy  L.  Wilson,  Frances  A.  Justice,  and 
Robert  O.  WaMman,  and  these  he  ordered  canceled. 

On  April  15,  1912  (pp. ),  decrees  were  entered 

dismissing  the  bills  of  complaint  in  cases  No.  2209  and 
No.  2211,  and  canceling  the  patents  for  the  entries 
made  by  the  said  Wilson,  Justice,  and  Waldman  in  No. 
2210,  and  dismissing  the  bill  as  to  the  other  entries 
therein.  It  is  from  these  decrees  that  appeals  are  taken 
to  this  court. 


5 
THE  EVIDENCE. 


INTRODUCTORY    STATEMENT. 

The  District  Court  reached  the  conclusion  it  did  by 
holding  in  effect  that  the  witnesses  Clarence  W.  Rob- 
nett  and  Harvey  J.  Steffey  are  not  worthy  of  belief 
under  any  circumstances  and  in  giving  no  weight  what- 
ever to  their  testimony  no  matter  how  strongh^  it  was 
corroborated  by  contemporaneous  circumstances,  and 
in  giving  such  weight  and  credibility  to  the  testimony 
of  Kettenbach,  Kester,  Dwyer,  and  other  witnesses  as 
though  it  came  from  entirely  disinterested  persons  and 
persons  of  the  strictest  integrity  and  unimpeachable 
character.  It  would  seem  to  us,  therefore,  not  inap- 
propriate at  the  outset  to  present  to  the  court  the  more 
important  witnesses  in  their  true  light. 

At  the  beginning  of  the  opinion  the  court  announced 
the  law  on  the  question  of  the  weight  to  be  given  the 
testimony  of  an  accomplice  and  then  stated  that  the 
fact  that  Ro):)nett  is  an  accomplice  is  not  the  most 
serious  consideration  affecting  his  credibility,  as  it 
appears  from  credible  evidence,  independent  of  his 
admissions  to  the  same  effect,  that  in  several  instances 
he  deliberately  induced  entrymen  to  make  false  state- 
ments, both  in  their  application  and  in  their  testimony 
upon  final  proof  relative  to  entries  involved  in  the  cases, 
which  false  statements,  although  in  some  cases  not 
constituting  technical  perjury,  involve  on  the  part  of 
Robnett  all  the  moral  obliquity  of  perjured  statements, 
because  they  were  made  under  oath,  at  a  time  when  it 
was  assumed  that  such  oath  was  authorized  by  law. 
Subsequently  he  was  indicted  and  convicted  of  subor- 


nation  of  perjury,  in  inducing  entrymen  in  their  pre- 
liminary applications  in  the  Land  Office,  falsely  to 
represent  under  oath,  that  they  had  personally  visited 
the  lands  applied  for  prior  to  initiating;  their  entry. 
The  court  further  said  that  said  judgment  was  reversed 
by  this  court  for  the  reason  that  that  part  of  the  sworn 
statement  was  not  authorized  by  statute,  and  therefore 
could  not  be  the  basis  of  a  charge  of  perjury  or  subor- 
nation of  perjury,  even  though  the  statement  made  was 
wilfully  false  (259-260). 

The  only  "  creditable  evidence  independent  of  his 
admissions"  that  he  induced  entrymen  to  make  false 
statements  in  their  application  and  final  proof,  is  that 
of  the  entrymen  who  made  and  swore  falsely  to  such 
statements,  and  it  would  seem  that  the  same  moral 
obliquity  that  attached  to  Robnett  would  also  attach 

to  them. 

But  as  to  the  entrymen  who  swore  falsely  in  the 
papers  they  filed  in  the  Tand  Office  as  a  part  of  their 
entry,  the  court  said : 

The  immorality  of  such  perversion  of  the 
t  ruth  is,  of  course,  much  to  be  deplored  *  *  *. 
Under  the  circumstances  of  the  case,  in  view  of 
the  prevalent  understanding  that  the  officers  of 
the  Land  Department  would  not  accept  bor- 
rowed money,  there  is  no  room  for  the  inference 
that  because  the  entryman  perverted  the  truth  in 
this  particular  he  also  falsified  the  facts  in  some 
other  particular'^  (p.  273). 

The  defendant  Dwyer  was  also  convicted  of  suborna- 
tion of  perjury  in  the  same  court  as  was  Robnett  and 
at  about  the  same  time.     He  induced  Hiram  F.  Lewis 


and  Guy  L.  Wilson,  witnesses  in  these  cases,  to  swear 
falsely  in  their  sworn  statement;  and  said  two  persons 
and  Charles  Carey  to  swear  falsely  at  final  proof,  and 
the  judgment  in  that  case  was  reversed  by  this  court. 
(Dwyer  v.  United  States,  170  Fed.,  160,  case  No.  1606.) 

Sentences  were  awarded  to  Robnett  and  Dwyer  on 
said  convictions  by  the  district  judge  who  wrote  this 
opinion. 

Again,  in  the  opinion  of  the  district  court  appears 
the  following : 

In  the  second  place,  after  Robnett's  convic- 
tion, and  prior  to  the  reversal  referred  to,  the 
three  principal  defendants  were  put  on  trial 
upon  the  charge  of  conspiring  to  defraud  the 
United  States  out  of  the  title  and  possession  of 
some  of  the  timber  lands  described  in  the  bills 
of  complaint.  At  such  trials  Robnett  was 
called  to  testify  upon  behalf  of  the  defendants, 
and,  while  so  testifying,  under  oath,  in  open 
court,  he  made  many  statements  of  fact  which 
are  directly  contrary  to,  and  wholly  irreconcilable 
with,  the  testimony  which  he  gave  before  the 
examiner  in  these  cases.  And  again  not  a  great 
while  before  giving  his  testimony  before  the 
examiner,  he  made  affidavit  to  statements 
wholly  irreconcilable  with  statements  he  made 
under  oath.  Under  such  circumstances,  it  is 
insisted  by  the  defendants  that  it  can  not  prop- 
erly be  held  that  the  witness  recognizes  the 
sanction  of  an  oath  or  has  any  regard  therefor; 
and  there  is  suggested  the  further  question,  to 
which  testimony  the  greater  weight  should  be 
accorded,  that  given  at  the  criminal  trial,  favor- 
able to  the  defendants,  or  that  given  in  the 
present  suits,  favorable  to  the  Government. 
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It  is  a  fact  that  at  the  trial  of  Robnett,  in  November, 
1906,  at  which  he  was  convicted  of  subornation  of 
perjury  and  his  personal  liberty  was  at  stake,  he  did 
not  take  the  witness  stand  in  his  own  defense.  (See 
record  No.  1607,  this  court,  Rohnett  v.  United  States, 
169  Fed.,  778.)  And  at  the  trial  of  the  case  against 
Kettenbach,  Kester,  and  Dwyer,  mentioned  in  the 
opinion  at  which  Robnett  testified  for  the  defense,  he 
was  not  a  party  defendant  and  his  personal  liberty 
was  not  at  stake,  he  was  influenced,  howe^-er,  to  swear 
falsely  to  save  Kettenl)ach,  Kester,  and  Dwyer  from 
prison. 

At  the  trial  of  said  case  the  defendants  were  found 
guilty,  and  the  district  judge  who  wrote  the  opinion 
in  the  present  cases  presided  at  the  trial  and  imposed 
sentences  upon  the  defendants.  Besides  Robnett, 
each  of  the  defendants,  Kester,  Kettenbach,  and 
Dwyer,  testified  in  his  own  defense  and  each  denied 
all  of  the  evidence  pointing  to  his  guilt,  thereby  con- 
tradicting a  great  many  witnesses,  most  of  whom 
were  entrymen  and  testified  in  the  present  equity 
proceedings.  The  district  judge  refused  to  hear  mo- 
tions for  a  new  trial  on  technical  grounds,  but  he 
must  have  been  impressed  with  the  fact  that  the 
defendants  perjured  themselves  in  giving  testimony 
at  said  trial  and  were  guilty  of  the  offenses  of  which 
they  were  convicted  or  he  would  have  set  aside  the 
verdict  of  his  own  motion.  The  judgment  of  the  trial 
court  was  reversed  by  this  court  May  17,  1909,  one 
of  the  grounds  being  the  refusal  of  the  trial  court  to 
hear  the  motions  for  new  trial.  (No.  1605,  Kester, 
Kettenbach,  and  Dwyer  v.  United  States,  170  Fed.  167.) 


The  affidavit  mentioned  by  the  court  in  the  opinion 
was  made  by  Robnett  relative  to  the  entry  of  Carrie 
D.  Maris,  'July  1,  1909,  three  years  after  Robnett  had 
conveyed  said  claim  to  Kester  and  Kettenbach  in 
July,  1906.  Therefore,  Robnett  was  induced  to  make 
said  affidavit  for  the  defendants,  and  they  at  the  time 
of  obtaining  the  same  having  no  other  use  for  or  purpose 
than  of  using  it  to  impeach  Robnett  in  the  event  he 
should  testify  to  the  real  facts  concerning  the  Maris 
entry  at  the  retrial  of  the  case  just  mentioned.  It  is 
now  evident  that  Robnett  testified  truthfully  in  the 
present  cases  relative  to  the  procuring  of  the  Maris 
entry.  The  entry  woman  testified  to  an  agreement 
entered  into  between  Robnett  and  herself  before  the 
entry  was  initiated,  in  violation  of  law,  and  the  court 
held  that  the  entry  was  made  in  fraud  of  the  statute 
(pp.  305-306).  The  record  shows,  as  we  will  point 
out  hereafter,  many  instances  where  the  defendants, 
many  months  after  they  had  secured  title  to  entries, 
obtained  affida^'its  from  the  entrymen  for  similar 
purposes. 

Again,  in  the  opinion,  the  court  said : 

It  seems  that  while  indictments  were  still 
pending  against  him  (Robnett)  charging  him 
with  offenses  connected  with  his  land  transac- 
tions, and  while  he  was  employed  as  bookkeeper 
in  the  Lewiston  National  Bank  he  violated  the 
national  bank  laws  in  a  number  of  particulars, 
one  of  such  violations  being  the  abstraction  and 
embezzlement  of  divers  sums  of  money  aggregat- 
ing an  amount  alleged  to  be  greatly  in  excess  of 
$100,000.  He  was  arrested  on  a  charge  of  one 
or  more  of  such  violations  and  held  to  appear 
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before  the  grand  jury.  After  such  arrest,  and 
prior  to  the  convening  of  the  grand  jury,  nego- 
tiations were  entered  into  between  him  and  the 
special  agents  of  the  Government,  at  the  instance 
of  the  latter,  as  a  result  of  which  he  appeared 
to  have  concluded  to  testify  as  a  witness  for  the 
Government  not  only  in  these  suits,  but  in  the 
criminal  cases  pending  against  the  principal  de- 
fendants and  others,  and  also  before  the  grand 
jury  in  relation  to  the  affairs  of  the  Lewiston 
National  Bank  which  were  to  be  made  the  sub- 
ject of  investigation  (pp.  262-263). 

*  *  *  While  in  the  trial  of  the  three  prin- 
cipal defendants  (Kester,  Kettenbach,  and 
Dw3^er)  upon  the  charge  of  conspiracy  to  de- 
fraud the  United  States  in  connection  with  the 
entry  and  acc|uisition  of  title  to  the  timber  lands 
herein  involved  (the  case  upon  which  the  defend- 
ants had  l)een  convicted  and  that  judgment 
reversed  and  a  new  trial  ordered  by  this  court), 
he  testified  upon  behalf  of  the  Government,  his 
testimony  l^eing  in  many  respects  the  same  as 
that  given  before  the  examiner,  and  later  he 
testified  at  three  different  trials  involving  charges 
against  the  defendant  Kester,  and  the  defendants 
W.  F.  Kettenbach  and  F.  W.  Kettenbach  relat- 
ing to  the  affairs  of  the  Lewiston  National 
Bank.  In  the  meantime,  before  the  trial  of  any 
of  the  national  bank  cases,  the  criminal  charges 
against  him  growing  out  of  his  timber  transac- 
tions were  dismissed  upon  the  motion  of  the 
Government  (pp.  263-264). 

The  court  thus  proceeds  on  the  theory  that  Robnett 
gave  testimony  in  the  present  cases  and  in  the  national 
bank  cases  mentioned  in  order  to  protect  himself,  the 
implication  being  that,  notwithstanding  there  was  no 
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direct  promise  of  immunity,  Robnett  believed  that  a 
certain  amount  of  consideration  would  be  shown  him 
by  the  Government  by  reason  of  his  testimony,  and 
that  the  President  had  rewarded  him  therefor  by  grant- 
ing him  an  unconditional  pardon.  Thus  the  opinion 
proceeds : 

He  (Robnett)  states  that  no  definite  promise 
of  immunity  was  ever  made  to  him  and  possibly 
that  he  was  informed  by  the  special  agents  that 
they  did  not  have  the  authority  to  make  such 
agreement.  With  some  apparent  reluctance  he 
admits  that  he  decided  to  take  the  course  which 
he  was  asked  to  take,  and  which,  after  some  con- 
sideration, he  concluded  to  take  with  the  hope 
that  in  some  way  he  would  profit  thereby.  *  *  * 

(P.  263.) 

In  the  absence  of  substantial  evidence,  and 
especially  in  view  of  the  disclaimer  of  knowledge 
of  any  such  agreement  (promise  of  immunity  in 
the  land  fraud  and  bank  cases)  upon  the  part  of 
the  responsible  representatives  of  the  Govern- 
ment, I  should  be  loath  to  believe  that  any 
agreement  was  entered  into.     *    *     *     (P.  264.) 

It  is  wholly  unimportant  whether  or  not  he 
had  any  agreement  for  immunity,  if,  as  he  ad- 
mits to  be  the  case,  he  pursued  the  course  which 
he  did  pursue  and  testified  for  the  Government 
with  the  hope  of  receiving  favorable  considera- 
tion.    *     *     * 

It  is  quite  incredible  that  he  did  not  learn 
from  some  source  that  the  prosecution,  as  a  rule, 
is  not  ungrateful  for  information  furnished  by 
persons  charged  with  crime,  and  his  hope  that 
he  might  profit  by  such  consideration  proves  not 
to  have  been  entirely  unfounded,  for,  subsequent 
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to  his  admission  in  the  several  cases,  it  is  a  matter 
of  record  in  this  court  and  common  knowledge 
that  upon  his  pleadina;  guilty  to  each  of  six 
different  counts,  charging  violation  of  the  na- 
tional banking  laws  by  making  false  entries  and 
false  reports,  and  five  counts,  charging  embez- 
zlement or  abstraction  of  the  funds  belonging  to 
the  bank,  aggregating  approximately  $137, ()()(), 
he  was  promptly  granted  an  absolute  pardon 
(p.  265). 

To  the  statement  in  the  opinion  that  before  the  trial 
of  the  bank  cases  the  indictments  against  Robnett 
growing  out  of  his  timber  transactions  were  dismissed 
upon  the  motion  of  the  Government,  the  court  might 
have  added,  as  it  is  a  fact,  that,  at  the  time  of  the  dis- 
missal of  the  indictments  against  Robnett  or  shortly 
thereafter  and  before  the  trial  of  the  present  cases,  all 
the  indictments  against  the  defendants,  Kester,  Kot- 
tenbach,  and  Dw3^er  and  other  persons,  growing  out  of 
the  land  transactions  in  the  northern  division  of  the 
District  of  Idaho,  whether  they  had  been  witnesses  for 
or  against  the  Government,  were  also  dismissed.  The 
cases  referred  to  are : 

United  States  v.  Clarence  W.  Rohiett.  Xo.  601. 
Filed  July  13,  1905. 

Charge:  Subornation  of  perjury.  Based  on 
securing  Joel  H.  Benton,  uncle  of  Kettenbach, 
to  swear  falsely  in  connection  with  his  entry, 
which  is  involved  in  the  present  cases. 

United  States  v.  Clarence  W.  Rohiiett.  Xo.  621. 
Filed  November  6,  1905. 

Charge:  Subornation  of  perjury.  Based  on 
procuring  Louis  Drackman  to  swear  falsely  in 
connection  with  his  timberland  entry. 
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United  States  v.  William  B.  Benton.    No.  620. 
Filed  November  6,  1905. 

Charge:  Subornation  of  perjury.  Based  on 
procuring  John  H.  Long  to  swear  falsely  in  con- 
nection with  his  entry  of  timberland.  Both 
Benton  and  Long  are  entrymen  in  the  cases 
herein,  and  Benton  is  a  cousin  of  Kettenbach. 
United  States  v.  Joel  H.  Benton.  No.  602. 
Filed  July  13,  1905. 

Charge:  Perjury.     Swearing  falsely  in  making 
entry  of  his  timber  claim. 

United   States   v.    F.    L.    Shaefer.     No.    603. 
Filed  Jul^f  13,  1905. 

Charge:  Perjury.     Swearing  falsely  in  mak- 
ing entry  of  a  timber  claim. 

United  States  v .  Rowland  A.  Lambdin.  No. 
604.     Filed  July  13,  1905. 

Charge:  Perjury.  Swearing  falsely  in  mak- 
ing entry  of  a  timber  claim. 

United  States  v.  George  H.  Kester.  No.  606. 
Filed  July  13,  1905. 

Charge:  Subornation  of  perjury.  Suborning 
Ivan  R.  Cornell  to  commit  perjury  in  connection 
with  his  timberland  entry. 

United  States  v.  William  B.  Benton,  Clarence 
W.  Rohnett,  and  Williayn  F.  Kettenbach.  No. 
617.     Filed  November  6,  1905. 

Charge:  Conspiracy  to  defraud  the  United 
States  of  its  timberlands. 

United  States  v.  Willmn  F.  Kettenbach,  George 
H.  Kester,  and  William,  Dwyer.  No.  615.  Filed 
November  6,  1905. 

Charge:  Conspiracy  to  defraud  the  Govern- 
ment of  the  timberlands  involved  in  the  present 
suits  and  kno^m  as  the  Steffey  group. 
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United  States  v.  Fred  Emory,  C.  W.  Colby, 
George  H.  Kester,  and  William  F.  Kettenbach. 
No.  618.     Filed  November  6,  1905. 

Charge:  Conspiracy  to  defraud  the  United 
States  of  its  timberlands,  among  them  are  en- 
tries involved  in  the  present  eases.  (This  in- 
dictment had  previously  been  dismissed  as  to 
Kester  and  Kettenbach.) 

United  States  v.  William  Dwyer.  No.  616. 
Filed  November  6,  1905. 

Charge:  Subornation  of  perjury,  in  suborning 
Hiram  F.  Lewis  and  Guy  L.  Wilson  to  commit 
perjury  in  connection  with  timberland  entries 
they  were  making.  The  latter's  entry  was 
involved  in  these  cases  and  was  held  for  cancel- 
lation by  the  District  Court. 

Notwithstanding  Rowland  A.  Lambdin  refused  to 
testify  on  behalf  of  the  Government  at  the  trial  of  the 
defendants,  though  he  had  given  evidence  against  them 
at  the  former  trial  of  the  same  case,  the  indictment 
against  him  above  mentioned  was  also  dismissed.  His 
refusal  to  testify  on  behalf  of  the  Government  in  the 
present  cases  on  the  ground  that  his  testimony  might 
tend  to  incriminate  him  was  after  said  indictment  had 
been  dismissed. 

WilUam  B.  Benton,  Fred  Emory,  and  C.  W.  Colby 
all  testified  on  behalf  of  the  defendants  in  the  present 
cases,  and  Benton  testified  for  the  defendants  at  a  for- 
mer trial  and  before  the  indictment  against  him  was 
dismissed. 

In  every  indictment  mentioned  in  the  opinion  charg- 
ing Robnett  with  abstraction  or  embezzlement  of  funds 
of  the  Lewiston  National  Bank  or  other  violations  of 
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the  national  banking  laws,  the  defendants  Kester  and 
Kettenbach  were  codefendants  with  him,  either  as  prin- 
cipals or  as  aiders  and  abettors,  with  the  exception  of 
one  in  which  Robnett  was  jointly  indicted  with  the 
defendant  Frank  W.  Kettenbach. 

Some  months  before  the  trial  of  the  present  cases  and 
before  the  delivery  of  the  opinion  herein,  the  defend- 
ants Kester  and  Kettenbach  were  tried  and  found 
guilty  of  violations  of  the  national  bank  act  in  the  same 
court  in  which  the  present  cases  were  tried,  but  before 
a  different  judge.  The  judgment  in  that  case  was 
affirmed  recently  by  this  court;  and  the  record  of  that 
case  shows  clearly  that  Kester  and  Kettenbach  not 
only  swore  falsely  in  defense  of  themselves  at  the  trial 
of  said  case,  but  that  they  directed  and  caused  Robnett 
to  make  false  entries  in  the  reports  to  the  comptroller 
to  conceal  their  unlawful  use  of  the  funds  of  the  bank, 
much  of  which  was  used  in  the  timber  transactions 
involved  in  the  present  cases. 

Instances  of  Presidents  and  of  governors  of  the  sev- 
eral States  extending  executive  clemency  to  persons 
having  pleaded  guilty  to  or  having  been  convicted  of 
crime,  either  before  or  after  testifying  at  the  trial  of 
their  coconspirators  or  codefendants  in  crime,  are  not 
uncommon.  It  is,  however,  exceedingly  rare,  if  not 
entirely  without  precedent,  for  a  Federal  judge,  in 
order  to  fortify  himself  in  a  conclusion  reached,  to  hold 
in  effect  and  by  innuendo  charge,  though  reluctantly 
disclaiming  any  such  purpose,  that  such  persons  testify- 
ing under  such  circumstances  did  so  because  of  an  im- 
plied agreement  or  understanding  with  the  prosecuting 
officer  that  immunity  would  be  granted  and  that  the 
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executive  had  immediately  thereafter  made  good  the 
impUed  agreement  by  granting  an  unconditional  pardon. 
A  striking  illustration,  though  far  more  serious  in  its 
character  than  in  the  present  case,  occurred  at  the  trial 
of  the  persons  charged  with  the  murder  of  former  Gov- 
ernor Steunenberg.  At  the  trial  of  that  case  the  senior 
Senator  from  Idaho  and  the  retiring  governor  of  that 
State  represented  the  prosecution.  One  of  the  code- 
fendants.  Orchard,  pleaded  guilty  and  at  the  trial  gave 
evidence  on  behalf  of  the  State,  and  in  the  course  thereof 
admitted  his  complicity  in  thirty-odd  murders,  and 
sentence  of  capital  punishment  was  imposed  upon  him. 
Later  that  sentence  was  commuted  by  the  governor, 
now  junior  Senator  from  the  State  of  Idaho.  We  do 
not  believe,  nor  have  we  ever  heard  it  charged  except 
perhaps  by  those  in  sympathy  with  the  defendants  in 
that  case,  that  the  eminent  gentlemen  who  conducted 
that  prosecution  promised  immunity  to  Orchard  for  his 
testimony,  or  that  the  distinguished  gentleman  who 
granted  the  clemency  was  carrying  into  effect  an  im- 
plied agreement. 

As  to  the  witness  Harvey  J.  Steffey,  the  court  said : 

Not  only  was  he  an  accompHce  in  the  con- 
spiracy, but  in  effecting  the  object  thereof  he 
suborned  perjury,  for  he  knowingly  induced  the 
entrymen  to  commit  perjury  in  their  prelimi- 
nary applications;  and  it  is  further  to  be  noted 
that  while  acting  as  a  witness  at  the  final  proof 
in  several  cases  he  made  answers  under  oath 
which  he  knew  to  be  untrue,  and  which,  while 
possibly  not  constituting  technical  perjury,  in- 
volved the  moral  obliquity  of  perjury  (p.  353). 
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Then  the  court,  after  quoting  portions  of  Steffey's 
testimony,  said: 

Obviously  testimony  so  tainted  can  not  prop- 
erly be  accorded  the  weight  and  force  of  evidence 
from  an  undefiled  source  (p.  356). 

The  court  held  that  the  eight  entries  procured  by 
Steffey  and  involved  in  case  No.  2211  were  made  in 
fraud  of  the  statute.  It  was  unwilling  to  hold,  how- 
ever, that  Kester,  Kettenbach,  and  Dwyer  were  acting 
in  concert  with  Steffey,  or  that  they  had  any  knowledge 
of  the  fraudulent  character  of  said  entries.  This  con- 
clusion was  based  largely  upon  testimony  of  Kester, 
Kettenbach,  and  Dwyer  whereby  they  denied  all  com- 
plicity in  the  making  of  the  entries  or  knowledge  of  the 
manner  in  which  they  were  made. 

As  further  reason  for  holding  that  Kester  and  Ket- 
tenbach were  innocent  purchasers  for  value  of  the 
entries  forming  the  Steffey  group,  the  court  said : 

Upon  the  one  hand,  it  is  undoubtedly  true 
-  that  the  defendants  were  acquiring  timber  lands, 
and  were  lending  encouragement  and  assistance 
to  qualified  entrymen  with  the  hope  at-4east 
that  they  would  be  able  to  purchase  the  title 
after  it  passed  from  the  Government  into  private 
ownership.  *  *  *  On  the  other  hand,  the 
record  shows  that  in  July,  1905,  a  considerable 
time  before  any  one  of  these  entries  was  initiated, 
and  again  in  November,  1905,  about  the  time  the 
first  entry  was  made  (meaning  the  Steffey  group) , 
the  defendants  were  indicted  on  charges  of  con- 
spiring to  defraud  the  United  States  out  of  its 
timber  lands  and  of  subornation  of  perjury  in 
relation  to  the  acquisition  of  title  to  certain 
timber  lands.     If  not  otherwise,  the  technical 
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requirements  of  the  statute  must  have  thus  been 
forcibly  brought  to  their  attention,  and  they 
must  have  become  conscious  of  the  peril  of  par- 
ticipating in  fraudulent  acquisition  of  timber 
lands  and  of  the  risk  of  purchasing  titles  so 
acquired.  In  the  absence  of  some  powerful  mo- 
tive or  some  strong  incentive  it  would  seem  to  be 
almost  incredible  that  men  of  business  and  social 
standing  (Kester  and  Kettenbach)  in  the  com- 
munity would,  after  indictment  charging  certain 
conduct  to  be  criminal,  and  after  being  advised 
that  the  Government  was  engaged  in  an  investi- 
gation of  their  transactions  relating  to  the  ac- 
quisition of  timber  lands,  lend  themselves  or 
continue  to  participate  in  a  scheme  violative 
of  the  very  laws  on  which  the  pending  indict- 
ments were  based  (pp.  363-364). 

The  undefiled  character  and  business  and  social 
standing  of  Kester  and  Kettenbach  in  the  community 
seems  not  to  have  restrained  them  during  the  period 
of  the  investigation  of  their  land  transactions  and  the 
finding  of  the  indictments  mentioned  by  the  court, 
and  also  before  and  subsequent  to  the  return  of  said 
indictments,  from  using  large  sums  of  the  funds  of 
the  Lewiston  National  Bank  in  these  very  transactions 
and  in  making  false  entries  in  the  reports  to  the  comp- 
troller in  order  to  conceal  their  wrongdoing,  although 
the  penalty  for  violating  the  national  banking  laws 
is  much  more  severe  than  is  the  punishment  for  vio- 
lating the  timberlands  law;  and  the  testimony  of 
Steffey  and  the  contemporaneous  circumstances  sur- 
rounding the  making  of  the  Steffey  group  of  entries 
and   the  acquisition  of  title  thereto  by   Kester  and 
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Kettenbach  shows  conclusively  that,  the  defendants  did 
not  acquire  said  claims  as  innocent  purchasers. 
The  court  further  said : 

While  the  evidence  was  taken  and  reported 
by  a  special  examiner,  many  of  the  transactions 
involved  have  been  the  subject  of  investigation 
in  this  court  at  different  times  during  the  last 
five  years  in  connection  with  the  criminal  prose- 
cution of  the  defendants,  and  certain  of  the 
witnesses  appearing  before  the  examiner  have 
testified  upon  the  same  subject  one  or  more 
times  in  the  criminal  trials,  so  that  there  has 
been  some  opportunity  for  observing  their  man- 
ner of  testifying  and  of  forming  some  estimation 
of  their  dispositions  and  intelligence  (p.  258). 

Notw^ithstanding  the  court's  opportunity  of  obser- 
vation as  announced,  it  is  apparent  that  if  it  observed 
it  failed  to  note  on  a  number  of  occasions  the  manner 
and  disposition  of  Kester,  Kettenbach,  and  Dwyer, 
and  other  witnesses  for  the  defense  while  giving 
testimony,  which  would  affect  seriously  the  credi- 
bility and  weight  to  be  given  their  testimony.  Fur- 
thermore, the  record  in  the  present  cases  shows,  as 
we  shall  point  out  hereafter,  that  Kester  and  Dwyer 
time  and  time  again  suborned  en  try  men  to  perjure 
themselves  in  making  their  entries  at  the  Land  Office, 
and  that  Dw^^er  and  Emory  on  a  number  of  occasions, 
while  witnesses  at  final  proof  for  entrymen,  gave 
evidence  under  oath  which  they  knew  to  be  untrue, 
and  were  guilty  of  ''the  moral  obliquity  of  perjury." 
There  is  nothing  in  the  opinion,  however,  to  indicate 
that  the  testimony  of  the  defendants  and  of  the  wit- 
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nesses  on  behalf  of  the  defense  came  from  other  than 
an  undefiled  source. 

We  make  no  attempt  to  excuse  Robnett.     We  sug- 
gest the  following,  however,  in  mitigation  of  his  con- 
duct.    As  a  boy  of  humble  origin  he  entered  the  Lew- 
iston  National  Bank  in  the  menial  position  of  janitor 
and  remained  with  that  institution  for  seventeen  years. 
Kester  and  Kettenbach  were  president  and  cashier, 
respectively,  of  said  bank  from  1895  until  they  retired 
in  July,   1907,  and  during  that  period  Robnett  was 
the  bookkeeper  and  did  their  bidding  in  all  matters, 
so  what  he  learned  was  while  he  was  enjoying  the 
social    and    financial    surroundings    of    the    Lewiston 
National  Bank  and  under  the  tutelage  of  the  defend- 
ants,   Kester    and    Kettenbach.     He    engaged    with 
them  in  their  timber  enterprises,   in  which  they  all 
used    the   funds   of   the   bank.     In   order   that   their 
wrongdoing  might  not  be  discovered,  he  made  false 
entries  in  the  books  of  the  bank  and  in  the  reports  to 
the  comptroller  by   their  direction.     Though  he  did 
not  testify  in  his  own  defense,  when  tried  for  suborna- 
tion of  perjury,  he  testified  falsely  in  defense  of  Kester, 
Kettenbach,    and   Dwyer   in   order   that   they   might 
escape  conviction  upon  the  charge  of  conspiracy  to 
defraud  the  Government  of  some  of  the  lands  in  the 
present  cases.     After  his  arrest  upon  a  warrant  charg- 
ing him  with  violating  the  National  Banking  Laws, 
sworn  out  by  the  defendant,  Frank  W.  Kettenbach, 
he  realized  that  it  was  intended  that  he  and  Chapman 
(assistant  cashier)  should  alone  be  held  responsible  for 
the  violations  of  law  in  connection  with  the  conduct 
of  the  business  of  the  bank.     He  decided  to  tell  the 
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officers  of  the  Government  all  that  he  knew  of  all  the 
transactions  in  which  he  and  the  other  defendants  in 
these  cases  were  engaged.  At  that  time  he  had 
transferred  all  of  his  property  to  Frank  W.  Ket ten- 
bach,  and  was  penniless. 

All  that  we  ask  is  that  Robnett  and  his  testimony 
and  Steffey  and  his  testimony  be  measured  by  the  same 
legal  and  moral  standards  as  are  the  defendants  and 
other  witnesses  and  their  testimony  in  these  cases. 

We  shall  not  ask  that  Robnett's  and  Steffey's  evi- 
dence be  given  weight  except  when  such  evidence  is 
corroborated,  and  any  statement  made  in  this  brief 
based  upon  the  testimony  of  either  Robnett  or  Steffey 
will  be  so  indicated. 

PARTIES  DEFENDANT. 

The  defendant  William  F.  Kettenbach  has  resided  at 
Lewiston  for  the  last  32  years.  He  entered  the  Lewis- 
ton  National  Bank  in  1893,  and  was  successively  re- 
mittance clerk,  bookkeeper,  assistant  cashier,  until 
in  1895,  when  he  was  elected  president,  and  remained 
as  the  head  of  that  institution  until  he  was  succeeded 
by  his  uncle,  Frank  W.  Kettenbach,  July  8,  1907 
(pp.  3430,  3846). 

George  H.  Kester  was  employed  in  various  capacities 
in  the  Lewiston  National  Bank  from  1890  to  1907, 
and  was  cashier  from  1895  until  he  resigned  in  July, 
1907  (p.  3141). 

The  defendant  Clarence  W.  Robnett  was  contin- 
uously employed  in  the  Lewiston  National  Bank  from 
December,  1892,  until  March,  1909,  with  the  exception 
of  the  months  of  August  and  September,  1907.     He 
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entered  the  bank  at  the  age  of  17.  The  first  two  years 
of  this  period  his  duties  were  those  of  janitor,  at  $35.00 
per  month,  and  during  the  last  ten  years  of  his  service 
he  was  a  bookkeeper.  When  he  first  entered  the  bank, 
Frank  W.  Kettenbach  was  cashier  and  George  H. 
Kester  was  assistant  cashier  (pp.  2202,  2203,  2204). 

The  defendant  Frank  W.  Kettenbach,  uncle  of 
WilHam  F.  Kettenbach,  began  work  in  the  Lewiston 
National  Bank  as  bookkeeper  in  1885,  worked  in  dif- 
ferent positions  in  the  bank  and  finally  became  its 
president,  resigning  about  January,  1896  (p.  3577). 
He  was  again  elected  president  of  the  Lewiston  National 
Bank  in  July,  1907,  and  served  in  that  capacity  until 
about  January,  1910  (p.  3545).  He  is  also  the  presi- 
dent of  the  Idaho  Trust  Company  and  has  held  that 
position  ever  since  the  Idaho  Trust  Company  was 
organized  in  July,  1902  (p.  3545). 

The  defendant  William  Dwyer  resides  at  Lewiston, 
Idaho.  He  is  a  timl^er  cruiser  and  has  been  engaged 
in  that  business  in  Michigan,  Wisconsin,  Minnesota, 
and  Idaho  since  1887.  He  has  been  acquainted  with 
the  defendants  William  F.  Kettenbach  and  George  H. 
Kester  for  about  thirteen  years  (pp.  3298,  3299, 
3303).  The  first  cruising  he  did  for  either  Kester  or 
Kettenbach  was  in  1902  (p.  3366). 

The  defendant  the  Lewiston  National  Bank,  of  Lew- 
iston, Idaho,  was  incorporated  under  the  laws  of  the 
LTnited  States  relating  to  national  banks  in  1883,  with 
a  capital  stock  of  $50,000.00.  The  articles  of  incorpo- 
ration were  renewed  in  May,  1903,  for  a  period  of 
twenty  years.  In  January,  1905,  its  capital  stock 
was  increased  to  $100,000.00  (pp.  1958, 1960). 
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The  defendant  the  Idaho  Trust  Company,  with  its 
office  at  Lewiston,  Idaho,  was  incorporated  under  the 
laws  of  Idaho  in  July,  1902.  Frank  W.  Kettenbach, 
one  of  its  incorporators,  has  been  its  president  ever 
since  it  came  into  existence  (p.  1890). 

The  defendant  Elizabeth  Kettenbach  is  an  aunt  of 
William  F.  Kettenbach  (p.  1557). 

The  defendant  Elizabeth  White  is  the  mother-in- 
law  of  William  F.  Kettenbach  (p.  744). 

The  defendant  Edna  P.  Kester  is  the  wife  of  George 
H.  Kester  (p.  736). 

The  defendant  Kittie  E.  Dwyer  is  the  wife  of  William 
Dwyer  (p.  1877). 

The  defendant  Martha  E.  Hallett  was  a  particular 
friend  of  George  H.  Kester,  who  was  boarding  with 
her  at  the  time  she  made  her  timber  and  stone  entry 
(p.  1593). 

THE  CONSPIEACY. 

Robnett  testified  that  in  the  spring  of  1902  Kester 
and  William  F.  Kettenbach  became  interested  in  the 
acquisition  of  timberlands  and  the  matter  was  often 
discussed  between  them  and  others  at  the  Lewiston 
National  Bank.  Because  of  Dwyer's  knowledge  of 
timber  and  his  experience  in  that  business  in  Minnesota, 
and  the  fact  that  he  had  already  cruised  a  number  of 
timber  claims  and  had  people  he  said  he  could  put  on 
them,  Kester  and  Kettenbach,  in  IMarch  of  that  year, 
decided  that  if  Dwyer  were  willing  they  would  enter 
into  a  partnership  with  him  and  he  would  do  the 
cruising  in  the  woods.  The  three  were  to  share  equally 
in  the  profits  of  the  undertaking  (pp.  2204,  2205,  2206). 
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Shortly  thereafter  a  partnership  was  formed  between 
Kester,  William  F.  Kettenbach,  and  Dwyer  and  they 
procm*ed  different  persons  to  enter  all  the  timber  claims 
that  they  had  at  that  time  cruised,  upon  an  agreement 
that  said  entry  men  would  convey  the  title  they  would 
acquire  from  the  Government  to  Kester,  Kettenbach, 
and  Dwyer  for  $100  or  $200  apiece,  the  agreement  being 
that  Kester  and  William  F.  Kettenbach  would  furnish 
all  of  the  money  incident  to  the  making  and  the  per- 
fecting of  said  entries  (p.  2208). 

About  the  same  time  an  agreement  was  entered  into 
between  William  F.  Kettenbach,  Kester,  and  Robnett 
to  the  effect  that  at  any  time  Kester  and  Kettenbach 
had  timber  claims  cruised  for  which  they  did  not  have 
entrymen  they  could  put  on  said  claims,  that  they  would 
pay  $100  or  $200  to  each  person  Robnett  would  induce 
to  make  an  entiy  upon  one  of  such  timber  claims  upon 
an  agreement  that  said  entrymen  would  convey  the 
same  to  them  after  final  proof  (pp.  2207,  2208).  As 
to  other  timber  claims  upon  which  Robnett  would 
induce  persons  to  make  entry  on  his  own  account,  it 
was  agreed  that  Kester  and  Kettenbach  would  furnish 
him  all  the  mone^'^  that  he  needed  for  that  purpose, 
but  that  they  were  to  have  the  preference  right  over 
anybody  else  to  purchase  the  same.  In  either  event, 
Kester  said,  ''We  will  treat  you  right  in  it,"  and  ''We 
don't  take  anybody  up  to  the  timber  except  the  ones 
we  have  an  understanding  with  that  after  the  proof 
that  they  deed  the  claun  over  for  whatever  we  agree 
with  them"  (pp.  2209-2210). 

Robnett's  testimony  in  the  matter  is  as  follows : 


25 

Q.  Well,  now  state  what  was  said  [referring  to 
conversation  Robnett  had  with  Kettenbach 
after  relating  the  conversation  he  had  overheard 
between  Kester  and  Kettenbach  relative  to  their 
entering  in  the  scheme  to  obtain  the  Govern- 
ment's timberlands]. 

A.  I  went  into  the  office  there,  Will  Ketteh- 
Vmch's  private  office,  and 

Q.  Was  that  in  the  bank? 

A.  In  the  bank,  in  the  President's  private 
office,  and  I  says,  "Will,  I  overheard  a  conver- 
sation between  yon  and  George  the  other  day, 
and  if  there  is  any  mone}^  to  be  made  out  of  the 
timber  I  would  like  to  get  in  and  work  with  you 
and  make  some  money,"  and  Will  says,  "Clar- 
ence, we  would  like  to  help  you,  but  we  are  going 
into  arrangements  with  Dwyer  and  George  and 
myself,"  and  he  says,  "We  are  to  be  equal  part- 
ners, and  I  don't  see  any  chance  for  you  to  get 
in,  but  you  can  have  a  talk  with  George,  and  we 
will  do  all  we  can  for  you." 

Q.  At  that  time  or  prior  to  that  time  had  3^ou 
heard  any  conversation  between  Mr.  Kester  and 
Mr.  Kettenbach,  or  any  plan  outlined  by  them 
as  to  how  thev  were  to  get  this  land  ? 

A.  Why^-^ 

(Objection.) 

A.  Yes;  the  plan  that  they  talked  over  at 
different  times  there  was  relative  to  getting 
entrymen  to  file  on  the  claims  and  pay  them  so 
much  for  their  rights,  and  the  matter  was 
brought  up  at  the  time  I  had  a  talk  with  Mr. 
Kester,  what  each  one  was  to  do. 

Q.  Well,  now,  what  was  said  at  that  time  ? 

A.  Well,  I  met  George  in  the  bank,  and  I  said, 
"George,  I  have  had  a  talk  with  Will,  and  he 
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told  me  to  come  and  see  you,"  and  I  told  him  I 
had  overheard  their  conversation  and  heard 
them  talking  in  regards  to  going  into  the  timber 
with  Bill  Dwyer,  and  locating  people  on  claims, 
and  I  says,  "  Now,  if  there  is  any  way  I  can  get 
into  it,  I  am  going  to  get  in  and  make  some 
money  out  of  the  timber,  too,"  and  George  says, 
''  I  will  be  only  too  glad  to  help  you  out,  and  I 
want  to  see  you  make  some  money,  but  all  the 
claims  we  know  of  at  the  present  time  that  have 
been  cruised,  we  have  people  to  put  on  them; 
l)ut  if  at  any  time  we  have  got  any  timber,  any 
claims,  and  you  have  got  any  entrymen  or  can 
get  anybody  that  will  locate  and  sell  their  claims 
to  us  for  one  or  two  hundred  dollars  we  are 
willing  to  pay  that.  We  want  to  know,  though; 
we  don't  want  to  handle  anyone  but  what  we 
know  will  turn  their  claims  over  after  the  proof 
is  made." 

Q.  NoAv  had  there — before  this  talk  that  you 
had  had  that  you  have  detailed  with  ]\Ir.  Ket- 
tenbach  and  the  one  you  have  recited  as  having 
had  with  Mr.  Kester,  had  you  heard  them  speak 
of  the  conditions  on  which  they  would  locate 
people  on  these  claims? 

A.  Yes. 

Q.  Well,  now,  when  was  that'^ 

A.  That  was  during  one  of  those  conversations 
in  which  they  discussed  it  there:  I  don't  know 
whether  it  came  up  in  that  conversation  w^hich 
I  referred  to  when  I  saw  Mr.  Kettenbach  or  the 
one  before.  It  was  along  the  line  of  paying  the 
entrymen  from  $100  to  $200  for  their  right. 

Q.  And  what  was  the  entryman  to  do? 

(Objection.) 
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A.  The  entryman  was  to  go  into  the  timber 
with  Mr.  Dwyer  and  see  the  claim,  come  back 
and  file,  prove  up,  and  deed  the  claim  over  to 
whoever  Kester  and  Kettenbach  designated. 
They  were  to  furnish  all  the  expenses. 

Q.  Now,  did  you  know  of  any  one  particular 
locality  in  which  they  were  to  operate? 

A.  At  that  time  it  was  around  the  Fotlatch 
and  the  Pierce  City  district. 

Q.  That  was  in  Idaho? 

A.  Yes. 

Q.  Now,  I  will  ask  you  whether  or  not  these 
entrymen  that  you  have  referred  to  as  having 
heard  talked  about,  what  were  they  to  sell  to 
make  this  $150  to  $200? 

(Objection.) 

A.  The  timber  claims  they  was  to  prove  up 
on,  to  be  located  on  by  Bill  Dwyer. 

Q.  I  will  withdraw  the  question  and  ask  you 
what  the  conversation  was  relative  to  that  point, 
that  you  have  detailed  as  hearing  between  Mr. 
Kester  and  Mr.  Kettenbach? 

A.  Well,  the  entryman  was  to  file  on  a  claim, 
and  for  his  right  he  was  to  receive  $100  to  $200 
when  he  deeded  his  claim  over  after  proof. 

Q.  Now,  when  you  saw  Mr.  Kester,  what  did 
he  say  to  you  when  you  spoke  with  him  about 
conversation  you  had  had  with  Mr.  Kettenbach? 

A.  He  said,  ''Clarence,  we  don't  see  how  yo\i 
can  get  in  with  us  at  the  present  time,  though, 
on  account  of  the  timber  we  have  cruised,  that 
we  know  about,  that  we  have  entrymen  for  at 
the  present  time,  we  have  entrymen  for  that 
that  will  sell  their  right  for  one  to  two  hundred 
dollars;  but  if  you  can  furnish  us  any  more  at 
any  time  when  we  haven't  any  entrymen,  we 
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will  treat  you  right  in  it,  as  long  as  you  don't 
interfere  with  anything  we  have  under  head- 
way or  any  of  the  claims  we  want.  If  you  want 
to  locate  anybody  and  go  into  it  on  your  own 
hook,  it  is  perfectly  satisfactory  to  us,  and  we  will 
gee  that  you  get  all  the  money  that  you  need; 
but  any  time  that  you  have  any  claims  in  your 
control  that  we  want,  why,  we  want  to  have  the 
preference  right  over  anybody  else." 

Q.  Now,  was  anything  further  said  at  that 
time  as  to  the  arrangements  they  had  with  the 
people? 

A.  He  says,  ''We  don't  take  anybody  up  to 
the  timber  except  the  ones  we  have  an  under- 
standing with  that  after  proof  that  they  deed 
the  claim  over  for  whatever  we  agree  to  give 
them."  It  would  range  from  $100  to  $200,  ac- 
cording to  the  entryman  (pp.  2206-2210). 
***** 

Q.  Did  you  take  any  care,  Mr.  Robnett,  of  the 
character  of  people  that  you  would  locate  on 
these  claims? 

A.  Yes;  I  never  located  anybody  but  what  I 
had  the  handling  of  their  claims— that  is,  would 
have  the  right  to  sell  the  claim. 

Q.  Did  you  locate  anybody  on  any  claim  who 
wouldn't  make  an  agreement  with  you  before 
they  entered  it  to  convey  it  to  whom  you  would 
direct? 

A.  No  (pp.  2325-2326). 

Robnett  also  testified  that  before  he  had  any  claims 
cruised  and  before  he  located  any  persons  on  any  claims 
he  always  talked  the  matter  over  with  Kester  and  Ket- 
tenbach,  so  that  there  would  be  no  conflict  between 
them  as  to  the  claims  to  be  located  or  the  persons  to  be 
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located  upon  them.  Pursuant  to  this  arrangement 
Robnett  induced  fifteen  or  sixteen  persons  to  locate  on 
claims,  and  the  claims  were  later  conveyed  to  Ketten- 
bach,  or  as  Kester  or  Kettenbach  directed.  The  esti- 
mates of  these  claims  were  submitted  to  Kester  and 
Kettenbach  before  the  entrymen  were  located  thereon, 
and  thej^  told  him  to  "go  right  ahead."  Some  of  the- 
entries  that  Robnett  caused  to  be  made  he  tried  to  sell 
to  other  persons,  after  he  had  submitted  the  claims  to 
Kester  and  Kettenbach  and  had  their  permission  to  do 
so  (pp.  2327-2328). 

Dw^^er's  version  of  his  connections  with  Kester  and 
Kettenbach  relative  to  the  timber  enterprises  is,  that 
the  first  business  he  had  with  them  in  that  regard  was 
that  he  did  some  work  for  them  cruising  timber  in  the 
Potlatch  country  and  on  the  St.  Maries  and  Palouse 
Rivers  (pp.  3298-3299),  for  which  he  was  paid  $6  a  day 
(pp.  3303,  3367) ;  that  he  then  worked  a  summer  for 
the  Clearwater  Timber  Company,  and  in  the  fall  he 
began  working  for  Kester  and  Kettenbach  again  and 
cruised  a  great  deal  of  timber  for  them  (p.  3304) ;  that 
in  1902  he  cruised  some  timber  for  Kettenbach  on  the 
Potlatch  in  T.  42,  R.  1  E.,  and  that  there  was  about  a 
section  of  it  (pp.  3366,  3367). 

The  Lambdin  claim  in  T.  42,  R.  1  E.,  the  earliest 
entr}r  involved  in  these  suits,  was  entered  in  the  spring 
of  1902  (pp.  1969-1970)  and,  as  will  be  pointed  out 
later  herein,  that  entry  was  fraudulently  made  and  was 
procured  by  Kester,  Kettenbach,  and  Dwyer,  acting  in 

concert. 

Kettenbach,  testifying  for  the  defense  as  to  the  rela- 
tions that  existed  between  them,  said  that  Dws^er  was 
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employed  to  work  for  them  cruising  lands,  estimating 
timber,  and  buying  timber  lands  for  them. 

Q.  Now,  when  did  you  first  have  Mr.  Dwyer 
employed  ? 

A.  Oh,  really,  when  I  first  took  an  interest  in 
timber,  you  may  say,  up  in  what  is  known  as  the 
Potlatch  country;  he  cruised  out  some  claims 
up  there,  and  on  his  recommendation  they  were 
purchased;  and  he  cruised  out  some  vacant  land, 
and  on  his  recommendation  there  was  some  scrip 
laid;  and  we  grouped  together  a  little  bunch  up 
there  and  finally  sold  them  to  the  Potlatch  Limi- 
ber  Company  (pp.  3431-3432). 

He  further  testified  that  Dwyer  was  paid  $6  a  day 
for  his  services  and  a  commission  on  the  land  that  he 
purchased  for  them.  "Whenever  there  was  work  to 
do,  he  was  the  man  that  always  did  it  for  us,  and  I 
don't  recollect  whether  he  worked  up  in  the  Clearwater 
for  us  before  he  cruised  out  the  State  lands  or  vice 
versa"  (p.  3432).  He  also  said  Dwyer  was  to  have  had 
an  interest  in  the  State  land  deal,  and  had  it  gone 
through  he  was  to  have  had  a  fourth  interest  in  them 
and  Kester  and  Kettenbach  were  to  have  had  three- 
fourths  interest,  but  instead  they  paid  him  for  his 
services  (p.  3433).  On  cross-examination  Kettenbach 
testified  that  among  the  first  claims  cruised  for  them 
by  Dwyer  were  the  claims  of  Cornell  and  S chafer 
about  1901  (pp.  3492,  3493,  3494),  and  that  he  sug- 
gested to  one  Samuel  Hutchings  that  he  should  take 
up  a  timber  claim  (pp.  3505-3506) . 

Kester  testified  on  behalf  of  the  defense  relative  to 
the  relations  between  himself,  Kettenbach,  and  Dwyer 
as  follow^s: 
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Direct : 

Q.  How  did  you  come  to  become  interested 
in  the  timber  business"? 

A.  Well,  Mr.  Kettenbach  and  I  had  some 
funds  that  we  wanted  to  invest,  and  we  thought 
we  would  buy  some  timberland  (p.  3142). 

?!<  ^  5fC  Jf'  J^C 

Q.  What  business  relations  did  Mr.  Dwyer 
sustain  to  you  and  Mr.  Kettenbach;  what  did 
he  do  for  you,  what  class  of  work,  and  how  did 
he  do  it'^ 

A.  Well,  Mr.  Dwyer  was  employed  by  us  at 
different  times  in  cruising  and  looking  after  tim- 
ber, protecting  it  from  fire,  and  at  various  times 
he  purchased  lands  for  lis. 
Q.  And  how  was  he  paid? 
A.  On  which  he  was  paid  a  commission,  and 
he  was  paid  wages    and  compensated    for  his 
work  (p.  3211). 
On  cross  examination  he  testified  that  Dwyer  was 
to  have  had  a  third  interest  in  the  timber  on  the.  State 
lands,  and  in  response  to  the  question  whether  or  not 
Kester  and   Kettenbach   were   in   partnership   in   the 
timber   claims,   said,    "Well,   we   never   considered   it 
such.     It  was  a  Joint  interest.     There  wasn't  a  part- 
nership; never  was  considered  by  us we  never  con- 
sidered  that  we  were  partners.     I   dare  say,   in  the 
ordinary   term  of   the  expression  we  would  be   con- 
sidered partners,  on  account  of  our  close  association, 
])ut  as  far  as  our  interests  were  concerned  there  they 
were  joint  interests;  he  had  paid  his  share  of  it  and  I 
had  paid  my  share  of  the  cost  of  it. 

Q.  But  when  the  Cornell  and  Lambdin  and 
Schafer  claims  were  bought  you  and  Mr.  Ketten- 
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bach  were  purchasing  timber  claims  under  this 
arrangement,  this  joint  interest,  were  you  not? 

A.  Yes. 

Q.  And  that  is  the  way  you  started  into  it, 
was  it  not?  I  understood  you  to  say  that  you 
had  some  funds  that  you  and  Mr.  Kettenbach 
thought  you  would  like  to  invest  in  timber. 

A.  Yes;  in  these  matters  under  considera- 
tion (pp.  3231-3232). 

CIRCLE  K  CHECKS   (K). 

William  Dwyer  expended  between  $50,000  and 
$120,000  of  Kester  and  Kettenbach's  money  in  acquir- 
ing timber  claims  for  them.  This  money  was  expended 
in  advancing  money  to  entrymen  to  make  their  initial 
applications  to  file,  for  final  proof,  and  in  paying  their 
expenses  incident  to  taking  up  the  claims,  the  expenses 
of  the  different  persons  that  went  out  to  view  the  tim- 
ber, and  in  paying  for  said  land  w^hen  they  conveyed  it 
to  Kegter  and  Kettenbach  (pp.  2329-2331,  2776,  3663, 
2651,  2768-3221  Kester).  Though  Dwyer  never  had 
an  account  at  the  Lewiston  National  Bank,  this  large 
amount  of  money  was  drawn  from  the  bank  by  what 
is  known  as  the  Circle  K  (K)  checks,  and  the  drawing 
of  said  money  from  the  bank,  as  aforesaid,  covered  a 
period  from  1902  or  1903  to  1907  or  1908  (pp.  2329, 
2330,  2651).  The  Circle  K  (K)  check  was  the  regular 
blank  form  of  the  Lewiston  National  Bank  check 
signed  by  William  Dwyer,  in  one  corner  of  which  ap- 
peared the  letter  K  with  a  circle  about  it,  which  indi- 
cated that  these  checks  were  used  in  the  Kester-Ketten- 
bach  timber  transactions  and  were  to  be  charged  to 
their  account.     These  checks  were  held  as  cash  items 
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at  the  bank  for  periods  ranging  from  one  to  three  weeks 
and  at  times  until  they  had  aggregated  $2,000  or  $3,000, 
when  they  would  be  taken  up  at  the  convenience  of 
Kester  and  Kettenbach  by  the  individual  checks  of 
Kester  and  Kettenbach,  one-half  the  amount  being 
paid  by  each,  and  at  a  later  period,  when  they  had  the 
Kester-Kettenbach  timber  account,  they  were  charged 
to  that  account  or  w^ere  taken  up  by  the  joint  check  of 
Kester  and  Kettenbach  dra.wn  on  that  account  (pp. 
2329-2332  Robnett;  2776-2780  Chapman;  3221  Kes- 
ter; 3374-3375  Dwyer). 

Chapman  testified  he  did  not  think  that  the  Circle 
K  checks  began  before  1906,  and  that  they  amounted 
in  the  aggregate  to  about  $50,000.  He  further  said 
these  checks  were  taken  up  by  Kester  and  Kettenbach 
and  later  went  into  their  joint  account— timber  ac- 
count (pp.  2777-2778).  Chapman  is  mistaken  as  to 
the  date  of  the  beginning  of  these  checks,  as  will  be 
seen  later.  The  timber  account  of  Kester  and  Ketten- 
bach was  not  opened  until  December  13,  1906.  In  1903 
and  1904  a  number  of  instances  occurred  where  Kester 
and  Kettenbach  deposited  money  to  Kitty  E.  Dwyer's 
account  to  reimburse  it  when  checks  given  by  Dwyer 
in  the  timber  transactions  were  mistakingly  charged  to 
it  (pp.  1993,  3759).  During  the  period  that  the  Circle 
K  checks  were  in  use  Kitty  E.  Dwyer,  wife  of  William 
Dwyer,  had  an  account  at  the  Lewiston  National  Bank. 
William  Dwyer  also  checked  against  this  account  for 
his  personal  expenses  by  a  check  similar  in  all  respects, 
except  that  it  was  not  marked  (K) .  At  times  in  draw- 
ing checks  for  the  Kester-Kettenbach  timber  deals 
Dwyer  would  fail  to  add  the  (K)  to  the  checks,  and  they 
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would  be  charged  to  the  account  of  Kitty  E.  Dwyer. 
When  this  mistake  would  be  discovered,  these  checks 
would  be  put  back  in  the  cash  as  "cash  items"  and  a 
deposit  slip  made  crediting  :\Irs.  Dwyer' s  account  the 
amount  of  the  check  mistakingly  charged  to  her  ac- 
count, and  the  check  thus  returned  to  the  cash  would 
later  be  taken  care  of  by  Kester  and  Kettenbach  (pp. 
2331  to  2333  Robnett;  2778-2779  Chapman). 

The  following  are  instances  of  such  mistakes  being 
corrected : 

On  November  7,  1903,  there  is  a  deposit  slip  in  the 
handwriting  of  George  H.   Kester  depositing  to  the 
account  of  Kittie  E.  Dwyer  $266.55.     On  the  margin 
of  the  deposit  slip  is  marked  ''Ex.  Bill  by  K.  &  K." 
(p.  1933).     On  March  30,  1906,  there  is  another  de- 
posit ticket  in  the  handwriting  of  George  H.  Kester 
depositing  to  the  account  of  Kittie  E.  Dwyer  $320  by 
George  H.  Kester.     On  December  4,  1906,  a  deposit 
slip  at  the  Lewiston  National  Bank  was  made  deposit- 
ing to  the  account  of  Kittie  E.  Dwyer  $81.25.     On 
this  check  is  a  K  in  a  circle  and  the  slip  is  made  out 
in  Robnett's  handwriting.     On  December   17,    1906. 
another  slip  of  the  same  description  for  $146.65  was 
made.     On  July  3,   1907,   a  deposit  slip  in  favor  of 
Kittie  E.  Dwyer  for  $468.35  was  made  and  marked  in 
the  margin  ''K.  &  K."     This  latter  slip  is  in  the  hand- 
writing of  George  H.  Kester.     On  August  31,   1907, 
another  deposit  ticket  was  made  for  Kittie  E.  Dwyer 
in  the  sum  of  $12.50  and  marked  "By  W.  F.  K.  account 
Frank  Bonney."     That  slip  is  in  the  handwriting  of 
W.    F.    Kettenbach    (pp.    1993-1994).     Another    in- 
stance is  where  Dwj^er  had  checks  cashed  in  order  that 
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he  might  give  twelve  entrymen  $8  each  with  which  to 
pay  the  fiUng  fees  at  the  Lanli  Office.  These  checks 
by  mistake  were  charged  at  the  bank  to  the  account 
of  Kittie  E.  Dwyer.  It  was  discovered  the  next  day 
that  Wilham  F.  Kettenbach,  in  order  to  reimburse  her 
account  in  that  amount,  made  out  a  deposit  slip  in  the 
sum  of  $96  in  her  favor  and  on  the  reverse  side  of  the 
deposit  sUp  are  the  names  of  the  twelve  entrymen 
(p.  3759).  Further  mention  will  be  made  of  this 
transaction  in  connection  with  the  entries  of  the  per- 
sons whose  names  appear  on  said  last  mentioned 
deposit  slip. 

Though  Kester  and  Kettenbach  did  not  testify  as  to 
the  aggregate  amount  of  the  Circle  K  checks  and  Dwyer 
said  they  did  not  amount  in  the  aggregate  to  $25,000 
(p.  3375),  Kester  testified  concerning  them  as  follows: 

I  will  say  about  the  Circle  K  checks:  Those 
were  really  as  a  memorandum  or  a  sight  evi- 
dence of  indebtedness  incurred  by  Mr.  Dwyer 
and  in  the  principal  sum  for  expenses  or  for 
these  initial  payrnents  on  lands  that  he  might 
go  out  and  contract  for. 

Q.  They  were  on  the  regular  bank  check, 
though  ? 

A.  Yes;  they  were  on  the  bank  check,  and 
signed  by  Mr.  Dwyer,  and  those  checks  came 
into  the  bank  and  were  taken  up  by  Mr.  Ket- 
tenbach and  myself  or  charged  into  our  Kester 
and  Kettenbach  account  (p.  3221). 

The  Kester  and  Kettenbach  account  mentioned  by 
Mr.  Kester,  and  also  by  Mr.  Chapman,  was  opened 
December  13,  1906,  and  the  first  entry  in  that  account 
is  not  a  deposit  but  is  a  check  charged  to  the  same  for 
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$2,781.50,  which  created  an  overdraft  of  that  amount 
(p.  1986),  and  said  account  continued  to  be  overdrawn 
for  many  thousand  dollars,  with  the  exception  of  a 
small  credit  balance  in  the  follow^ing  March  and  April, 
until  July  7,  1907,  when  overdrafts  amounted  to 
$19,863.52  (pp.  1989-1990). 

Notwithstanding  the  agreement  and  conspiracy  en- 
tered into  between  Kester,  Kettenbach,  and  Dwyer  and 
the  arrangement  Robnett  had  with  Kester  and  Ketten- 
bach, as  testified  to  by  him,  and  Robnett's  testimony 
as  a  whole,  are  denied  by  the  defendants,  Kester,  Ket- 
tenbach, and  Dwyer— a  greater  part  of  his  testimony 
having  been  read  by  counsel  for  the  defense  to  said 
defendants  in  the  form  of  questions,  and  their  answers 
l)eing   mere   denials— Robnett's   testimony   is   corrob- 
orated in  part  by  the  testimony  of  th^  defendants  and 
other  witnesses,  and  is  fully  corroborated  by  other  con- 
temporaneous facts  and  circumstances.     From  the  tes- 
timony of  the  defendants  themselves  it  appears  that 
two  bankers  having  funds  to  invest  (funds  of  the  Lewis- 
ton  National  Bank),  in  1901  engaged  in  the  acquisition 
of  timber  lands  jointly;    that  from  the  time  they  first 
became  interested  in  timber  to  the  date  of  acquiring 
by  them  of  the  last  claims   we  have   any  record  of 
Dwyer,  a  timber  cruiser,  was  employed  by  them  at  a 
salary  and  on  commission  to  cruise,  estimate,  purchase 
timber  for  them,  and  to  guard  it  against  fire,  and  was 
to  have  an  interest  in  certain  timber  they  were  endeav- 
oring to  secure,  ''and  whenever  there  was  work  to  do 
he  was  the  man  that  always  did  it  for  us."     The  money 
used  during  the  entire  period  by  Dw}^er  in  said  enter- 
prise was  withdrawn  from  the  Lewiston  National  Bank 
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by  means  of  the  Circle  K  checks.  Robnett,  Steffey, 
and  O'Keefe  were  also  permitted  by  Kester  and  Ketten- 
bach  to  overdraw  their  accounts  for  the  purpose  of 
furnishing  entrymen  the  money  for  incidental  expenses 
in  initiating  and  perfecting  entries  that  were  made  for 
the  benefit  of  the  defendants — Kester,  Kettenbach,  and 
Dwyer  or  Robnett — and  in  instances,  which  will  be 
pointed  out  later,  in  which  Steffey  and  O'Keefe  had 
given  notes  to  the  bank  to  cover  such  overdrafts,  Kes- 
ter and  Kettenbach  later  paid  such  notes,  each  paying 
one-half  thereof. 

So  call  the  scheme  that  Kester,  Kettenbach,  and 
Dwyer  entered  into  among  themselves  and  the  ar- 
rangement that  Robnett  had  with  Kester  and  Ketten- 
bach, as  has  been  pointed  out,  each  a  conspiracy, 
partnership,  joint  interest,  agency,  or  what  not,  it 
will  be  shown  herein  that  they  began  the  acquisition 
oi'  timber  lands  by  acting  in  concert  in  soliciting  entry- 
men  to  make  entries  of  timber  lands  for  the  defendants ; 
that  they  acting  in  concert  induced  a  number  of  per- 
sons to  enter  timber  claims  under  agreements  made 
prior  to  filing  upon  the  claim;  that  in  consideration  of 
the  defendants  furnishing  such  persons  the  money 
with  which  to  enter  and  pay  for  the  claims  and  all 
incidental  expenses,  said  entrymen,  upon  obtaining 
title  thereto,  would  convey  the  same  to  the  defendants, 
or  to  one  of  them,  at  fixed  prices;  that  they  acted  to- 
gether in  contesting  claims  of  persons  who  had  settled 
upon  them  and  after  obtaining  relinquishments  from 
such  persons,  in  locating  theii  kinsfolk  and  friends 
upon  said  claims  under  the  timber  and  stone  act,  said 
entrymen  subsequently  conveying  the  claims  to  the 
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defendants;  that  practically  every  dollar  used  in  the 
entire  enterprise  was  furnished  the  entrymen  by  Kester 
and  Kettenbach  or  by  Dwyer,  RoVmett,  Steffey,  and 
O'Keefe,  and  that  the  money  so  furnished  by  Dwyer, 
Robnett,   Steffey,   and  O'Keefe  was  withdrawn  from 
the  funds  of  the  Lewiston  National  Bank,  of  which 
Kettenbach  and  Kester  were  president   and   cashier, 
respectively,  with  the  consent  and  connivance  of  Kes- 
ter and  Kettenbach,  for  which  amounts,  with  the  ex- 
ception of  the  funds  withdrawn  by  Robnett,  they  held 
themselves  personally  responsible;  and  they  continued 
these  relations  and  engaged  in  similar  conduct  to  the 
last  chapter  or  until  the  last  timber  claim  involved  in 
the  present  cases  had  been  entered  for  and  accjuired  by 
them;  and  by  following  their  acts  and  transactions, 
step  by  step  from  the  beginning  to  the  end,  the  con- 
clusion can  only  be  that  they  agreed  among  them- 
selves at  the  outset  to  induce  entrymen  to  make  entries 
in  fraud  of  the  timber-land  laws  and  not  for  the  sole 
use  and  benefit  of  said  entrymen,  but  for  the  use  and 
benefit  of  the  defendants,  and 'that  the  entries  involved 
herein  were  made  and  conveyed  to  the  defendants,  or 
to  one  of  them,  or  are  now  held  for  the  use  of  the  de- 
fendants pursuant  to  said  scheme. 

PERSONS     SOLICITED     BY    KESTEE,    KETTENBACH,    AND 
DWYER  WHO  DID  NOT  MAKE  ENTRY. 

F.  D.  MORRISON. 

In  the  summer  of  1902  William  Dwyer  solicited 
F.  D.  Morrison,  of  Lewiston,  to  engage  in  the  timber 
business  with  him.  It  was  suggested  that  Morrison 
furnish  the   "grubstake  and  either  pace  or  carry  a 
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compass/'  Dwyer  stated  he  had  arranged  with  Kester 
and  WilUam  F.  Kettenbach  for  the  necessary  money 
to  engage  in  this  enterprise,  and  that  Dwyer  was  to  get 
40  acres  out  of  every  160  acres  thus  acquired  and  that 
Morrison  was  to  share  equally  with  Dwyer  (pp.  1218  to 
1221) ;  and  that  he  could  make  arrangements  for  some 
one  to  locate  on  the  land  (p.  1223),  as  there  were  always 

"si  lot  of  d chair  warmers  you  could  buy  at  your 

own  price"  (p.  1220). 

JOHN  P.  RODS. 

In  1902  or  1903  George  H.  Kester  approached  John  P. 
Iloos,  a  resident  of  Lewiston,  on  the  streets  of  that  place 
and  asked  him  if  he  had  been  upon  a  certain  section  of 
timberland  and  inquired  whether  he  had  used  his 
right .  Roos  replied  in  the  negative,  whereupon  Kester 
asked  him  what  he  would  take  for  his  right  and  said 
he  would  give  him  $200.00  for  it  (pp.  1210-1211). 

SAMUEL  C.  HUTCHINGS. 

In  1902  one  of  the  defendants  told  Samuel  C.  Hutch- 
ings,  a  patrolman  at  Lewiston,  that  he  would  give  him 
$100.00  to  take  up  a  timber  claim.  Hutchings  declined 
the  proposition,  and  said  he  wouldn't  do  it,  but  stated 
that  he  had  a  friend  who  might  accept  the  offer  (pp. 
1202,  1203,  1204).  The  next  day  he  sent  Rowland  A. 
Lambdin  to  the  defendant  who  had  broached  the  sub- 
ject to  him.  Hutchings  does  not,  at  this  time,  recall 
which  of  the  defendants  if  was  (p.  1204),  but  the 
record  shows,  as  heretofore  mentioned,  Kettenbach 
made  the  proposition  to  him. 
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WYNN  W,  PEFFLEY. 

In  the  fall  of  1903  Wynn  W.  Peffley,  while  residing 
at  Lewiston,  had  a  conversation  with  George  H.  Kester 
relative  to  taking  up  a  timber  claim.  Kester  told  him 
that  there  was  a  party  leaving  for  the  timber  in  a  few 
days  and  that  he  could  accompany  them  and  that  the 
timber  claim  would  clear  him  about  $150.  Two  or 
three  days  later  William  Dwyer  asked  Peffley  if  he  was 
ready  to  go,  stating  that  a  party  was  going  out  on  the 
train  that  afternoon.  Peffley  told  him  that  he  had 
decided  to  let  the  matter  drop.  He  had  never  talked 
with  Dwyer  about  a  timber  claim  before  (pp.  1205- 
1207). 

ANDREW  J.   SHERBURN. 

In  the  summer  of  1904  Dwyer  asked  Andrew  J. 
Sherburn,  at  Lewiston,  why  he  didn't  locate  on  a  tim- 
ber claim.  Sherburn  responded  that  he  had  located  a 
timber  claim  and  also  a  homestead  claim.  Dwyer 
answered  that  that  didn't  make  any  difference,  that 
he  could  take  up  another  claim  under  an  assumed 
name.  Sherburn  sold  his  homestead  to  William  F. 
Kettenbach  the  spring  or  winter  before  he  testified  in 
these  causes  (pp.  1214  to  1217). 

CLAIMS   INVOLVED. 

THE   LAMBDIN  ENTRY. 

Robnett  heard  Kester  say  to  William  F.  Kettenbach 
in  the  latter's  office  at  the  Le^\iston  National  Bank 
(p.  2217)  that  Lambdin  had  agreed  to  file  upon  a  timber 
claim  for  $100.00  and  deed  it  over  to  him  after  proof. 
Kettenbach  replied  that  if  Kester  knew  that  Lambdin 
was  all  right  for  him  to  go  ahead  and  have  Dwyer  make 
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arrangements  to  take  him  in  the  timber;  later  Lamb- 
din  came  to  the  bank  and  inquired  of  Kester  where  he 
should  meet  Dwyer  to  go  to  the  timber  and  Kester 
answered  that  he  would  make  arrangements  and  let 
him  know.  At  the  same  time  the  subject  of  what 
Lambdin  was  to  receive  for  his  claim  was  discussed 
and  it  was  arranged  that  Kester  would  pa}^  his  expenses. 
Lambdin  wanted  to  know  if  he  needed  money  whether 
it  would  be  advanced  to  him  and  deducted  from  the 
$100.00  he  was  to  receive  for  his  ''right."  Kester 
said,  "I  think  we  can  arrange  that  all  right"  (pp. 
2217,  2218).  These  conversations  were  before  Lamb- 
din filed  upon  the  timber  claim.  Lambdin  was  em- 
ployed in  a  laundry.  He  made  his  entry  April  25, 
1902.  Shortly  after  Lambdin  filed  Kester  let  him 
have  $25.00  (p.  2219).  The  day  Lambdin  made  proof 
he  deeded  the  claim  to  Kester  and  William  F.  Ket ten- 
bach.  Though  at  the  trial  in  February,  1910,  of 
Kester,  W.  F.  Kettenbach,  and  Dwyer  upon  an  indict- 
ment charging  them  with  conspiracy  to  defraud  the 
United  States  of  a  large  quantity  of  its  valuable  timber 
lands  and  wherein  the  entry  of  Lambdin  was  alleged 
to  have  been  made  and  conveyed  to  Kester  and  Ket- 
tenbach in  fraud  of  the  statute,  Lambdin  declined  to 
testify  upon  the  ground  that  any  evidence  he  might  give 
would  tend  to  incriminate  him,  and  for  the  same  reason 
he  refused  to  give  evidence  or  to  testify  on  the  trial  of 
these  cases,  he  at  the  trial  of  said  defendants  upon  the 
same  charge  in  the  spring  of  1907  did  testify  on  behalf 
of  the  Government  and  his  evidence  on  that  occasion 
is  corrobative  of  the  statement  herein  made  by  Robnett 
relative  to  his  entry.     On  that  occasion  he  testified  that 


42 

he  had  been  approached  by  Hutchings,  and  that  imme- 
diately thereafter  he  called  upon  Kester  at  the  bank, 
who  told  him  he  would  give  him  $100.00  if  he  would 
take  up  a  timber  claim  and  after  proof  deed  it  to  them 
(Kester  and  Kettenbach),  and  that  they  would  furnish 
all  the  expenses  in  the  transaction;  that  he  made  his 
entry  under  that  arrangement  and  conveyed  the  same 
to  Kester  and  William  F.  Kettenbach  the  day  he  made 
proof  (pp.  2154-2195,  2257-2264). 

THE   SHAEFFER  ENTRY. 

Fred  W.  Shaeffer  made  a  timber  and  stone  entry 
May  5,  1902.  At  that  time  he  was  employed  as  a  jani- 
tor at  the  Lewiston  National  Bank  (pp.  448,  449); 
that  shortly  before  that  time  Kester  asked  him  if  he 
had  ever  taken  up  a  timber  claim  and  told  Shaeffer 
that  he  could  make  $100.00  if  he  would  take  up  a  claim. 
This  conversation  took  place  at  the  bank  and  Kester 
told  Shaeffer  to  arrange  his  work  so  that  he  could  go 
to  the  timber  with  Dwyer  the  next  day.  Kester  told 
him  he  would  pay  the  expenses  to  the  timber  and  Shaef- 
fer went  to  the  timber  with  Dwyer  the  next  day  (pp. 
450-451).  Kester  paid  the  expenses,  gave  him  the 
money  to  pay  the  filing  fee  and  for  the  publication  (p. 
454) .  On  the  day  on  which  Shaeffer  was  to  make  final 
proof  he  advised  Kester  of  that  fact  and  Kester  gave 
him  $430.00  for  that  purpose  and  suggested  that  when  he 
was  asked  at  the  land  office  where  he  had  received  the 
money  with  which  to  make  proof  he  should  say  he  had 
borrowed  half  of  it.  Immediately  after  making  proof 
Shaeffer  returned  to  the  bank  and  gave  Kester  his  final 
receipt  and  the  latter  gavehim$100.00  (pp.  456, 457, 458) . 
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The  next  day  Shaeffer,  at  the  request  of  Kester,  signed 
a  deed  conveying  his  timber  claim  to  Kester  and  Wil- 
Uam  F.  Kettenbach  (pp.  458,  463).  Robnett  testified 
that  Kester  told  him  that  Shaeffer  was  going  into  the 
timber  and  take  up  a  timber  claim  and  that  they  were 
going  to  give  him  $100.00  for  his  right.  Kester  also 
said  he  had  offered  Shaeffer  $100.00  and  told  him  it 
would  help  pay  for  a  lot  he  had  bought  (in  Lewiston) 
and  he  (Shaeffer)  seemed  very  much  pleased  and  was 
perfectly  satisfied  to  sell  his  right  for  $100.00  (p.  2222). 

Apart  from  the  entries  procured  by  Kester,  Ketten- 
bach, and  Dwyer  personally,  are  the  groups  of  entries 
known  as  the  Robnett  group,  the  Emory  and  Colby 
groups,  the  O'Keefe  group,  and  the  Steffey  group. 
These  groups  take  theu'  names  from  the  persons  other 
than  Kester,  Kettenbach  and  Dwyer  who  took  a  promi- 
next  part  in  the  procuring  of  the  making  of  said 
entries  and  acted  as  agents  of  and  in  concert  with  Kes- 
ter, Kettenbach  and  Dwyer  throughout  the  transac- 
tions relative  to  said  entries. 

In  the  order  of  the  dates,  the  next  entries  made, 
composed  the  Robnett  group. 

ROBNETT  GROUP. 

The  entries  forming  this  group  are  the  ^Maris,  William 
B.  Benton  and  Joel  H.  Benton,  initiated  in  the  summer 
of  1902;  the  entries  of  Robertson,  Nelson  and  Hansen, 
filed  in  February,  1903;  the  Waldman,  Little,  Harring- 
ton, Pierce,  Bashor,  the  three  Longs,  Morrison,  Hyde, 
Ferris,  and  Robinson,  made  in  March,  1903,  and  the 
Gammon  entry  filed  in  May,  1903. 
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THE  MARIS  ENTRY. 

Carrie  D.  Maris-Rexford  made  timber  and  stone 
entry  July  15,  1902  (p.  2070).  At  that  time  she  was 
employed  as  a  clerk  in  a  dry-goods  store  at  Lewiston 
(p.  2071).  Shortly  before  making  the  entry,  ''it  was 
just  at  the  time  they  were  taking  up  claims,"  Robnett 
met  her  on  the  street  and  asked  her  why  she  didn't 
take  up  a  timber  claim.  She  replied,  "  How  can  a 
working  girl  save  up  money  enough  to  take  one  of 
those  timber  claims'?"  Robnett  rephed  that  it  wasn't 
necessar}'  for  her  to  have  the  money;  that  if  she  took 
up  a  claim  he  would  furnish  all  the  expense  money 
and  find  a  purchaser  and  that  when  she  had  made 
proof  he  would  find  a  buyer  and  the  expense  money 
would  be  deducted  from  what  the  claim  brought  and 
they  would  divide  the  profits  between  them;  Robnett 
stated  that  a  great  many  other  persons  had  done  the 
same  thing.  That  was  before  she  viewed  the  claim 
(pp.  2072-2073).  Several  days  later  Robnett  sent  for 
her  to  come  to  the  Lewiston  National  Bank.  There 
she  met  Robnett  in  the  directors'  room  and  she  ar- 
ranged with  him  to  take  up  a  timber  claim  on  the 
terms  which  he  had  suggested  and  Robnett  gave  her 
the  money  for  expenses  to  the  claim  and  return  (pp. 
2074-2075).  Upon  returning  from  the  land  she  met 
Robnett  again  at  the  bank.  He  escorted  her  to  the 
door  of  the  land  office,  gave  her  sufficient  money  to 
pay  the  filing  fees,  and  when  the  time  came  to  make 
proof  she  again  met  Robnett  at  the  bank  and  he  gave 
her  $411.00.  This  money  she  took  directly  from  there 
to  the  land  office  and  made  proof  and  paid  the  pur- 
chase price  of  the  claim  with  said  money  (pp.  2076- 
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2077).  Mrs.  Rexfoid  subsequently  conveyed  to  Rob- 
nett,  who  in  turn  conveyed  the  claim  to  Kester  and 
W.  F.  Kettenbach  (p.  2078).  In  all  this  transaction 
she  used  but  $1.00  of  her  own  money,  and  that  was  be- 
cause on  one  occasion  she  was  just  $1.00  short  in  some 
money  Robnett  had  given  her.  She  received  $106.00 
for  her  claim.  She  was  to  convey  the  claim  to  whom- 
soever Robnett  directed.  That  was  the  understanding 
before  she  viewed  the  claim  or  applied  to  enter  it 
(pp.  2079-2080).  Did  not  pay  location  fee.  She  was 
at  the  Lewiston  National  Bank  six  or  seven  times 
during  the  transaction  (pp.  2080-2081).  "A.  He  was 
to  sell  it,  yes.  He  told  me  I  had  nothing  to  bother 
with  at  all,  nothing  to  see  to  at  all;  he  would  attend 
to  everything.  That's  the  way  I  understood  it  when 
I  went  up."  Deed  to  Robnett  dated  June  2,  1903 
(pp.  1582-1583).  The  answer  to  question  17  at  final 
proof  of  Mrs.  Rexford,  "  Where  did  you  get  the  money 
with  which  to  pay  for  the  land  and  how  long  have 
you  had  the  same  in  your  actual  possession?"  is,  "I 
earned  it  clerking  in  stores;  three  months"  (p.  2084). 
Robnett  says  Kester  knew  all  about  the  arrangement 
he  made  with  Mrs.  Rexford  and  the  conveyance  to 
Kester  and  W.  F.  Kettenbach  was  in  accordance  with 
the  previous  arrangement  that  Robnett  had  with 
them  (pp.  2283-2284).  The  court  held  that  the  Maris 
entry  was  made  in  accordance  with  agreement  entered 
into  between  Robnett  and  the  entrywoman  before  the 
entry  was  initiated,  in  violation  of  law,  and  that  the 
entry  was  therefore  invalid;  that  Kester  and  Ketten- 
bach were  not  aware  of  the  illegal  agreement  and 
their  purchase  of  the  claim  was  in  good  faith  and  for 
value  in  the  ordinary  course  of  business  (pp.  305,  308). 
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THE  WILLIAM  B.  BENTON  ENTRY. 

William  B.  Benton,  son  of  Joel  H.  Benton  and  cousin 
of  William  F.  Kettenbach,  filed  on  a  Timber  &  Stone 
claim  August  27,  1902.  Final  certificate  issued  No- 
vember 21,  1902.  Conveyed  to  Robnett  January,  1902 
(1903)  (pp.  1628-1629).  Robnett  testified  that  prior 
to  the  making  of  this  entry  Benton  made  an  agreement 
with  I^obnett  that  the  latter  would  furnish  him  the 
money  to  enter  and  purchase  a  timl^er  claim  and  pay 
all  incidental  expenses,  and  that  after  proof  was  made 
and  the  property  sold,  after  deducting  the  expenses, 
the  profits  would  be  divided  between  them.  Robnett 
was  to  have  the  disposition  and  control  of  the  land. 
It  was  further  arranged  that  notwithstanding  Benton 
did  not  have  an  account  at  the  bank  he  was  to  draw 
checks  upon  the  Lewiston  National  Bank  for  the 
amounts  that  he  needed  and  Robnett  was  to  protect 
the  checks.  This  was  done.  After  proof  the  claim 
was  deeded  to  Robnett,  who  conveyed  to  Mrs.  Eliza- 
beth White,  the  mother-in-law  of  William  F.  Ketten- 
bach,  and  she  in  turn  conveyed  to  the  Clearwater 
Timber  Company.  All  the  defendants  knew  of  the 
arrangement  and  agreement  between  Robnett  and 
Benton  (pp.  2308-2309).  The  negotiation  for  the 
transfer  to  Mrs.  White  was  conducted  by  the  defend- 
ant W.  F.  Kettenbach,  as  was  also  the  transfer  from 
Mrs.  White  to  the  Clearwater  Timber  Company.  The 
Clearwater  Timber  Company  declined  to  take  the 
claim  directly  from  either  Kester,  W.  F.  Kettenbach, 
or  Robnett,  but  agreed  to  take  it  if  it  would  come 
through  Mrs.  White  (pp.  2309-2310).  At  the  time 
Benton  made  his  entry  he  was  associated  with  Robnett 
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in  the  timber  business  as  a  cruiser  (pp.  3517  to  3519). 
Prior  to  locating  on  the  timber  claim  Robnett  had 
paid  a  locator  to  locate  Benton  on  unsurveyed  land. 
The  court  held  relative  to  this  claim  that  the  evidence 
is  insufficient  to  warrant  a  cancellation  of  the  patent 
(p.  293). 

JOEL  H.  BENTON  ENTRY. 

Joel  H.  Benton,  uncle  of  W.  F.  Kettenbach,  testified 
that  before  filing  on  his  timber  claim,  he  had  arranged 
with  Robnett  that  he  would  squat  on  a  homestead  in 
the  Clearwater  country  on  unsurveyed  land  and  remain 
until  it  was  surveyed.  Robnett  was  to  furnish  him  the 
money  for  all  his  expenses  while  he  was  there  and  after 
final  proof  he  was  to  convey  the  land  to  Robnett.  This 
arrangement  was  made  in  the  directors'  room  at  the 
Lewiston  National  Bank.  Robnett  carried  out  his  part 
of  the  agreement.  A  Mrs.  Mar}^  Harris  and  her  two 
daughters,  Jeanette  and  Ethel,  had  entered  into  the 
same  arrangement  with  Robnett,  and  though  Joel  Benton 
had  no  deposit  or  account  at  the  Lewiston  National 
Bank,  he  was  furnished  a  check  book  by  Robnett  and 
was  to  draw  checks  on  the  bank  for  the  expenses  of  the 
party  during  their  stay  on  the  homesteads,  and  Robnett 
was  to  protect  the  checks,  and  this  he  did  (pp.  636-641), 
filing  the  sworn  statement  initiated  entry  to  the  timber 
claim  of  Benton,  August  28,  1902.  While  Benton  was 
still  on  the  homestead  before  filing  on  timber  claim, 
Robnett  visited  Benton  at  the  homestead,  and  it  was 
agreed  that  Robnett  would  furnish  the  money  to  carry 
him  through.  This  Benton  understood  to  mean  that 
he  would  furnish  the  money  for  final  proof  on  the  tim- 
ber claim  (pp.  642,  643).     Benton  was  not  on  claim 
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before  filing.     Robnett  paid   the   filing  fees  and   the 
understanding  before  the  entr}'  was  made  was  that 
Robnett  would  furnish  him  money  for  final  proof.     On 
the  day  proof  was  made,  Robnett  did  furnish  Benton 
$400.00  for  that  purpose.     Benton  did  not  give  him  a 
note  or  pay  any  interest.     Later  conveyed  the  claim  to 
Robnett  (pp.  644,  645,  646,  647).     The  money  for  the 
proof  was  given  Benton  in  the  directors'  room  in  the 
Lewiston  National  Bank.     He  went  directly  from  there 
to   the    hmd    office    and    made   proof   (pp.   654-655). 
Before  making  proof,  Robnett  coached  Benton  as  to 
what  he  should  testify  at  the  land  office  relative  to  where 
he  had  gotten  the  money ;  told  him  he  should  say  the 
money  was  his,  which  he  did  at  the  land  office.     Ben- 
ton admits  that  was  not  true.     Also  testified  at  the 
land  office  that  he  had  a  bank  account  at  the  Lewiston 
National  Bank  (pp.  655-656).     Benton  testified,  "  Well, 
my  understanding  was  that  he  was  to  furnish  me  the 
money  to  prove  up  on,  and  there  wasn't  no  under- 
standing between  him  and  I  about  that  timber  and 
stone,  only  as  I  might  have  thought  I  would  let  him 
have  it,  as  long  as  he  had  furnished  me  the  money.     I 
thought  I  would  let  him  have  it,  but  I  never  agreed  to  sell 
that  land  at  all.     My  understanding  was  that  I  was  to  let 
him  have  the  land  the  same  as  it  was  with  the  home- 
stead .     There  was  nothing  said  about  it "  (pp .  660-66 1 ) . 
At  the  trial  of  Robnett  on  a  criminal  charge  growing 
out  of  the  entry  of  Benton,  Benton  testified  that,  ''the 
arrangement,  as  I  understood  it,  was  that  I  was  to  take 
up  the  land  and  he  was  to  furnish  all  the  mone}^,  pay 
all  the  expenses,  and  after  the  expenses  were  taken  out, 
it  was  to  be  divided  up"  (p.  654).     At  final  proof  Ben- 
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ton  testified  that  the  money  with  which  he  made  proof 
he  "earned  selHng  goods"  (pp.  655-656),  and  that  he 
had  had  a  bank  account  at  the  Lewiston  National  Bank 
during  the  last  six  months.  At  the  criminal  trial 
referred  to  Benton  testified  that  he  had  the  same  agree- 
ment with  Robnett  relative  to  the  timber  and  stone 
claim  as  he  had  relative  to  the  homestead.  Benton 
does  not  remember  so  testifying  at  former  trial,  but 
says,  ' '  As  I  said  before  in  my  last  testimony  there,  that 
was  my  supposition  in  my  own  mind  that  that  same 
thing  went  through,  but  the  fact  w^as,  there  wasn't  a 
word  said  about  selling  the  land  to  him,  the  timber  and 
stone."  At  the  trial  of  the  present  cases,  the  following 
occurred :  '^  Q.  Then  when  you  had  j^our  first  talk  with 
Robnett  about  taking  up  a  timber  and  stone  claim,  do 
I  understand  you  to  sa}^  that  it  was  your  understanding 
then  that  3^our  timber  and  stone  claim  was  to  be  taken 
up  under  the  same  arrangement  you  had  as  to  the  home- 
stead?    A.  I  would  like  to  answer  that  by Mr. 

Gordon.  Answer  it  yes  or  no,  and  then  explain  what 
you  have  to  say  about  it.  A.  I  can  say  yes  in  a  way. 
Here  is  the  way  of  it:  I  remember  the  question  asked 
me,  ^What  do  you  mean  by  saying  he  would  see  you 
through?'  Q.  Explain  now  what  your  understanding 
was.  A.  Why,  that  he  would  furnish  me  the  money 
to  go  ahead  for  final  proof  and  expenses.  I  think  that 
question  was  asked  me.  I  know  that  question  w^as 
asked  me.  Q.  What  were  you  to  do  with  the  land 
after  you  got  your  proof  made?  A.  Well,  there  wasn't 
a  word  said  about  it.  Q.  What  was  your  understand- 
ing that  you  were  to  do  with  it?  A.  Well,  my  under- 
standing was  he  was  to  furnish  me  the  money  to  prove 
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up  on,  and  there  wasn't  no  understanding  bet^^een  him 
and  me  about  that  timber  and  stone,  only  as  I  might 
have  thought  I  would  let  him  have  it  as  long  as  he  had 
furnished  me  the  money.     I  thought  I  would  let  him 
have  it,  but  I  never  agreed  to  sell  the  land  at  all" 
(pp.  659-660).     ''I  supposed— my  understanding  was 
that  I  was  to  let  him  have  the  land"  (p.  661).     Robnett 
told  him  as  long  as  he  didn't  have  an  agreement  in 
writing  it  would  be  all  right,  but  that  related  to  the 
homestead  (p.  662).     Robnett  testified  that  while  Ben- 
ton and  the  Harrises  were  still  on  their  homesteads  he 
went  to  see  them,  and  on  that  occasion  he  arranged  with 
Benton  to  file  on  a  timber  claim  under  the  same  arrange- 
ment that  he  had  relative  to  the  homestead.     He  told 
Benton  that  he  would  stand  the  expenses  and  that  he 
would  procure  a  purchaser,  and  when  the  property  was 
sold  they  would  divide  the  profits.     This  was  agreeable 
to  Benton,  and  the  entry  was  made  and  sold  under  that 
agreement   (pp.   2311,   2312).     The  claim  was  subse- 
quently conveyed  to  Robnett  and  by  him  to  Mrs.  White 
and  by  her  to  the  Clearwater  Timber  Company.     Kester 
and  W.  F.  Kettenbach  knew  of  the  agreement  Robnett 
had  with  Benton  and,  for  the  same  reasons  as  were 
controlling    in    the  claim  of  Wm.   Benton,    the   title 
was  passed  to  the  Clearwater  Timber  Company  through 
Mrs.  White  (pp.  2312-2313). 

The  district  judge  said  of  this  claim  that  he  would  be 
inclined  to  hold  it  for  cancellation  were  it  not  for  the 
rights  of  the  Clearwater  Timber  Company  as  an  inno- 
cent purchaser  (p.  316). 

THE  WASHBURN  ENTRY. 

Pearl  Washburn,  who  made  an  entry  under  the 
Timber  &  Stone  act  January  19,  1903,  could  not  be 
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found.  Wm.  F.  Kettenbach  furnished  her  the  money 
with  which  to  take  up  the  claim  (2313).  She  made 
proof  April  16,  1903,  and  on  the  same  day  gave  Wm. 
F.  Kettenbach  a  mortgage  on  the  claim  to  secure  Wm. 
F.  Kettenbach's  $400.  This  mortgage  and  the  re- 
ceiver's receipt  issued  to  her  at  the  time  she  made  proof 
were  recorded  at  the  request  of  Wm.  F.  Kettenbach 
two  days  later,  April  18,  1903  (pp.  1631-1632).  At 
final  proof  she  swore  that  the  money  with  which  she 
purchased  the  land  she  received  from  her  father's 
estate  and  that  she  had  had  it  for  three  years.  (Plfts. 
Ex.,  50  G.) 

This  claim  is  not  of  the  Robnett  Group  and  it  is  men- 
tioned here  only  as  we  are  showing  the  evidence  rela- 
tive to  the  claims  in  the  order  of  their  entr3^  It  was 
conveyed  to  one  McGrane,  and  the  title  later  put  in  the 
name  of  John  E.  Chapman,  teller  of  the  Lewiston 
National  Bank,  and  on  June  7,  1907,  conveyed  to  the 
Clearwater  Timber  Company  (p.  1515).  Kettenbach 
sa3^s  he  negotiated  the  sale  of  the  land  from  McGrane 
to  the  Clearwater  Timber  Company.  This  was  done 
about  the  time  that  Kester  and  Kettenbach  had  been 
sentenced  upon  a  conviction  in  the  ''Land  Fraud 
Cases"  and  deeded  all  their  other  timber  claims  to  the 
Idaho  Trust  Company. 

THE  ROBERTSON  ENTRY. 

Van  y.  Robertson  made  a  timber-land  entry  Feb- 
ruary 24,  1903,  made  proof,  and  paid  the  purchase  price 
for  the  same  May  20,  1903,  and  on  the  latter  date 
gave  a  mortgage  to  Robnett  on  said  claim  to  secm'e 
a  note  for  $500.00  to  Robnett,  payable  in  one  year 
(p.   791).     At   final   proof  he  swore  that  the  money 
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with   which   he   paid  for   the   claim  he   had   made   in 
his  business  and  had  the  same  in  his  actual  possession 
for  two  years    (p.   3839).     Robnett  testified   that   at 
the  time  Robertson  took  up  the  timber  claim  he  was 
in  the  saloon  business;    that  Roberston  came  to  see 
him  about  entering  the  claim  and  Robnett  told  him 
he  would  locate  him  and  that  when  it  came  time  to 
make  proof  if  he  did  not  have  the  money  he  would 
get  it  for  him.     He  further  told  him  that  a  deal  was 
on  to  sell  a  number  of  claims  and  that  he  could  get 
him  $200.00  out  of  his  claim  as  soon  as  the  deal  was 
closed,  and  that  if  the  deed  was  not  closed  immedi- 
ately after  proof,  he  would  have  to  give  a  mortgage 
to  secure  the  money.     It  was  agreed  that  Robnett  was 
to  control  the  disposition  of  the  claim  and  that  to 
make  the  $200.00  Robertson  was  to  convey  the  claim 
to  whomsoever  Robnett  designated.     That  was  per- 
fectly   satisfactory    to    Robertson     (pp.    2303-2304). 
This  conversation  was  before  making  the  entry,  and 
upon   this  agreement   Robertson  filed   and   made  his 
proof.     Robnett  furnished  him  the  money  with  which 
to  make  proof  and  took  Robertson's  note  on  the  same 
day  for  $500.00  and  assigned  the  note  to  the  Lewiston 
National  Bank.     This  was  done  pursuant  to  an  arrange- 
ment that  Robnett  had  with  Kester,  and  Kester  knew 
of  the  agreement  Robnett  had  with  Robertson  (p.  2305). 
Robertson  testified  that  he  had  an  interest  in  a  cigar 
store  and  saloon,  and  learned  through  his  partner  in 
cigar   business,    Mr.    Miller,    that   there   was   a   party 
going  to  take  up  claim.     He  made  arrangements  with 
Knight  to  locate  him,  but  does  not  know  that  Knight 
told  him  what  he  could  do  with  the  timber  claim. 
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It  was  understood  that  if  a  man  got  a  deed  to  the 
timber  claim  he  would  have  a  chance  to  sell  it  in  a 
short  time,  ft  was  generally  understood  that  there 
would  be  buyers  at  Lewiston  the  same  as  there  had 
been  at  other  places.  It  was  common  talk  there. 
That  Robnett  told  him  to  make  his  final  proof;  and 
that  he  would  handle  it  on  a  commission;  that  they 
would  have  an  opportunity  to  sell,  as  they  would 
have  a  large  body  of  it  together.  Robertson  said  that 
he  transferred  his  account  of  $2,850  from  the  ('amas 
Prairie  Bank  to  the  Lewiston  National  Bank  Decem- 
ber, 1902,  or  January,  1903  (pp.  774-781).  In 
this  Robertson  is  mistaken,  as  he  did  not  open  an 
account  at  the  Lewiston  National  Bank  until  April  10, 
1903;  then  he  deposited  $100.00  (p.  2003).  He  said 
he  told  Robnett  he  didn't  think  he  could  make  the 
proof.  Robnett  said  it  would  be  too  bad  to  abandon 
the  claim,  as  there  was  a  good  chance  to  make  money 
out  of  it.  He  received  the  money  with  which  to 
make  proof  from  Rolmett  at  the  bank  (pp.  784-785). 
Kester  wTote  him  that  the  mortgage  was  due  and  he 
would  like  to  have  the  money.  Kester  made  the  prop- 
osition to  take  the  land  and  cancel  the  note.  Rob- 
ertson lost  his  location  fee,  the  estimate  on  the  tim- 
ber, and  the  expenses  of  the  trip  to  the  timber  (pp. 
786  to  789).  Robertson  deeded  claim  to  Lewiston 
National  Bank  September  27,  1904  (p.  1507). 

The  district  judge  does  not  comment  upon  the  valid- 
ity of  this  entry.     He  says: 

He  (Robnett)  testified  that  Kester,  who  was 
the  cashier  of  the  bank,  knew  of  his  alleged 
illegal  agreement  with  the  entryman ;  this  Kester 
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denies.  It  seems  quite  incredible  that  if  Kes- 
ter  had  been  advised  of  the  facts  disclosing  the 
invalidity  of  the  transaction  he  would  have 
authorized  or  acquiesced  in  the  use  of  the  funds 
of  the  bank  for  any  such  purpose;  apparently 
there  was  no  personal  interest  in  the  transaction 
to  blind  him  to  the  obligations  of  his  trust 
*  *  *  But  it  is  not  easy  to  believe  that, 
without  hope  of  profit  either  to  himself  or  to  the 
bank,  whose  interests  it  was  his  duty  to  protect, 
Kester  would  have  authorized  the  abstraction 
of  $500  of  the  bank's  funds  to  be  loaned  upon 
real  estate,  the  title  to  which  he  was  advised  was 
invalid  by  reasons  of  the  fraud  of  the  entryman 
(p.  303). 

THE  NELSON  ENTRY. 

John  E.  Nelson,  of  Lewiston,  filed  on  a  timber  claim 
February  24,  1903.  Nelson  testified  that  H.  R.  Miller, 
deceased,  who  was  in  the  cigar  business  with  Van  V. 
Robertson,  was  the  first  person  who  spoke  to  him 
about  taking  up  a  timber  claim  (pp.  1038-1039). 
Miller  lived  in  the  house  with  Nelson,  and  told  the  latter 
he  felt  satisfied  that  if  he  wanted  a  claim  that  he  could 
arrange  it  so  that  he  could  get  one.  He  met  Robnett 
before  filing  his  sworn  statement,  but  said  he  had 
absolutely  no  arrangement  with  him  (pp.  1040-1041). 
''Q.  And  did  you  make  any  arrangements  with  him 
(Robnett)  about  the  claim?  A.  Absolutely  none.  Q. 
AVhat  part  did  he  take  in  the  transaction'?  A.  Well, 
I  don't  know  that  it  was  anything  more  than  a  sort  of 
a  promoter,  to  help  things  along,  as  far  as  I  could  see. 
Q.  Was  there  any  arrangements  made  with  him  about 
the  money  that  was  to  be  used  in  paying  for  this  claim? 
A.  Why,  Mr.  Miller  attended  to  that,  as  far  as  I  was 
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concerned Q.  Well,    did   you   get   your   money 

from  Mr.  Miller  for  yom-  expenses,  etc.?  A.  No,  I 
paid  my  own  expenses.  I  paid  all  my  expenses— paid 
the  filing  fees  and  all.  Q.  Did  you  use  your  own  money 
to  make  your  final  proof?  A.  No,  I  didn't.  Q.  Now, 
from  whom  did  you  get  that?  A.  As  near  as  I  remem- 
ber, it' was  handed  to  me  by  Mr.  Miller,  and  who  he  got 
it  from  I  don't  know.  Q.  It  wasn't  given  to  you  by 
Robnett?  A.  I  can't  remember  as  to  that.  Q.  Do 
you  remember  where  you  received  that  money?  A. 
Yes;  I  believe  it  was  in  the  Lewiston  National  Bank. 
Q.  Now,  who  gave  it  to  j^ou  there — Mr.  Miller?  A. 
Well,  I  am  satisfied  that  Mr.  Miller  had  his  hands  on  the 
money.  Who  it  came  from  I  don't  know.  Q.  Did 
you  and  Mr.  Miller  go  there  and  get  it  from  Mr.  Rob- 
nett? A.  I  think  we  did,  yes,  sir."  It  is  clear  from 
reading  the  testimony  that  Nelson  did  not  go  upon  the 
land  before  he  made  his  entry.  Wm.  B.  Benton  located 
him.  "Q.  And  did  you  pay  him  for  his  services?  A. 
Yes,  I  think  he  got  $200.00  out  of  it.  Q.  Well,  I  know ; 
but  did  you  pay  him  anything?  A.  I  didn't  pay  him 
myself;  no.  Q.  And  you  didn't  give  it  to  anybody  to 
pay  him,  did  you?  A.  No.  Nelson  received  $400.00  at 
the  Lewiston  National  Bank  the  day  he  made  proof. 
Went  directly  from  the  Lewiston  National  Bank  to  the 
land  office  upstau's  and  made  proof.  Q.  Now,  was 
the  matter  discussed  at  the  time  that  you  received  the 
money  as  to  where  you  should  say  you  got  it  when  you 
went  to  the  Land  Office?  A.  No.  Only  that  it  was 
mine.  Q.  And  who  told  you  to  say  that?  A.  I  don't 
remember  (pp.  1041  to  1048)."  He  was  told  this  by 
either  Robnett,  Benton,  Knight,  or  Miller.     It  was  not 
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a  direct  suggestion  but  indicated  to  his  mind  that  he 
was  to  say  that  it  was  his  money.     At  final  proof  in 
answer  to  the  question  whether  he  had  paid  out  of  his 
own  individual  funds  the  expenses  in  connection  with 
the  filing  and  whether  he  expected  to  pay  for  the  land 
with  his  own  money,  he  answered  ''Yes, "  and  as  to  the 
question  at  final  proof  ''where  did  you  get  the  money 
to  pay  for  this  land,  and  how  long  have  you  had  it  in 
your  actual  possession,"  he  answered  "earned  it  in  my 
trade;  about  one  and  a  half  years"— and  the  actual 
cash  with  which  he  purchased  the  land  he  received  from 
Robnett  a  few  minutes  before  (pp.  1050  to  1051) .     The 
same  day  he  made  a  mortgage  to  secure  the  money 
that  had  been  thus  furnished  him  and  later  conveyed 
to  Mr.  Thatcher.    Made  $60.00  in  cash  out  of  the  claim 
(p.  1052) .     Never  paid  any  interest  on  the  note  and  the 
amount  of  this  note  waa  taken  out  at  time  of  final  settle- 
ment (p.  1057).     Robnett  testified  that  he  met  Nelson 
on  the  street  and  asked  him  if  he  didn't  want  to  take 
up  a  timber  claim.     He  said  he  did  but  he  hadn't  any 
money  and  Robnett  told  him  he  had  made  arrange- 
ments whereby  he  could  take  care  of  whatever  money 
was  needed;  if  he  would  give  a  note  for  the  location 
fees,  that  Curtis  Thatcher  would  furnish  the  money  for 
the  final  proof  and  also  for  locations  fees;  that  he  could 
get  him  $200.00  out  of  his  claim.     Nelson  said  that  that 
would  be  all  right  and  it  was  perfectly  satisfactory,  and 
that  if  he  was  certain  that  he  would  get  that  much  he 
would  file.     This  conversation  was  had  before  filing. 
Robnett  was  to  furnish  him  all  the  money  he  needed 
except  the  expenses  up  to  the  timber  and  Robnett  was 
to  control  the  sale  of  the  land  (p.  2314) .     Robnett  told 
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Thatcher  that  the  money  was  to  be  furnished  by  him 
to  Nelson  for  location  fee  and  for  final  proof;  that  he 
would  give  a  mortgage  after  proof  and  that  Nelson's 
claim  was  to  be  included  in  the  sale  of  a  number  of 
timber  claims  that  he  was  bunching  up  to  sell  in  a  deal 
that  was  pending ;  told  Thatcher  that  before  any  mone> 
was  advanced  (p.  2315).  Nelson  made  proof  May  22, 
1903,  and  a  receiver's  receipt  was  issued  to  him  at  the 
same  time.  On  that  day  he  gave  a  mortgage  to  secure 
the  note  given  for  the  money  furnished  by  Robnett  and 
on  July  31,  1903,  the  receiver's  receipt  and  mortgage 
were  recorded  at  the  request  of  Kester  (p.  1504). 
Nelson  deeded  claim  to  Mrs.  E.  W.  Thatcher  May  18, 
1908,  while  the  present  cases  were  pending  (p.  1505). 

The  court  held  that  in  material  respects  the  story 
told  by  Nelson  relative  to  this  claim  is  in  conflict  with 
the  testimony  of  Robnett;  and  Thatcher  denied  any 
knowledge  of  the  alleged  agreement  between  the  entry- 
man  and  Robnett  and  that  the  evidence  as  a  whole  is 
insufficient  to  Avarrant  cancellation  of  the  patent 
(p.  302). 

THE  HANSEN  ENTRY. 

Soren  Hansen,  who  made  application  to  file  on  a 
timber  claim  February  26,  1903,  testified  that  Robnett 
induced  him  to  take  up  the  claim.  Robnett  met  him 
on  the  street  one  day  before  filing  and  asked  him  if  he 
didn't  want  a  timber  claim.  Hansen  replied  that  he 
didn't  want  a  claim,  that  he  didn't  have  the  time,  and 
that  he  didn't  have  the  money  to  spare.  Robnett  told 
him  that  he  would  attend  to  the  whole  matter  and 
would  furnish  the  money,  and  that  it  was  not  necessary 
for  him  to  go  to  the  land.     Hansen  asked  what  there 
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was  in  it  and  Robnett  responded  that  he  ought  to  be 
able  to  get  $300.00  to  $500.00  out  of  the  place  and  that 
he  would  be  able  to  sell  it  for  him.  Hansen  told 
Robnett  that  he  thought  it  would  be  all  right;  if  he 
could  attend  to  it  for  him  and  if  he  (Hansen)  wouldn't 
have  to  go  after  it  or  furnish  the  money  for  Robnett  to 
go  ahead  (pp.  514,  517,  518).  Hansen  had  never  seen 
the  land  nor  had  he  been  anywhere  to  look  for  it. 
Robnett  at  the  time  of  filing  told  him  that  he  could  not 
get  in  to  the  land  as  it  was  covered  with  snow  and  that 
it  was  not  necessary  for  him  to  see  the  land  anyway 
(p.  519).  Robnett  took  him  to  some  attorney's  office 
and  had  sworn  statement  prepared.  Robnett  fur- 
nished the  money  for  filing  fees  and  the  $400.00  pur- 
chase price  (pp.  520-521).  Never  had  an  account  at 
the  Lewiston  National  Bank  but  Robnett  gave  him  the 
money  at  the  bank  (p.  521).  Subsequently  on  Feb.  17, 
1906,  at  Robnett's  request  he  executed  a  deed  to  the 
claim  in  blank  and  delivered  it  to  Robnett.  Nothing 
said  as  to  what  the  purchase  price  would  be  (p.  523). 
Afterwards  on  Feb.  16,  1908,  he  made  and  executed 
another  deed  at  the  request  of  Robnett  for  the  same 
claim  to  E.  W.  Thatcher  (p.  522).  Later  made  and 
executed  another  deed  to  the  same  property  to  AVm.  F. 
Kettenbach  March  5,  1909.  Prior  to  executing  the 
last-mentioned  deed  he  executed  deed  to  the  Clearwater 
Timber  Company  (p.  523).  On  cross  examination  in 
response  to  the  question  whether  or  not  the  sworn  state- 
ment that  he  did  not  have  an  agreement  directly  or 
indirectly,  etc.,  is  true,  Hansen  answered  "Yes,  it  was 
true  to  the  extent,  unless  I  told  him  he  could  sell  it  for 
me  or  he  told  me  he  could  sell  it  for  me,  unless  that 
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infringed  on  that — I  am  not — "  (p.  529).     Before  sign- 
ing the  deed  to  Kettenbach,  deUvered  the  deed  in  which 
the  Clearwater  Timber  Company  is  grantee  to  Robnett. 
Received  $60.00  from  Robnett  when  he  conveyed  to 
Mrs.  Thatcher  (p.  525).     Robnett  testified  that  he  met 
Hansen  on  the  street  and  asked  him  if  he  didn't  want  to 
take  up  a  timber  claim.     Hansen  said  he  did  but  he 
didn't  want  to  use  any  of  his  money,  as  he  needed  it  for 
his  farm.     Robnett  told  him  there  was  a  chance  to 
make  $200.00  if  he  wanted  to  take  up  a  claim;  told  him 
about  a  deal  he  had  pending  and  that  he  would  get  him 
all  the  money  he  needed  from  Thatcher,  that  if  he 
wanted   to   go   ahead   he  would   get  him  $200.00   or 
$250.00  out  of  the  claim.     To  earn  this  $200.00  Hansen 
was  to  file,  make  proof  on  the  claim,  give  a  mortgage  for 
the  money  that  Robnett  advanced,  if  the  property  had 
not  been  sold  at  that  time,  and  that  Robnett  was  to 
have  the  handling  of  the  claim  and  Hansen  was  to  deed 
the  claim  over  to  whomsoever  Robnett  should  designate 
and   receive   $200.00.     Hansen   accepted    this   propo- 
sition, Robnett  furnished  all  the  money,  and  the  deeds 
were  made  as  above  recited  (pp.  2316-2317).     Robnett 
told  both  Kester  and  Kettenbach  the  arrangement  he 
had  with  Hansen  a  number  of  times  (p.  2317).     The 
$60.00  Robnett  gave  Hansen  he  received  from  Will 
Kettenbach.     The  deed  was  made  to  the  Clearwater 
Timber  Company,  because  they  had  arrangements  with 
the  agent  of  that  company  to  buy  the  claim,  and  he 
delivered  the  deed  to  the  Clearwater  Timber  Company 
to  Kettenbach  (p.  2318).     Hansen  made  proof  June  5, 
1903,  and  on  the  same  day  gave  Curtis  Thatcher  a 
mortgage  to  secm-e  the  money  Robnett  had  furnished 
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Hansen.  The  final  receipt  given  at  date  of  final  proof 
and  the  mortgage  were  recorded  at  the  request  of 
Kester  Oct.  10,  1903;  and  the  deed  to  the  Clearwater 
Timber  Co.  was  recorded  at  the  request  of  Wm.  F. 
Kettenbach  (pp.  1491-1492). 

At  final  proof  Hansen  swore  that  the  money  with 
which  he  paid  for  the  land  he  made  in  farming;  that 
he  had  the  same  in  his  actual  possession  for  two  years; 
that  he  had  a  bank  account  at  the  Lewiston  National 
Bank;  and  that  he  made  a  personal  examination  of 
the  smallest  subdivision  of  said  land  by  walking  over 
the  land  February  19,  1903  (pp.  3811-3812). 

As  to  this  entry  the  court  said :  ''  I  am  convinced  that 
the  entryman,  who  testified  on  behalf  of  the  Govern- 
ment, desired  to  be  entirely  frank  and  stated  the  facts 
as  he  understood  them,  and  remembered  them,  and 
according  to  his  testimony  the  entry  should  be  held  to 
be  valid"  (p.  304). 

THE  WALDMAN   ENTRY. 

Robert  O.  Waldman  made  entry  under  the  timber 
and  stone  act  March  6,  1903  (p.  3729).  Robnett  testi- 
fied that  Waldman  was  a  salesman  in  a  variety  store 
at  Lewiston.  Robnett  went  to  his  place  of  business 
and  asked  him  if  he  wanted  to  take  up  a  timber  claim. 
Waldman  responded  that  he  was  building  a  house  and 
wouldn't  take  up  a  claim  unless  he  could  sell  it  right 
away  (p.  2319).  Robnett  told  him  that  if  he  wanted 
to  take  up  a  claim  that  he  had  one  and  that  he  would 
give  him  $400.00  for  his  right  and  that  he  would  fur- 
nish him  all  the  money  necessary  for  taking  up  the 
claim,  and  the  $400.00  would  be  clear.  To  earn  his 
$400.00  Waldman  was  to  file  on  a  timber  claim,  niake 
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proof,  and  deed  the  same  to  Robnett  as  soon  as  the 
proof  was  made.  Waldman  accepted  the  proposition 
and  said  he  was  wilUng  to  sell  his  right  for  $400.00. 
Robnett  paid  Waldman's  expenses  up  to  the  timber 
and  back  and  the  filing  fees,  and  at  the  time  of  final 
proof  gave  him  the  money  for  that  purpose.  Wald- 
man made  proof,  and  that  afternoon  or  the  next  day 
made  a  deed  and  Robnett  gave  him  $200.00.  Robnett 
was  the  grantee  in  the  deed.  Robnett  in  turn  deeded 
the  claim  to  the  Lewiston  National  Bank  (p.  2320). 
He  negotiated  for  the  conveyance  to  the  bank  with 
Frank  W.  Kettenbach  when  he  left  the  bank.  It  was, 
however,  understood  that  if  the  claim  wasn't  sold  that 
it  was  to  go  to  the  Lewiston  National  Bank.  That 
understanding  was  had  with  Robnett,  Kester,  and 
Wm.  F.  Kettenbach.  Frank  Kettenbach  knew  of  the 
arrangement  Robnett  had  with  Waldman,  as  Robnett 
told  him  (p.  2321).  Waldman  on  final  proof  testified 
that  he  purchased  the  land  with  his  own  money;  that 
he  earned  the  same  clerking,  and  had  had  the  same  in  his 
possession  for  three  years  (p.  3921).  Waldman  testi- 
fied that  Robnett  told  him  he  would  locate  him  on  a 
timber  claim  for  $100.00,  and  if  Waldman  wouid  fur- 
nish the  money  to  purchase  the  claim  and  pav  aii  ex- 
penses incident  thereto  he  could  sell  the  same  to  whomi- 
soever  he  desired;  or  that  Robnett  would  furnish  him 
the  money  for  filing,  the  necessary  expenses  incident 
to  going  to  view  the  claim,  and  the  money  with  which 
to  purchase  the  same  and  give  him  $400.00  for  his 
right,  Waldman  to  make  a  deed  to  Robnett  for  the 
claim.  This  conversation  was  at  the  Lewiston  National 
Bank  about  two  weeks  prior  to  filing  on  the  claim. 
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Waldman  told  Robnett  he  much  preferred  to  furnish 
his  own  money.  A  week  later  it  developed  that  Wald- 
man could  not  spare  the  money  and  he  advised  Rob- 
nett of  this  fact  at  the  bank.  It  was  then  agreed  that 
Waldman  should  enter  the  claim;  Robnett  to  furnish 
all  the  money  necessary  for  that  purpose  and  to  pur- 
chase the  land,  and  all  expenses  incident  thereto,  and 
to  pay  Waldman  $400.00  for  his  right  as  soon  as  Wald- 
man made  a  deed  to  Robnett  of  the  claim.  This  last 
conversation  was  three  or  four  days  before  Waldman 
filed  (pp.  3726-3727).  Robnett  gave  him  $15.00  to 
pay  the  expenses  of  going  to  view  the  timber.  Wald- 
man returned  to  Lewiston  and  visited  Robnett  at  the 
bank  again  before  he  filed,  "  and  he  told  me  (Waldman) 
also,  of  course,  that  I  was  to  state  that  there  was  no 
prior  agreement  to  sell,  and  coached  me  on  certain 
other  questions  which  I  have  since  forgotten,  but,  at 
any  rate,  so  that  I  was  to  answer  'yes'  or  'no'  to  the 
questions,  according  to  the  requirements  of  the  appli- 
cation" (pp.  3728-3729).  Robnett  gave  him  the 
money  with  which  to  pay  the  filing  fee  and  for  adver- 
tising when  he  filed  the  sworn  statement.  Robnett 
notified  him  of  the  time  to  make  proof  and  asked  him 
to  come  to  the  bank  to  see  him.  Waldman  went  to 
the  bank  and  in  the  directors'  room  Robnett  gave  him 
$400.00  with  which  to  make  proof.  On  that  occasion 
Robnett  coached  him  as  to  the  answers  he  should  give 
to  the  questions  asked  him  at  final  proof  (pp.  3730- 
3731).  He  was  to  say  he  earned  the  money  which 
Robnett  had  given  him  (p.  3731).  "I  (AValdman) 
was  told  what  to  say  and  what  answers  to  make  to  the 
questions  as  they  were  put  to  me,  stating  that  above 
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all  things  I  must  state  that  there  was  no  previous 
agreement  to  sell,  and  that  on  the  wa}^  down  (from  land 
office,  being  in  the  same  building  as  the  bank)  I  should 
stop  in  at  the  bank  and  I  should  sign  a  deed  to  Rob- 
nett."  Robnett  also  told  him  to  state  that  the  money 
was  his  own  (p.  3731).  Knight  and  Benton  were  in  the 
room  with  Waldman  and  Robnett  when  these  instruc- 
tions were  given  (p.  3732) .  The  same  day  that  he  made 
proof  he  deeded  the  claim  to  Robnett  and  received 
$150.00.  He  received  the  balance  in  accordance  with 
the  agreement  with  Robnett  later  (p.  3733).  The 
whole  matter  turned  out  as  he  understood  it  in  the 
original  conversation  with  Robnett,  he  carrying  out 
his  part  of  the  agreement  and  Robnett  perfecting  his 
(p.  3734).  The  deed  from  Waldman  to  Robnett  was 
dated  May  26,  1903  (p.  1637). 

The  court  held  this  claim  to  be  unlawfully  entered 
and  invalid  and  that  the  Lewiston  National  Bank, 
under  the  circumstances  stated,  can  not  claim  protec- 
tion as  an  innocent  purchaser,  and  ordered  that  the 
patent  issued  for  said  claim  be  canceled  (p.  290). 

THE   LITTLE    ENTRY. 

John  H.  Little,  a  clerk  in  a  department  store  at 
Lewiston,  entered  a  claim  under  the  timber  and  stone 
act  March  20,  1903.  First  talked  with  Robnett  about 
taking  up  a  claim  (p.  1609).  Robnett  came  to  the 
store  where  he  was  working  and  solicited  different  em- 
ployees to  take  up  claims  and  asked  him  also  to  take 
up  a  claim.  Little  told  him  he  couldn't  afford  it. 
Robnett  said  that  he  could  make  the  arrangements  so 
that  he  could  afford  it.     Robnett  told  him  he  would  see 
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him  at  lunch.  He  further  said  he  had  arranged  with 
parties  who  would  advance  the  money.  Little  wanted 
to  know  if  it  wasn't  a  little  dangerous  and  Robnett 
replied,  "Xo;  everybody  in  the  country  is  doing  it," 
and  named  the  persons  whom  he  had  induced  to  make 
entries  and  stated  that  there  were  a  number  of  others 
going  to  view  the  land  that  afternoon  saying  "  we  would 
just  like  to  have  you  go  ahead  and  take  yours  this 
afternoon"  (p.  1611).  Little  told  him  that  he  didn't 
have  the  money,  not  even  to  pay  for  the  trip  to  the 
timber.  Robnett  said,  ''  Well,  we'll  fix  that  all  right." 
Robnett  told  him  to  go  to  Thatcher  &  KUng's  store  and 
Kling  gave  him  $15.00.  He  and  a  man  named  Storer 
gave  Thatcher  a  note  for  $15.00  each.  Went  into  the 
timber  with  Wm.  Benton  and  Ed.  Knight.  Robnett 
arranged  for  Little  to  go  to  the  timber  with  Benton 
and  Knight  and  he  understood  that  Robnett  was  a 
partner  in  the  locating  business  with  them  (p.  1612). 
In  reply  to  the  question  whether  he  went  to  the  timber 
claim,  Little  said  they  went  over  the  mountain  and 
plowed  around  through  the  snow  a  little  bit  and  Knight 
said  ''This  is  about  as  far  as  we  need  to  go,"  that  the 
snow  was  on  the  ground  and  they  couldn't  see  the  stakes; 
it  would  be  impossible.  ''  Q.  Now,  what  were  you  to 
do  with  this  claim  after  you  took  it  up?  What  was 
your  arrangement?  A.  Well,  the  understanding  was 
that  Robnett  was  to  find  me  a  buyer  for  the  claim. 
He  guaranteed  to  sell  the  claim  for  me.  Q.  Did  he  tell 
you  when  he  would  sell  it  ?  A.  Why,  he  said  the 
chances  were  favorable  for  an  early  sale;  in  fact,  he 
guaranteed  an  early  sale — a  verbal  agreement  was  all" 
(p.  1613).     Little  never  had  a  description  of  the  land 
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but  upon  his  return  from  the  land  Robnett,  who  held 
the  descriptions  of  the  land,  took  him  to  a  lawyer's 
office,  had  the  papers  prepared  and  escorted  him  to  the 
land  office.  Robnett  paid  the  filing  fees.  Robnett 
notified  him  of  the  time  to  make  proof  (p.  1615). 
When  it  was  time  to  make  final  proof  Little  went  to 
the  Lewiston  National  Bank.  Robnett  took  him  to  the 
directors'  room  and  told  him  that  he  would  get  him  the 
money.  Robnett  then  went  to  Kester  and  told  him  to 
give  Little  $560.00.  Little  went  to  Kester  and  Kester 
gave  him  that  amount  and  Little  then  went  to  the 
bookkeeper's  window  where  Robnett  was  and  Robnett 
required  him  to  give  him  $125.00  for  location  fees.  Did 
not  give  Kester  a  note  for  the  money  (p.  1616).  He 
and  Robnett  then  left  the  bank,  and  went  upstairs  in 
the  bank  building  to  the  land  office  and  Robnett  told 
the  receiver  of  the  land  office  that  Little  was  ready  to 
make  his  final  proof  and  he  then  paid  the  receiver  $400.00 
of  the  money  he  had  gotten  from  Kester.  Robnett 
told  him  to  to  try  to  show  at  the  land  office  that  he  was 
earning  the  money  himself  and  Little  asked  him  if  it 
wasn't  a  little  dangerous  and  he  said,  "No;  that  thing 
was  done  every  day"  (pp.  1717-1618).  At  final  proof 
Little  testified,  in  response  to  the  question  where  he 
had  gotten  the  money  to  pay  for  the  land  and  how  long 
he  had  had  it  in  his  actual  possession,  that  he  had  made 
it  selling  property.  Two  months.  He  gave  Robnett 
his  final  receipt  that  day  and  signed  a  note  for  $760.00, 
making  a  bonus  of  $200.00.  That  was  immediately  after 
he  had  paid  the  money  in  the  land  office  (pp.  1618-1619) . 
He  conveyed  the  land  to  Wm.  F.  Kettenbach,  the  latter 
giving  him  $30  over  the  mortgage  (p.  1619) .     Receiver's 
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receipt  dated  June  15,  1903,  and  recorded  at  the  request 
of  Wm.  F.  Kettenbach  June  20,  1903.     Mortgage  the 
same  date  recorded   at   the   same   time  by   Wm.   F. 
Kettenbach.     Mortgage    and   note  made  to  Robnett 
(pp.  1620-1621).     Though    money    was    gotten    from 
Kester,  the  recording  of  mortgage  was  done  at  request 
of  Wm.  F.  Kettenbach  five  days  after  Little  had  gotten 
the    money    secured    thereby.     On    cross-examination 
this  question  was  asked :  "  Q.  Had  you  any  contract  or 
agreement,  expressed  or  imphed,  to  sell  your  land  to 
Clarence  Robnett,  at  the  time  you  made  your  final 
proof?     A.  Well,   yes;  I  considered   it  such.     He  in- 
duced me  to  take  up  the  claim  on  the  promise  of  dis- 
posing of  it  for  me"  (p.  1625).     Robnett  testified  that 
before  Little  filed  he  had  told  him  that  he  was  locating 
people  on  a  number  of  claims  and  asked  him  if  he  didn't 
want  to  enter  one.     He  said  that  he  did,  but  he  didn't 
have  the  money  to  go  ahead.     Robnett  told  him  that  he 
would  arrange  for  that  and  pay  all  the  expenses;  that 
he  had  deals  on  for  disposing  of  the  timber  and  that 
he  could  get  him  from  $150.00  to  $200.00  for  his  claim. 
Little  said  all  right,  and  that  was  prior  to  filing  (p. 
2285) .     Under  that  arrangement  Little  went  to  the  tim- 
ber, and  returned  and  filed.     In  another  place  Robnett 
testified  that  he  told  Little  he  would  get  $200.00  or 
$250.00  for  his  right.     That's  what  he  would  make  out 
of  it  if  the  deal  went  through.     Little  made  a  mortgage 
to   Robnett   for   the   money   furnished   and   Robnett 
assigned  the  mortgage  and  the  note  to  Wm.  F.  Ketten- 
bach without  recourse  the  same  day  it  Avas   taken, 
right    after    proof;    Robnett    had    told    Kester    and 
Kettenbach   of  the  arrangement  he  had   with  Little 
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(pp.  2286-2287).  The  records  of  the  office  of  the 
recorder  of  Xez  Perce  County  show  that  the  receiver's 
receipt  issued  to  Little,  and  the  mortgage  Little  gave 
Robnett  were  recorded  by  Wm.  F.  Kettenbach  June  20, 
1903,  five  days  after  their  date  (pp.  1705-1706). 

THE  HARRINGTON  ENTRY. 

Ellsworth  :\L  Harrington,  a  brother-in-law  of  Rob- 
nett, entered  a  timber  claim  in  March,  1903  (pp.  1347- 
1348).     He  first  talked  with  Robnett  about  taking  up 
a  claim.     He  testified  that  Robnett  asked  him  if  he 
wanted   to  take  up  a  claim.     He  told   him  he  did. 
Harrington  told  Robnett  he  didn't  have  the  money. 
Robnett  said  he  could  arrange  that  part  of  it.     That 
was  before  Harrington  filed  (p.  1350).     He  thinks  Rob- 
nett told  him  he  wouldn't  need  to  go  on  the  timber 
before  he  filed;  that  he  was  familiar  with  the  timber 
up  there.     Harrington  made  a  pretense  of  going  to  the 
timber,  however,  with  Wm.  B.  Benton  and  the  three 
Longs  (p.  1351).     Benton  had  to  return  to  Lewiston 
at  a  certain  date,  so  they  all  turned  back  before  they 
arrived  at  the  timber.     Later  Harrington  went  to  the 
bank  and  got  a  description  of  the  land  from  Robnett 
(pp.  1352-1353) .     Robnett  said  Harrington  would  have 
to  swear  that  he  had  been  on  the  land.     He  thinks  he 
paid  the  filing  fee,  but  is  not  positive  (p.  1353).     The 
talk  with  Robnett  relative  to  getting  the  money  with 
which  to  make  proof  was  had  before  he  made  the  appli- 
cation to  file.     Nothing  was  said  as  to  what  there  was 
in  this  transaction  for  him  nor  about  selling  the  land. 
He  thinks  Robnett  said  that  the  land  was  worth  about 
$1,000.00    Robnett  first  broached  the  subject  to  him  and 
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suggested  that  he  would  advance  the  money  for  the 
purpose  of  taking  up  the  land  (pp.  1354-1355).     Rob- 
nett  was  dealing  in  timber  claims,  and  if  he  had  a  chance 
to  sell  he  had  Harrington's  permission  to  sell  it.     There 
may  have  been  something  said  about  Robnett  assem- 
bling a  number  of  claims,  and  that  he  had  a  person 
who  was  going  to  take  them,  and  that  he  w^ould  put 
Harrington's    claim   in.     ''Q.  You   mean   you'  didn't 
have  any  written  agreement  (to  sell  your  claim)?     A. 
No;  nor  no  verbal  agreement  in  that  way;  not  posi- 
tive.    He  was  dealing  in  timber  claims,  and  if  he  had 
a  chance  to  sell  it  he  had  my  permission  to  sell  it.     Q. 
That  was  the  original  understanding,  was  it  not?     A. 
I  don't  think  there  ever  was  any  exact  understanding 
made  about  it.     It  was  a  kind  of  a— I  don't  know 
whether  you  would  call  it  a  mutual  agreement  or  not; 
we  were  brother-in-laws,  and  naturally,  as  he  was  in 
the  timber  business,  he  would  handle  my  claim  for  me. 
Q.  And  you  expected  that,  didn't  youl     A.  Yes,  sir" 
(pp.  1355-1356) .     Harrington  received  the  money  with 
which  to  make  proof  in  the  directors'  room  of  the  Lewis- 
ton  National  Bank,  from  Robnett.     He  thinks  he  got 
$500.00.     At  that  time  something  was  said  about  a  ques- 
tion that  he  would  have  to  answer  as  to  where  he  had 
gotten  the  money  w^ith  which  he  w^as  making  proof  and 
how  long  he  had  had  the  same  in  his  possession.     Rob- 
nett told  him  he  would  have  to  say  he  proved  up  with 
his  own  money,  but  the  money  he  used  in  the  land 
office  was  the  money  that  Robnett  gave  him.     Har- 
rington said  he  stretched  the  truth  a  little  when  he 
testified  that  he  had  worked  for  it  and  had  had  it  in 
his  possession  three  or  four  months  (pp.  1357-1358). 
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Two  or  three  days  later  he  signed  a  note  for  the  $500.00, 
which  included  the  location  fee,  which  was  held  out. 
He  gave  a  mortgage  at  the  same  time  he  signed  the 
note  and  later  sold  the  claim.  He  received  $299.40  or 
$299.60  from  the  claim,  and  Robnett  negotiated  the  sale. 
He  sold  it  to  W.  F.  Kettenbach  (pp.  1359-1360). 
Robnett  testified  that  Harrington  first  talked  with  Ed. 
Knight  and  then  came  to  Robnett's  house  one  evening 
to  see  him  about  taking  up  a  timber  claim;  that  he, 
Robnett,  was  interested  with  Knight  and  Will  Benton 
in  the  location  of  claims.  Robnett  told  him  if  he 
would  go  ahead  and  locate  and  let  him  handle  the 
claim  and  put  through  the  deal  the  claim  would  net 
Harrington  $300.00  for  his  right,  the  balance  above  that 
to  go  to  Robnett  for  his  trouble.  Harrington  wanted 
to  know  how  about  the  money  in  case  the  deal  didn't 
go  through,  and  Robnett  told  him  that  he  had  arrange- 
ments whereby  he  could  get  the  money  to  pay  for  the 
location  fee  and  pay  for  the  final  proof,  Harrington  to 
give  a  mortgage  at  that  time  and  a  note  also.  The 
understanding  was  that  Harrington  was  to  deed  the 
claim  to  whomsoever  Robnett  might  designate  and 
accept  the  $300.00.  Harrington  said  that  was  all  right ; 
he  would  leave  the  matter  in  Robnett's  hands  and  deea 
the  claim  whenever  he  was  asked  to  (pp.  2321-2322). 
Robnett  paid  the  location  fee  and  says  that  Will  Ket- 
tenbach advanced  the  money  for  final  proof.  Robnett 
negotiated  with  Kettenbach  for  the  money  and  got  the 
same  when  it  came  time  for  final  proof  and  gave  it  to 
Harrington,  who  gave  a  note  to  Robnett  for  the  amount 
of  the  location  fee  and  money  advanced  and  a  bonus. 
Then  Robnett  endorsed  the  note  without  recourse  to 
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Will  Kettenbach.  When  the  note  was  taken,  at  the 
time  of  final  proof,  the  mortgage  was  also  given,  but 
the  latter  was  not  assigned.  Kettenbach  knew  of  the 
agreement  between  Harrington  and  Robnett,  and  Rob- 
nett  had  Harrington  deed  the  claim  to  Will  Ketten- 
bach (p.  2323).  Robnett  had  had  previous  conversa- 
tions with  Kettenbach  about  this  and  other  matters. 
Robnett  had  some  papers,  memoranda,  plats,  and 
checks  which  he  used  in  timber  transactions  in  private 
boxes  at  the  Lewiston  National  Bank.  Said  he  had 
demanded  the  boxes  of  the  bank  and  had  been  refused 
(p.  2324).  ''Q.  Did  you  take  any  care,  Mr.  Robnett, 
of  the  character  of  the  people  that  you  would  locate  on 
these  claims.^  A.  Yes;  I  never  located  anybody  l^ut 
what  I  had  the  handling  of  their  claims;  that  is,  would 
have  the  right  to  sell  the  claims.  Q.  Did  you  locate 
anybody  on  any  claim  who  wouldn't  make  an  ag]'ee- 
ment  with  you  before  they  entered  it  to  convey  it  to 
whom  you  would  direct?  A.  No"  (pp.  2325-2326). 
Harrington  made  proof  June  15,  1903,  and  the  re- 
ceiver's receipt  was  issued  to  him  the  same  day.  Har- 
rington on  the  day  following  gave  Robnett  a  mortgage 
on  said  claim  to  secure  the  money  Robnett  had  fur- 
,nished  him.  Both  of  these  papers  were  recorded,  at  the 
request  of  Wm.  F.  Kettenbach,  June  20,  1903,  five 
days  later  (p.  1703). 

THE   PIERCE  ENTRY. 

Wren  Pierce,  who  made  a  timber-land  entry  March 
21,  1903,  could  not  be  found  (p.  1428).  Concerning 
this  claim,  Robnett  testified  that  Pierce  was  either  a 
carpenter  or  painter,  a  transient  in  Lewiston,  who  re- 
mained there  about  six  months  and  left  immediately 
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after  he  had  made  his  proof.  Arthur  Barney  brought 
Pierce  to  Robnett  and  Robnett  explained  the  condi- 
tions under  which  he  would  furnish  him  a  claim  to  file 
on,  and  Pierce  stated  he  would  be  willing  to  go  ahead 
and  file  on  a  claim  and  accept  $200.00  for  his  right. 
The  conditions  were  that  Pierce  was  to  go  up  and  see 
the  claim,  file,  and  make  proof  on  the  same.  Robnett 
was  to  furnish  him  the  money  to  pay  expenses  and  final 
proof,  then  sell  the  claim  for  him  and  give  him  (Pierce) 
$200.00  (pp.  2287-2288).  This  Pierce  did,  and  the 
day  he  made  proof  Kettenbach  bought  the  claim.  No 
mortgage  was  taken.  Three  claims  were  bought  out- 
right by  Kettenbach,  and  this  was  one  of  them.  In 
order  to  get  the  money  to  pay  the  location  fee  Pierce 
gave  his  note.  Robnett  took  the  note  to  Curtis 
Thatcher,  who  advanced  the  money  (p.  2289).  Rob- 
nett took  the  mone}^  out  of  the  bank  and  gave  it  to 
Pierce  for  final  proof.  Robnett  negotiated  the  sale 
with  Kettenbach.  Kettenbach  knew  about  the  ar- 
rangements that  Robnett  had  with  Pierce.  ''Q.  How 
do  you  know  that? — A.  I  told  him  all  about  it"  (p. 
2290).  Pierce  made  proof  June  17,  1903,  and  the 
records  of  the  county  recorder  show  that  the  receiver's 
receipt  issued  to  Pierce  on  that  day,  and  the  mortgage 
he  gave  Robnett  the  same  day  to  secure  the  money 
Robnett  had  furnished  Pierce  with  which  to  take  up 
the  claim,  were  recorded  by  Wm.  F.  Kettenbach  three 
days  later.  The  deed  to  Kettenbach  is  dated  May  31, 
1904  (pp.  1428-1429,  1714).  In  making  proof  Pierce 
swore  that  the  money  with  which  he  purchased  the  land 
was  his;  that  he  had  worked  for  the  same,  and  had  had 
it  in  his  possession  for  two  months  (pp.  3893,  1714). 
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Robnett  was  mistaken  about  Pierce  not  giving  the 
mortgage.  He  says  there  were  three  out  of  eleven  who, 
instead  of  giving  mortgages,  deeded  their  claims  to 
Kettenbach  du-ectly  after  proof.  He  thinks  two  of  the 
three  were  George  ^Morrison  and  Wren  Pierce  (pp. 
2289-2290).  Three  persons  besides  Pierce  did  convey 
to  Kettenbach  the  claims  the  day  they  made  proof. 
They  were  Joseph  B.  Clute,  George  Morrison,  and 
Edward  M.  Hyde.  None  of  the  three  gave  mortgages 
to  secure  the  money  advanced  them  for  proof,  and,  as 
will  be  hereafter  shown,  Robnett  has  confounded  either 
Clute  or  Hyde  with  Pierce  in  this  respect. 

THE  BASHOR  ENTRY. 

Benjamin  F.  Bashor  took  up  a  timber  claim  March 
21,  1903  (pp.  2090-2091).  Bashor  testified  that  Rob- 
nett first  spoke  to  him  about  taking  up  the  timber  claim 
in  February  of  that  year.  Bashor  refused  at  first,  but 
after  talking  with  Robnett  several  times  he  became 
interested,  and  Robnett  told  him  that  Benton  and 
Knight  were  going  to  take  a  crowd  to  the  timber  on  a 
certain  day  and  he  consented  to  go  with  them.  He 
went  to  view  the  claim  during  the  fore  part  of  March. 
This  talk  was  in  the  directors'  room  at  the  bank  (p. 
2092).  Bashor  gave  his  note  to  Robnett  for  the  loca- 
tion fee  either  at  the  time  he  filed  or  at  the  time  he 
made  proof.  The  note  covered  the  whole  amount; 
$400.00  for  final  proof  and  $100.00  or  $125.00  for  loca- 
tion fee.  He  paid  his  own  expenses  and  paid  filing  fee 
at  the  land  office  (p.  2093).  Bashor  was  in  the  direc- 
tors' room  of  the  Lewiston  National  Bank  with  Robnett 
twice,  once  just  before  he  filed  and  again  at  the  time 
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of  final  prooi.  LTpon  final  proof  Robnett,  a  few  min- 
utes later,  gave  him  his  personal  check  on  the  bank, 
which  Bashor  had  cashed  and  used  that  money  with 
which  to  make  proof.  On  two  different  occasions  Rob- 
nett  suggested  that  the  money  was  Bashor's  (p.  2094). 
Before  the  land  office  Bashor  testified  that  he  had 
made  that  money  while  he  was  county  assessor  and 
that  he  had  had  it  six  months,  which  was  not  true.  On 
the  same  day  that  he  made  proof  he  gave  a  mortgage 
to  Robnett  to  secure  the  note  and  thinks  that  he  also 
turned  over  his  receiver's  receipt  to  him.  Robnett 
cautioned  him  to  say  at  the  land  office  that  he  had 
not  borrowed  the  money  (p.  2095).  Bashor  met  W.  F. 
Kettenbach  on  the  train  one  day  and  told  him  he  had 
just  received  a  letter  from  Robnett  relative  to  the  tim- 
ber land,  and  that  Robnett  wanted  him  to  give  a  deed 
to  the  property  to  satisfy  the  note  and  mortgage.  He 
told  W.  F.  Kettenbach  that  Robnett  wanted  him  to 
turn  it  over  to  Kettenbach.  Kettenbach  said  he  was 
giving  about  $30.00  for  these  claims.  Bashor  thinks 
the  amount  Kettenbach  mentioned  was  $1,000.00, 
which  would  amount  to  just  about  $30.00  above  note 
and  interest.  He  afterwards  did  convey  the  land  to 
Wm.  F.  Kettenbach  (pp.  2096-2097).  Robnett  testi- 
fied in  regard  to  Bashor's  claim  that  he  (Robnett)  called 
him  over  the  phone;  told  him  the  next  time  he  came 
down  town  to  come  into  the  bank  to  see  him,  and  Bashor 
complied  with  the  request.  Robnett  told  him  that  if 
he  wanted  to  take  up  a  timber  claim  that  he  could  fur- 
nish him  one.  Bashor  said  he  din't  have  the  money. 
Robnett  told  him  to  go  ahead;  that  he  would  arrange 
for  the  money  for  the  final  proof.     Bashor  wanted  to 
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know  how  much  he  would  get  out  of  it.  Robnett  told 
him  $200.00  or  $250.00.  Robnett  was  to  have  the 
selling  of  the  claim  and  all  above  the  $250.00  or  $200.00. 
Bashor  said,  ''All  right,  then,  I  will  go  ahead  and  take 
a  claim"  (pp.  2290-2291).  That  was  the  arrangement 
between  Robnett  and  Bashor  before  Bashor  went  to 
view  the  claim.  Bashor  furnished  his  own  money  for 
expenses  in  going  to  see  the  claim  and  gave  his  note 
for  the  location  fee.  W.  F.  Kettenbach  furnished  the 
money  for  final  proof.  Bashor  gave  note  and  mortgage 
for  that  also,  the  note  and  mortgage  running  to 
Robnett.  The  entire  amount,  $725.00,  was  included 
in  one  note,  which  was  given  right  after  final  proof  (pp. 
2291-2292).  Robnett  immediately  endorsed  the  note 
over  to  Kettenbach  without  recourse.  The  mortgage 
was  not  assigned.  Some  time  afterwards  Robnett 
wrote  Mr.  Bashor,  who  was  then  at  Peck,  to  come  and 
see  him  in  regard  to  the  claim.  Robnett  made  him  an 
offer  of  a  certain  amount  for  Mr.  Kettenbach,  which 
offer  Bashor  accepted  and  deeded  the  claim  to  AVm.  F. 
Kettenbach  (p.  2292).  Kettenbach  knew  the  condi- 
tions under  which  Robnett  was  dealing  with  Bashor. 
Robnett  told  Kettenbach  of  the  circumstances  at  the 
time  of  the  location  and  also  at  the  time  he  spoke  to 
Kettenbach  about  loaning  the  money  for  final  proof 
(pp.  2292-2293).  The  receiver's  receipt  given  Bashor 
when  he  made  proof  June  17,  1903,  and  the  mortgage 
he  gave  Robnett  the  same  day  were  recorded  by  Wm. 
F.  Kettenbach  June  20,  1903,  three  days  later  (p.  1697). 

THE  FRANCIS  M.  LONG  ENTRY. 

Francis  M.  Long,  father  of  John  H.  and  Benjamin  F. 
Long,  made  a  timber-land  entry  March  26,  1903.     He 
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testified  that  Robnett  first  spoke  to  him  about  taking 
up  a  timber  claim  (pp.  1278-1285) .  Robnett  told  him 
and  his  sons  that  they  (meaning  Benton  and  Knight) 
had  some  claims  that  could  be  located  on.  Long  did 
not  have  the  money  with  which  to  take  up  a  timber 
claim.  He  borrowed  it  of  the  bank  (Robnett).  The 
agreement  was  that  Robnett  was  to  lend  him  the 
money  to  pay  all  expenses  and  to  pay  the  Government 
fees;  in  fact,  "to  pay  for  the  whole  business."  This 
was  a  few  days  before  he  located.  Nothing  was  said 
about  selling  the  land  (p.  1280).  Though  before  the 
grand  jury  in  1905  Long  testified  that  Robnett  told 
them  that  he  had  a  party  who  would  buy  the  claims 
in  Jul}^,  he  further  testified  in  the  present  cases  that 
Robnett  gave  them  the  money  in  one  lump  sum  and 
they  gave  their  notes  (referring  to  himself  and  sons); 
that  Benton,  Knight,  and  one  Harrington  went  with 
them  when  they  went  to  view  the  land  (pp.  1281  to 
1283).  They  went  nine  or  ten  miles  toward  the  claim 
and  Benton  said  it  wasn't  necessary  for  them  to  go  any 
farther.  They  would  have  gone  to  the  claim,  but 
Benton  said  it  wasn't  necessary;  they  had  done  as 
much  as  most  any  of  the  others  had  done.  They  pro- 
tested, but  they  returned  to  Lewiston  (p.  1284).  After 
their  return  to  Lewiston,  Long  saw  Robnett,  and  went 
to  Mr.  Nickerson's  office  and  get  the  filing  papers.  He 
thinks  they  were  prepared  when  they  got  there.  His 
filing  papers  and  the  boys'  (his  sons)  filing  papers  were 
all  there  together  (p.  1286).  He  paid  the  fees  at  the 
land  office  out  of  the  money  Robnett  had  furnished 
him  for  that  purpose.     At  final  proof  he  paid  some- 
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thing  like  $400.00  at  the  land  office  (p.  1287).  He 
thinks  he  must  have  gotten  the  money  to  make  final 
proof  from  Robnett  and  signed  the  note  on  the  same 
day  that  he  made  proof.  Does  not  remember  just  how 
much  he  received  from  Robnett,  but  it  was  enough  to 
cover  all  expenses  (pp.  1287-1288).  The  money  with 
which  he  paid  for  the  land  he  had  gotten  a  few  minutes 
before  from  Robnett  (p.  1289).  Signed  mortgage  to 
Robnett  for  $728.75  on  day  he  made  final  proof.  Long 
also  said  if  he  paid  the  location  fee,  Robnett  gave  him 
the  money  to  pay  it,  and  that  was  included  in  the 
mortgage.  He  does  not  remember  whether  he  paid  the 
location  fee  personally  or  not  (p.  1290).  He  received 
$25.00  over  expenses  for  the  claim.  Sold  the  claim  to 
Wm.  F.  Kettenbach.  Made  the  settlement  at  the  bank 
with  Will  Kettenbach.  He  never  paid  any  interest  on 
the  note  he  gave  Robnett,  and  does  not  know  what 
became  of  it  (p.  1292).  Though  the  money  with  which 
Long  purchased  the  land  he  had  received  from  Robnett 
but  a  few  minutes  before,  he  swore  at  the  land  office 
in  giving  proof  that  it  was  his  own  money;  that  it  was 
the  proceeds  of  some  stock  he  had  sold  and  had  had 
the  same  in  his  possession  for  seven  or  eight  years 
(pp.  1289,  3872).  Long  made  proof  June  18,  1903,  and 
received  a  receipt  from  the  receiver  of  the  land  office 
that  day.  On  the  same  day  he  executed  to  Robnett  a 
mortgage  on  the  claim  for  the  mone}^  Robnett  had 
furnished  him.  Both  of  these  papers  were  recorded  at 
the  request  of  Wm.  F.  Kettenbach  four  days  later, 
June  22,  1903  (p.  1294).  The  deed  to  Kettenbach  is 
dated  August  9,  1904.     Consideration,  $1.00  (p.  1709). 
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THE    JOHN   H.   LONG   ENTRY. 


John  H.  Long  at  the  time  he  made  entry  of  a  timber 
claim,  in  March,  1903,  was  employed  by  Emory  and 
Colby  as  a  common  laborer,  $2.50  per  day.  He  said 
that  Robnett  first  spoke  to  him  about  taking  up  a  tim- 
ber claim.  He  called  him  into  the  Lewiston  National 
Bank  and  they  talked  part  of  the  time  at  the  window 
and  part  of  the  time  in  the  directors'  room  about  the 
matter  (pp.  1252  to  1254).  As  near  as  he  can  remem- 
ber it,  he  says  the  proposition  Robnett  made  was  that 
he  would  locate  him  on  a  timber  claim,  would  loan  him 
the  money  with  which  to  prove  up  and  would  charge 
him  $125.00  for  location  fee,  and  Long  was  to  pay 
$200.00  for  the  use  of  this  money.  On  the  day  he  made 
proof  his  father  and  brother  (Francis  M.  and  Benjamin 
F.  Long)  went  with  him  to  the  bank  and  gave  a  note 
payable  one  day  after  date  to  Robnett  (pp.  1254- 
1255).  He  didn't  have  the  money  to  buy  a  timber 
claim  with  at  the  time  he  entered  the  same.  Robnett 
said  that  Benton  would  locate  them  (p.  1256).  W.  B. 
Benton  is  a  cousin  of  Wm.  F.  Kettenbach.  Joel  H. 
Benton  is  Wm.  B.  Benton's  father.  Robnett  made  the 
arrangements  with  Benton  to  take  the  Longs  to  the 
timber.  Ed.  Knight  and  Ellsworth  Harrington  went 
with  them  (p.  1257).  They  went  to  within  twelve 
miles  of  the  land  (p.  1258).  Benton  argued  that  it 
wasn't  necessary  to  go  farther,  stating  that  if  they  had 
made  an  attempt  that  was  all  that  was  necessary. 
^'Q.  Didn't  he  tell  you  that  under  the  arrangement 
under  which  you  were  taking  up  that  timber  it  wasn't 
necessary  for  you  to  see  the  land?— A.  Why,  I  think 
probablv  he  did  mention  that"  (p.  1259).     The  sworn 
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statement  is  dated  March  26,  1903  (p.  1261).  John 
Xickerson  prepared  the  sworn  statement,  and  Long 
does  not  think  he  read  it  (pp.  1261-1262).  Robnett 
told  him  and  his  father  and  brother  to  go  to  Nicker- 
son's  office  for  the  filing  papers.  Long  did  not  pay  for 
preparing  the  filing  papers  (p.  1263).  Long  saw  Rob- 
nett again  in  regard  to  getting  the  $400.00  to  make 
proof  with.  He  thinks  it  was  on  the  same  day  that 
proof  was  made.  He  saw  him  at  the  bookkeeper's 
window  at  the  bank.  His  father  and  brother  were  with 
him  and  he  gave  them  the  money  there.  His  father 
and  brother  got  their  money  at  the  same  time  (p.  1264). 
Long  went  directly  to  the  land  office  and  paid  in  the 
mone}^  that  Robnett  gave  him,  and  made  proof.  Rob- 
nett said  something  aljoiit  how  they  were  to  answer 
questions  at  the  land  office  as  to  where  they  had  got- 
ten the  money.  He  said  it  was  a  matter  of  form  and  it 
would  probably  be  better  to  say  it  was  their  own 
money.  At  the  land  office  Long  swore  that  the  money 
with  which  he  paid  for  the  land  he  earned  working  in  a 
sawmill  and  other  places  (Pp.  1265-1266).  He 
gave  a  note  and  mortgage  to  Robnett  the  day  he  made 
proof.  The  note  was  assigned  to  Kettenbach  by  Rob- 
nett without  recourse  (p.  1266).  He  made  deed  July 
21,  1904,  to  Wm.  F.  Kettenbach;  consideration,  $1.00 
(pp.  1272  to  1274) .  Kettenbach  gave  him  $27.50  when 
he  conveyed  the  claim  to  him  (pp.  1273-1274).  ''Q. 
Do  you  remember  whether  or  not  in  this  first  talk  with 
Mr.  Robnett  he  explained  to  you  that  you  could  realize 
about  $800  over  and  above  all  j^our  expenses,  and  that 
he  was  figuring  with  a  compan}^  who  would  buy  your 
timber?— A.  Yes,   sir.     Q.  And  that  vou   asked  him 
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when  the  timber  would  be  sold,  and  he  said  some  time 
before  the  end  of  the  year?^ — A.  Yes,  sir.  Q.  Did  3^011 
make  the  arrangements  for  your  father  and  your  brother 
at  the  same  time  to  take  up  claims'? — A.  Yes,  sir"  (p. 
1296).  On  the  day  Long  made  proof,  June  18,  1903, 
he  executed  to  Robnett  a  mortgage  on  his  claim  to 
secure  a  note  for  $710.00,  which  Robnett  endorsed  to 
Kettenbach  without  recourse,  as  aforesaid.  This  and 
the  receiver's  receipt,  issued  the  same  day,  he  deliv- 
ered to  Robnett,  and  both  papers  were  recorded  at  the 
request  of  Wm.  F.  Kettenbach  four  days  later  (p.  1710) . 
At  final  proof  Long  testified  that  the  money  Robnett 
had  furnished  but  a  few  minutes  before  was  his ;  that  he 
earned  it  working  in  a  sawmill  and  other  places  (p. 
3870). 

THE  BENJAMIN  F.  LONG  ENTRY. 

Benjamin  F.  Long,  son  of  Francis  M.  Long  and 
brother  of  John  H.  Long,  made  a  timber  and  stone 
entry  in  March,  1903.  He  testified  that  he  was  em- 
ployed as  a  laborer  on  a  farm,  or  mill  hand,  at  wages 
of  $2.50  to  $3.00  per  day  (pp.  1297-1298).  His 
brother,  John  H.  Long,  made  all  the  arrangements 
with  regard  to  taking  up  his  claim,  then  told  him  about 
it.  J.  H.  Long  said  he  (Benjamin  F.  Long)  was  to 
get  the  money  from  Robnett  and  Knight  (pp.  1298- 
1299)  with  which  to  enter  the  claim.  Benjamin  F. 
Long  never  talked  with  Robnett  about  the  timber 
claim  himself.  He  started  out  to  look  at  the  claim 
before  he  filed  on  it  with  his  father  and  brother,  Ells- 
worth Harrington,  Benton,  and  Knight.  They  went 
up  as  far  as  Dent,  which  is  about  16  miles  from  the 
claim,  but  he  has  never  been  on  the  claim.     They  did 
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not  go  to  the  claim  ])ecaiise  Benton  said  it  wasn't 
necessary ;  that  none  of  the  others  went  upon  the  claims 
(p.  1300).  They  paid  their  own  expenses  on  the  trip 
toward  the  claim  and  Robnett  paid  the  locating  fee 
for  them.  He  does  not  know  why  he  paid  a  location 
fee  when  they  didn't  take  him  to  the  land  (pp.  1301- 
1302).  After  they  returned  to  Lewiston,  Robnett  di- 
rected him  to  have  his  filing  papers  prepared  and  Nick- 
erson  performed  this  service  for  him  (p.  1302).  He 
does  not  know  much  about  this  transaction  as  he  was 
working  at  the  time  and  did  just  what  he  was  told  to 
do  in  the  matter,  signed  any  papers  they  told  him  to 
sign.  The  day  that  he  made  proof  he  received  all 
the  money  that  he  paid  in  the  land  office  from  Rob- 
nett. He  does  not  remember  the  amount  (pp.  1303- 
1304).  He  thinks  he  gave  the  receiver's  receipt  to 
Robnett  and  also  signed  note  and  mortgage  that  same 
day  after  he  had  made  proof  (p.  1304).  He  gave  the 
note  to  Robnett  who  turned  it  over  to  W.  F.  Ket- 
tenbach.  Kettenbach  wrote  them  and  wanted  him 
to  pay  off  the  mortgage,  and  later  he  sold  the  claim 
to  Kettenbach,  but  does  not  remember  how  much  he 
got  out  of  it.  "  Q.  Was  it  $25.00?  A.  Well,  I  couldn't 
say  to  that  either.  It  wasn't  very  much,  I  know." 
Long  never  paid  any  interest  on  the  note  or  any  taxes 
on  the  land  and  never  had  any  of  his  own  mone}^  in 
the  deal  except  his  expenses  on  the  timber  and  the 
first  filing  fees.  He  received  the  same  amount  that 
his  father  and  brother  got  for  thek  claims  (pp.  1306- 
1308).  Robnett  gave  him  the  money  to  make  final 
proof  at  the  Lewiston  National  Bank.  There  was 
something  said  at  that  time  about  what  he  was  to 
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say  at  the  land  office,  that  he  must  say  that  it  was  his 
own  money  and  that  he  had  worked  for  it.  This  he 
did,  but  it  was  not  true  (pp.  1308-1309).  His  brother 
told  him  Robnett  thought  he  could  sell  the  claim  for 
about  $1,500,  and  it  was  that  conversation  that  in- 
duced him  to  file  on  the  timber  claim  (p.  1310).  When 
he  entered  the  claim  he  thought  he  was  going  to  get 
$1,500  over  and  above  all  expenses,  although  it  wasn't 
clear  that  the  $1,500  wasn't  the  whole  amount.  As 
the  money  was  to  be  loaned  him  and  he  was  not  to 
use  any  of  his  own  money  he  didn't  pay  very  much 
attention  to  it.  He  was  only  interested  in  getting  as 
much  as  he  could  (p.  1311).  Long  made  proof  June 
18,  1903,  made  a  mortgage  to  Robnett  the  same  day 
to  secm"e  money  Robnett  had  advanced  to  him. 
Receiver's  receipt  and  mortgage  were  recorded  at  the 
request  of  W.  F.  Kettenbach  four  days  later  and  Long 
conveyed  claim  to  Kettenbach  August  9,  1904  (pp. 
1708-1709).  At  final  proof  Long  swore  that  the 
money  wdth  which  he  had  paid  for  the  land  and  had 
received  from  Robnett  the  same  day,  he  had  worked 
for — had  had  the  same  in  his  actual  possession  for  two 
years  (p.  3876). 

Robnett  testified  in  regard  to  the  claims  of  Francis 
M.  Long,  John  H.  Long,  and  Benjamin  F.  Long  that  he 
first  spoke  to  John  H.  Long  on  the  street;  told  him 
him  he  had  timber  claims  to  locate  people  on,  and  that 
if  he  wanted  to  go  ahead  and  file  that  he  could  get  him 
$200.00  out  of  his  claim.  Long  said  "All  right,  I  will 
think  it  over,  and  I  think  my  father  and  brother  want 
to  locate  also"  (p.  2293).  All  three  came  to  the  bank 
to  see  Robnett  one  afternoon.     Robnett  went  over  the 
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whole    matter    with    them.     Told    them    where    the 
timber  was;  that  the  locators  would  show  them  the 
claims,  and  when  they  returned  to  Lewiston  they  could 
go  to  the  land  office  and  file  and  after  they  filed  they 
were  to  give  Robnett  a  location  fee  or  a  note  for  it,  and 
at  the  time  to  make  their  final  proof  they  would  give 
a  mortgage   to   Robnett,    arrangements   having   been 
made  and  the  money  would  be  advanced  to  pay  for  the 
location  fee  and  to  make  proof.     Robnett  was  to  get 
them  $200  each  out  of  their  claims.     They  said  that 
arrangement  was  satisfactory  and  filed  piu'suant  there- 
to.    They  proved  up  and  gave  mortgages  to  Robnett 
for  $725  to  $750  each  and  on  the  same  day  that  the 
notes  and  mortgages  were  given  Robnett  endorsed  the 
notes  to  W.  F.  Kettenbach.     Kettenbach  knew  about 
the    arrangements    that     Robnett    had     with    these 
entrymen  before  they  filed  on  the  land,  Robnett  hav- 
ing approached  him  (Kettenbach)   to  make  loans  on 
the  timber  claims  and  was  having  other  conversations 
with   him  relative   to   the   timber   that   Robnett  was 
locating.     Robnett  afterw^ards  assisted  in  getting  the 
Longs  to  come  to  the  bank  and  give  Kettenbach  deeds. 
The  mortgages  which  the  Longs  gave  to  Robnett  were 
not  assigned   to  Kettenbach,   but   Robnett   endorsed 
the  notes  to  Kettenbach  without  recourse  (pp.  2294- 
2295) . 

THE  MORRISON  ENTRY. 

George  Morrison,  who  could  not  be  found  at  the  time 
of  taking  testimony  in  these  cases,  entered  a  timber 
claim  March  30,  1903  (p.  1634).  Robnett  testified 
that  he  was  a  carpenter  and  that  he  came  to  Le^^iston 
with  Wren  Pierce  and  Edward  M.  Hyde,   two  other 


83 

entrymen.     These  three  persons  left  Lewiston  imme- 
diately after   final  proof  was   made,   being   transient 
artisans  emplo3^ed  there  upon  some  building  then  being 
constructed.     Robnett  testified  in  regard  to  Morrison 
that  there  were  three  entrymen  who  sold  their  claims 
(to  Kettenbach  and  Kester)  without  giving  mortgages; 
that  two  out  of  the  three  sold  immediately  upon  final 
proof  and  the  other  later  on.     Morrison  was  one  of  the 
entrymen  who  sold  immediately  after  making  proof 
and    Wren    Pierce    was    the    other    (pp.    2289-2299). 
Robnett  told  Morrison  that  he  would  locate  him  on  a 
timber  claim,  furnish  him  the  money  to  pay  the  loca- 
tion fee  and  the  amount  necessary  at  final  proof  to 
purchase  the  land;  that  he  had  deals  on  whereby  he 
thought  he  could  dispose  of  the  claim  right  after  proof, 
but  in  the  event  he  did  not,  Morrison  would  give  him 
a  mortgage  for  the  money  advanced,  and  as  soon  as 
he  (Robnett)  could  sell  the  claim  he  would  give  Mor- 
rison $200  out  of  it.     Robnett  was  to  pay  him  $200 
for   his   claim.     This   arrangement   was   made   before 
Morrison  had  filed  on  the  land.     Robnett  engaged  the 
locator  for  Morrison,  paid  the  location  fee,  and  also  the 
amount  necessary  to  purchase  the  land.     Robnett  got 
the  proof  money  from  W.  F.  Kettenbach,  and,  instead 
of  taking  a  mortgage  or  note  to  secure  the  same,  took 
a  deed  to  Kester  and  Kettenbach,  the  proof  mone}'  was 
deducted,  and  Morrison  was  given  the  $200.     Ketten- 
bach knew  about  the  arrangement  Robnett  had  with 
Morrison    (pp.   2299^2301).     At  final  proof  Morrison 
testified  at  the  land  office  that  the  money  with  which 
he  purchased  the  land  was  his  own;  that  he  earned  it 
at  his  trade  and  had  the  same  in  his  actual  possession 
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for  two  years  (p.  3916).  Morrison  made  proof  June  26, 
1903,  and  conveyed  title  to  liis  claim  to  Kester  and 
Kettenbach  the  same  day.  The  deed  was  subse- 
quently recorded  ]:)y  Kester  (pp.  1634-1635). 

THE  HYDE  ENTRY. 

Edward  M.  Hyde,  who,  at  the  time  of  taking  testi- 
mony  in   these   cases,   could   not  be   found,   made   a 
timber-land   entry   March   30,    1903    (p.    1636).     The 
evidence  given  ])y   Robnett  in  regard   to   the  Pierce 
and    Morrison   entries    concerns   also    this   entry.     In 
speaking  of  these  entries,  Robnett  said,  "They  were 
working,    I    think,    on    the    Catholic    Hospital."     In 
regard  to  Hyde's  specifically,  Robnett  said,  "  He  was 
brought  to  me  by  Mr.  Varney,  who  was  a  friend  of 
mine.  Varney  getting  $15  out  of  the  location  fee  of 
each  entryman   that  he  brought   me.     Robnett   told 
Hyde  that  "he  would  locate  him  on  a  claim  in  39-3 
and  take  his  note  for  location  fee;   that  he  had  a  deal 
on  for  selling  all  of  that  timber,  and  that  he  could 
get  him  $200  out  of  his  claim  for  him  '\  and  if  the  deal 
was  so  that"  he  (Robnett)  couldn't  sell  the  claim  at 
the  time  of  proof  he  w'ould  advance  him  the  m.oney 
and  he  was  to  give  Robnett  a  mortgage.     The  arrange- 
ment  was   satisfactory    to   Hyde,    and   Robnett   fur_ 
nished  him  all  the  money  that  was  necessary  to  locate 
and  pru-chase  the  claim.     Knight  and  Benton  located 
him.     Robnett  paid  the  location  fee  and  Hyde  filed. 
Robnett    furnished    Hyde    the    $400    with    which    to 
make  proof.     He  got  this  money  from  W.  F.  Ketten- 
bach on  the  day  proof  was  made.     Hyde  did  not  give 
a  mortgage,  but  deeded  the  claim  that  same  day  to 
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Kettenbach  and  Kester.  Hyde  was  paid  $200  for 
his  claim,  Robnett  handed  him  the  money,  but  W.  F. 
Kettenbach  gave  Robnett  the  money  for  that  purpose. 
Kettenbach  knew  of  Robnett's  agreement  with  Hyde- 
Robnett  told  him  of  that  at  the  same  time  he  told 
him  about  the  arrangement  he  had  with  the  other 
entrymen  (pp.  2302-2303).  At  final  proof,  Hyde 
swore  at  the  land  office  that  the  money  with  which 
he  purchased  the  claim  he  had  worked  and  mined  for 
and  had  had  it  in  his  actual  possession  several  months 
(pp.  3918-3919).  Hyde  made  proof  and  paid  for  the 
claim  June  26,  1903,  on  the  same  day  he  deeded 
claim  to  Kester  and  Kettenbach,  said  deed  was  later 
recorded  at  request  of  Kester  (p.  1636). 

THE  FERBIS  ENTRY. 

Bertsel  H.  Ferris,  who  resides  at  Lewiston,  made  a 
timber-land  entry  March  31,  1903.  He  is  an  elec- 
trician, and  at  that  time  his  salary  was  $65  or  $70 
per  month  (pp.  873-874).  He  testified  that  before 
making  application  to  file  he  met  Robnett  on  the  street. 
Robnett  asked  him  if  he  wanted  to  take  up  a  claim. 
Ferris  told  him  he  did,  but  didn't  have  the  money. 
Robnett  said  he  could  arrange  for  that.  Ferris  asked 
if  he  could  get  a  claim  for  George  Ray  Robinson,  too. 
Robnett  thought  he  could.  Robnett  also  thought  he 
could  sell  the  claims  for  them  (pp.  875-876).  Rob- 
nett •  suggested  that  it  wasn't  necessary'  to  go  on  the 
claim  and  if  they  took  the  time  to  go  to  the  claim  it 
might  be  filed  on  before  they  had  the  time  to  make 
entry.  This  conversation  was  before  they  filed.  All 
arrangements  were  made  with  Robnett  (pp.  876-877). 
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Robnett  gave  Ferris  and  '  Robinson  description  of 
the  land,  and  they  filed  without  making  an  attempt  to 
see  the  land.  They  think  they  received  the  filing 
papers  in  the  directors'  room  at  the  Lewiston  National 
Bank.  Robnett  said  they  would  have  to  swear  they 
had  been  on  the  ground.  Ferris  told  him  he  had  not 
been  on  the  ground.  Robnett  told  Ferris  he  could 
say  he  had  been  on  the  ground  and  it  would  be  all 
right  (pp.  879-880).  Robnett  was  to  furnish  the 
money  for  the  location  estimate  and  final  proof,  and 
he  was  to  sell  the  land  (p.  881).  ^^^len  he  made 
sworn  statement  at  the  land  office,  he  swore  he  had 
been  on  the  ground.  He  knew  that  wasn't  true. 
Robnett  and  he  had  talked  that  over.  Robnett  noti- 
fied him  when  it  was  time  to  make  proof,  and  said, 
"Come  over  to  the  bank  and  I  will  get  the  money  to 
prove  up  on"  (p.  883),  and  Ferris  then  went  to  the 
bank  with  Mr.  Robinson.  Robnett  gave  them  the 
money  at  the  teller's  window,  and  they  went  upstairs 
to  the  land  office  and  made  proof.  Robinson  and 
Ferris  were  in  the  directors'  room  with  Robnett  a 
couple  of  times.  They  looked  over  some  papers.  The 
questions  they  would  be  asked  at  the  land  office  were 
written  out  on  a  paper  and  so  were  the  answers  they 
should  make  (pp.  884-885).  Robnett,  Robinson  and 
Ferris  went  over  a  paper  similar  to  the  testimony  of 
claimant  on  final  proof  and  discussed  the  propriety  of 
answering  the  questions.  They  went  over  the  filing 
papers,  too,  the  first  time  they  were  at  the  bank.  He 
thought  the  final  proof  papers  were  shown  them  at  that 
time  also.  He  was  given  400  and  some  odd  dollars 
by  Robnett  with  w^hich  to  make  proof  (pp.  885-886). 
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He  went  dii^ectly  from  Robnett's  office  to  the  lana  office 
and  made  proof  with  the  money  that  Robnett  had 
given  him.  In  the  land  office  Ferris  answered  in  re- 
lation to  where  he  got  the  money,  "  Earned  most  of 
it  in  my  trade  and  borrowed  the  balance"  (p.  887). 
The  facts  were  that  he  got  the  money  that  he  paid  on 
final  proof  from  Robnett.  He  thinks  Robnett  and 
he  went  over  that  question  before  he  went  to  the  land 
office.  Also  answered  at  the  land  office  that  he  ex- 
pected to  pay  for  the  land  with  his  own  money.  That 
answer  also  was  not  true.  He  thinks  that  was  also 
discussed  with  Robnett  (pp.  888-889).  Made  a  note 
the  day  he  got  the  money  from  Robnett  for  $728.75. 
The  note  for  $125  he  made  on  the  date  that  he  made  his 
filing.  He  took  the  last  mentioned  note  up  with  the 
one  first  mentioned  (p.  889).  When  the  note  for 
$728.75  was  returned  to  him,  it  was  endorsed  by  Clar- 
ence W.  Robnett  to  Wm.  F.  Kettenbach  without 
recourse.  The  day  he  made  proof  he  gave  a  mortgage 
to  Robnett  to  secm-e  the  payment  of  the  note.  Later 
Ferris  deeded  the  land  to  W.  F.  Kettenbach,  probably 
two  years  later.  He  didn't  get  any  money  out  of  the 
entire  transaction  (p.  890)  and  lost  the  money  he  had 
expended  in  filing  fees  (p.  892).  Robinson  was  present 
at  the  conversation  in  the  directors'  room  when  they 
talked  over  the  final  proof  questions  (p.  893).  The 
original  understanding  with  Robnett  was  that  he  was 
to  sell  the  land  for  Ferris.  That  understanding  was 
had  before  he  filed  any  papers.  "Q.  Would  you  have 
thought  it  right  to  sell  to  anybody  but  Robnett?" 
^'A.  I  probably  wouldn't  if  I  had  thought  about  it;  I 
probably  would   have  given  him  the  preference   (p. 
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900).  Robnett  testified  that  before  Ferris  took  up 
his  claim  he  approached  Ferris  on  the  street  and  asked 
him  if  he  wanted  to  take  up  a  claim.  He  said  he  did, 
but  he  had  no  money  to  pay  the  expenses  and  to  file 
on  the  land.  Robnett  told  him  he  had  arrangements 
made  whereby  he  could  get  the  money,  and  he  would 
sell  the  claim  later  for  him  and  get  him  (Ferris)  a 
couple  of  hundred  dollars  out  of  it.  The  agreement  was 
that  Ferris  was  to  deed  the  land  to  whomever  Robnett 
negotiated  with  for  the  sale  of  the  claim,  and  Ferris 
was  to  receive  $200  for  his  right.  Ferris  accepted  the 
proposition.  Robnett  took  his  note  for  the  location 
fee  and  furnished  him  his  final  proof  money,  taking  a 
note  and  mortgage  on  the  day  of  final  proof;  also  took 
the  final  receipt  at  the  same  time  he  took  the  notes. 
Robnett  turned  this  note  and  receiver's  receipt  over 
to  Kettenbach,  endorsing  the  note  without  recourse. 
He  surrendered  the  mortgage  to  Kettenbach,  Init  didn't 
assign  it.  Kettenbach  knew  the  arrangements  Rob- 
nett had  with  Ferris,  as  Robnett  told  him  about  it 
at  the  time  he  made  arrangements  with  him  for  all 
the  loans;  when  he  made  arrangements  to  buy  claims 
*  up  and  to  furnish  the  mone}.  He  negotiated  the  trans- 
fer of  the  Ferris  claim  to  Kettenbach  (pp.  2296-2297). 
Ferris  made  proof  on  said  claim  June  26,  1903,  and  a 
receiver's  receipt  was  issued  to  him  at  that  time.  On 
the  same  date  he  executed  a  mortgage  conveying  to 
Robnett  title  to  his  claim  to  secure  his  note  of  that  date 
for  $728.75.  The  receiver's  receipt  and  the  mort- 
gage were  recorded  at  the  request  of  W.  F.  Ketten- 
bach July  1,  1903  (pp.  1701,894). 
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THE  ROBINSON  ENTRY. 

George  Ray  Robinson  made  a  timber  and  stone 
filing  March  31,  1903.  'He  was  an  electrician,  em- 
ployed by  Lewiston  Light  Company,  the  same  com- 
pany that  employed  Guy  Wilson  and  Bertsel  H. 
Ferris.  His  salary  was  either  $2  or  $2.25  a  day.  He 
testified  that  Bert  Ferris  first  spoke  to  him  about 
taking  up  a  timber  claim:  that  Robnett  had  some 
claims  in  view  that  they  could  get,  and  he  went  to  see 
Robnett  (pp.  1318-1319).  Robnett  told  them  (Ferris 
and  Robinson)  that  claims  Avere  scarce  but  he  had  a 
couple  that  could  be  located  on  if  they  were  fast  about 
it  and  located  before  somebody  else  got  to  them. 
Robinson  had  no  money  with  which  to  take  up  a 
claim.  It  was  agreed  that  Robnett  was  to  advance 
the  money  to  make  proof  on  the  claim  with  and  they 
were  to  pay  the  other  expenses  themselves.  The 
claims  were  to  be  sold;  that  is,  Robnett  said  he  thought 
he  had  a  l^uyer  in  view  and  when  the  claims  were  sold 
the  locator  was  to  have  $100  and  the  man  that  esti- 
mated the  claim  was  to  have  $125.  Robinson  was  to 
get  the  remainder  of  what  the  claim  was  sold  for.  No 
price  Avas  set  but  Robnett  said  he  could  almost  guar- 
antee them  $500  clear,  so  that  they  could  get  $500 
above  the  selling  price  of  the  claim  and  expenses. 
That  arrangement  was  made  before  they  located  on 
the  land.  He  told  them  they  had  better  file  immedi- 
ately because  there  were  parties  looking  at  claims  and 
if  they  waited  until  they  could  go  to  see  them  they 
might  be  taken.  They  saw  Robnett  the  next  day  in 
the  directors'  room  of  the  bank  and  he  sent  them  to 
Nickerson's    office    to    have    filing    papers    prepared. 
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The}^  then  went  to  the  land  office  and  filed  on  the 
claims  and  paid  the  filing  fee.     The  arrangement  with 
Robnett  before  they  filed  was  that  he  had  a  buyer  in 
view  and  he  was  to  sell  the  land  for  them.     In  case  he 
couldn't  or  didn't  sell  the  land,  they  had  the  privilege 
of  selling  it  to  someone  else.     Robinson  did  not  try  to 
sell  the  claim  but  depended  upon  Robnett  to  make  the 
sale  for  him   (pp.    1319   to   1323).     Robnett  said  he 
would  sell  the  land  about  the  1st  of  September.     It 
might  have  been  July,  that  he  was  assembling  a  num- 
ber of  timber  claims  and  he  either  had  the  people  that 
were  going  to  buy  claims  or  he  thought  he  would  make 
the  change  and  sell  it  to  them.     If  it  hadn't  been  for 
this  arrangement   with   Robnett,   Robinson  wouldn't 
have  taken  up  the  claim.     He  gave  him  the  description 
of  the  land  he  wanted  him  to  locate  on  (pp.  1323-1324) . 
He  had  never  been  up  into  this  timber  country  and 
didn't  know  whether  the  claim  he  was  filing  on  had 
timber  on  or  not.     At  the  land  office  he  swore  he  had 
been  on  the  land.     He  discussed  this  with  R-obnett. 
Robnett  said  no  one  would  l3e  the  loser;  the  Govern- 
ment would  get  its  money  and  Robinson  could  go  and 
see  the  land  afterwards  and  there  would  l^e  no  practi- 
cal difference  (p.  1324).     Ferris  and  Robinson  started 
to  visit  the  land  afterwards  with  Bill  Benton.     They 
went  Avithin   a  few  miles  of  the   claim  and  Benton 
didn't   want    to    take    them    any    farther    (p.    1325). 
Robinson  didn't  care  much  about  the  Itmd  anyway, 
but  he  wanted  to  go  on  the  land,  partly  for  cm'iosity 
and  then  he  w^ould  rather  swear  to  the  truth.     He  saw 
Robnett  again  at  the  bank  the  day  they  proved  up 
and  got  the  money  from  him,  $400,  for  that  purpose, 
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and  then  went  to  the  land  office  and  made  proof  with 
the  money  Robnett  had  given  him.  The  same  day  he 
gave  a  note  to  Robnett  (pp.  1326  to  1328).  They 
didn't  see  the  claim  at  any  time  (p.  1329).  Robnett 
and  Robinson  discussed  the  questions  that  would  be 
asked  him  at  the  land  office.  Robnett  showed  them 
papers  that  had  l^een  filled  out  and  they  looked 
over  the  papers.  Robnett  went  over  several  of  them 
and  Robinson  and  Ferris  thought  the  answers  were 
good  enough  for  them  (p.  1330).  Ferris  was  with 
Robinson  in  the  directors'  room  at  the  bank  the  day 
they  made  final  proof.  He  does  not  know  whether 
he  felt  free  to  sell  this  land  to  any  one  but  Robnett  or 
not  (p.  1331).  He  didn't  try  to  do  it.  He  didn't 
have  any  intention  of  trying  to;  he  left  it  all  in  his 
(Robnett's)  hands.  He  did  just  exactly  what  Robnett 
told  him  to  do  during  the  whole  transaction  (p.  1332). 
The  claim  was  sold  to  Kettenbach  and  Robinson 
realized  $71.25,  the  rest  went  to  make  up  interest  on 
the  note  (p.  1334).  Fred  Emory  wanted  Robinson  to 
give  him  an  option  on  this  land.  He  asked  Robnett 
if  he  could  give  the  option  before  giving  it  to  Emor\^ 
(p.  1338).  Robinson  said  he  didn't  have  any  agree- 
ment to  sell  to  anyone;  in  explaining  this  he  said  he 
meant  he  had  no  person  to  sell  it  to;  nobody  was  ever 
mentioned  that  the  land  was  to  go  to,  but  Robnett 
had  some  one  in  view  that  he  could  sell  it  to;  "He 
(Robnett)  was  to  sell  it;  he  was  to  sell  the  claims  for 
us.  If  I  hadn't  thought  he  was  going  to  take  it  off 
my  hands  I  never  should  have  taken  it"  (p.  1345). 
Robnett  testified  that  Ferris  brought  Robinson  to 
him.     He  explained  the  claims  they  had  and  the  deals 
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they  had  on  and  told  him  he  thought  he  could  get  him 
$200  out  of  his  claim  and  all  the  money  for  the  loca- 
tion fee  and  for  the  final  proof  would  be  advanced; 
and  after  final  proof  he  was  to  give  a  mortgage  until 
the  claim  could  be  sold.  He  was  to  deed  it  to  whom- 
ever Robnett  designated  when  Robnett  made  a  sale 
of  it.  Pvobnett  talked  to  Robinson  and  Ferris  at  the 
same  time.  Robnett  gave  him  the  mone}^  for  the 
locators  and  for  final  proof  and  took  a  note  and  mort- 
gage for  the  money  furnished  (pp.  2298-2299).  Rob- 
nett endorsed  the  note  over  to  Kettenbach  without 
recourse  immediately  after  receiving  it.  Subse- 
quent]}' he  negotiated  the  sale  of  the  claim  with  Ket- 
tenbach. Kettenbach  was  advised  of  the  arrange- 
ment Robnett  had  with  Robinson.  Robnett  told  him 
of  the  agreement  before  Kettenbach  advanced  the 
money  for  final  proof  (p.  2299).  Robinson  made 
proof  June  26,  1903,  and  received  the  receiver's  receipt 
at  the  same  time.  The  same  day  he  made  a  note  to 
Robnett  for  $728.75  and  executed  a  mortgage  to 
Robnett  on  the  claim  to  secure  said  note.  The  mort- 
gage and  receiver's  receipt  were  recorded  at  the 
request  of  W.  F.  Kettenbach,  July  1,  1903.  The  deed 
to  Kettenbach  is  dated  October  16,  1905  (pp.  1116- 
1117). 

THE  GAMMON  ENTRY. 

Drury  M.  Gammon  entered  a  timber  claim  May  12, 
1903.  At  that  time  he  was  employed  as  waiter  in 
hotel  (p.  2101) .  His  wages  were  $40  a  month  (p.  2108) . 
Robnett  first  spoke  to  him  about  taking  up  claim. 
Gammon  testified  that  Robnett  asked  him  if  he  wanted 
to  take  a  timber  claim.     "  I  told  him  at  first  I  didn't 
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know,  and  asked  him  how  much  there  was  in  it  if  I 
wanted  to  take  it  up.     He  asked  me  if  I  would  sell  my 
right,   and   I  told  him  'no,'   I  wouldn't  the  way  he 
wanted   me  to."     He   said   he  would   see  him  again 
(pp.  2102-2103) .     Gammon  had  another  talk  with  Rob- 
nett  before  he  went  to  look  at  the  land.     Gammon  told 
Robnett  he  would  take  up  a  claim  and  deed  it  to  him 
for  so  much  over  and  above  expenses.     He  didn't  state 
any  amount  at  the  time  because  he  did  not  know  what 
the  expenses  would  be.     Robnett  was  to  furnish  the 
expenses  and  Gammon  was  to  deed  the  claim  to  him 
and  get  so  much  over  and  above  expenses.     Robnett 
was  paying  him  so  much  for  the  timber  on  the  land. 
That  was  the  agreement  he  had  with  Robnett  before 
Gammon  entered  the  land  (p.  2104).     Gammon  got  the 
money  to  make  the  final  proof  at  the  bank  from  Rob- 
nett.    It  was  something  over  $400.     With  this  same 
money  he  made  proof  (p.  2106).     He  remembered  that 
he  stated  at  the  land  office  that  the  money  was  his  and 
he  had  saved  it  up  and  had  had  it  for  six  months. 
"  Q.  That  wasn't  exactly  so,  was  it?     A.  Well,  I  didn't 
think  it  was  any  of  their  business  where  I  got  it  at  the 
time.     Q.  That  wasn't  exactly  true?     A.  No;    not  at 
that  time."     At  the  time  he  made  final  proof  he  made  a 
mortgage  to  Robnett  which  covered  all  the  expenses 
that  he  had  been  put  to  in  regard  to  this  claim.     After- 
wards Robnett  told  him  to  make  out  the  deed  to  him. 
He  does  not  remember  just  how  much  Robnett  gave 
him.     He  figured  the  expenses  and  what  he  sold  the 
land  for,  and  it  figured  that  Robnett  owed  him  $200. 
Robnett  gave  him  the  $200  (p.  2107.)     "Q.  Now,  let's 
get  back  to  the  first  conversation  you  had  with  Robnett 
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about  taking  up  the  claim.  Can  you  hear?  A.  What's 
that?  Q.  You  understand,  do  you?  A.  Yes.  Q.  Now, 
what  did  Robnett  say  to  you?  A.  Oh,  he  just  asked 
me  if  I  wanted  to  take  up  a  claim.  Q.  And  what  did 
he  say  there  would  be  in  it  for  you  ?  A.  Well,  he  asked 
me  if  I  would  sell  my  right  for  $150.00.  I  told  him  no. 
Q.  And  how  much  did  you  tell  him  you  would  sell  your 
right  forf  A.  I  didn't  make  any  statement  of  what  I 
would  sell  it  for  then.  Q.  Well,  was  he  to  furnish  all 
the  money?  A.  Well,  the  talk  was  then — he  didn't 
say  whether  he  would  furnish  it  or  not  at  that  time. 
Q.  And  what  were  you  to  do  to  get  the  money  for  your 
right f  (p.  2108).  Mr.  Tanndhill.  We  object  to  that 
as  calling  for  a  conclusion  of  the  witness  and  not  a  state- 
ment of  the  fact.  Mr.  Gordon.  Q.  What  were  you  to 
do  to  get  the  money,  Mr.  Gammon  f  A.  Oh,  he  didn't 
tell  me  anything.  He  knew  that  I  knew  what  I  had 
to  do.  He  knew  all  about  how  I  should  file  on  the 
land.  Q.  Well,  what  were  you  to  do  with  that  land  to 
get  that  money?  A.  W^ell,  he  said  if  I  wanted  to  I 
could  sell  it  back  to  him.  Q.  Well,  isn't  that  what  you 
were  to  do  to  get  that  $150.00?  A.  W^ell,  I  told  him 
I  w^ouldn't  sell  my  right  that  way.  Q.  And  what  way 
were  you  to  sell  your  right?  A.  I  was  to  let  him  have 
it  if  he  would  give  me  what  the  land  would  come  to 
after  final  proof;  if  the  land  had  so  much  timber  on  it, 
why  he  was  to  give  me  so  much  a  thousand,  or  million, 
or  whatever  it  was.  Q.  Well,  that  was  your  arrange- 
ment before  you  ever  went  up  to  the  land,  was  it? 
A.  Yes,  sir.  Q.  And  he  carried  his  part  of  the  arrange- 
ment out?  A.  Yes,  sir.  Q.  And  you  carried  your 
part  of  it  out?     A.  Yes,  sir.     Q.  And  you  got  a  Uttle 
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over  $200.00  and  he  got  the  land  ?  A.  Yes"  (p.  2109). 
Robnett  says  he  went  to  Gammon  and  told  him  if  he 
would  file  on  the  claim  in  40-3  he  would  advance  the 
money,  and  when  the  claim  was  sold  would  get  him 
$350  out  of  it.  That  was  the  first  conversation  he  had 
with  Gammon,  and  he  said  he  would  file  and  prove  up 
and  deed  the  claim  under  those  arrangements.  Rob- 
nett furnished  the  money  for  the  trip  into  the  timber 
and  for  the  filing  fee,  $9.00,  and  all  the  money  for  the 
final  proof.  The  final  proof  money  he  got  from  Kester, 
and  when  it  came  time  for  final  proof  he  had  Gammon 
give  a  mortgage  to  Kester.  He  afterwards  bought  the 
claim,  and  thinks  he  gave  Gammon  $350  (pp.  2306- 
2307) .  Gammon  made  final  proof  August  19,  1903,  and 
the  deed  (consideration  $1.00)  to  Robnett  is  dated 
October  9,  1903  (p.  2110).  Robnett  deeded  claim  to 
Lewiston  National  Bank,  and  negotiated  the  sale  with 
Kester,  to  whom  he  told  of  his  arrangement  with  Gam- 
mon (p.  2307). 

Of  this  claim  the  court  said:  "Considering  all  the  tes- 
timony together,  I  am  inclined  to  think  that  at  the  time 
the  entry  was  initiated  there  existed  between  him  and 
Robnett  an  unlawful  understanding  as  to  what  dispo- 
sition should  be  made  of  the  claims  when  title  was 
•  secured.  There  remains  the  question  whether  or  not 
the  Lewiston  National  Bank,  in  taking  a  transfer,  was 
an  innocent  purchaser  for  value."  The  court  then  said 
that  Kester  denies  that  Robnett  advised  him  of  the 
unlawful  arrangement  between  him  and  the  entryman, 
and  that "  There  are  no  general  considerations,  therefore, 
strongly  tending  to  impeach  or  weaken  his  testimony, 
and  in  the  absence  of  special  reasons  to  the  contrary  I 
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think  credence  must  be  given  to  his  version  of  what 
occurred  in  preference  to  that  of  Robnett.  It  must 
therefore  be  held  that  the  bank  took  the  title  without 
notice  of  its  infirmity"  (pp.  304-305). 

The  record  shows,  as  we  shall  further  point  out,  \'ery 
serious  general  considerations  tending  to  impeach  and 
weaken  Kester's  testimony,  and  why  credence  should 
not  be  given  his  evidence. 

SUMMARY  OF  EVIDENCE  CONCERNING  THE  ROBNETT 

GROUP. 

From  the  foregoing  it  appears  that  there  was  a  slight 
difference  in  the  arrangements  or  agreements  that  Rob- 
nett had  with  the  entrymen  composing  his  group.  The 
arrangements  or  understandings  in  each  instance,  how- 
ever, were  made  before  the  entry  was  initiated. 

The  agreement  between  Robnett  and  some  of  the 
entrymen  was  that  Robnett  would  fruinsh  them  the 
money  with  which  to  initiate  and  perfect  their  entry, 
and  that  after  proof  Robnett  would  give  them  a  stipu- 
lated amount  for  their  right;  with  others  Robnett  was 
to  furnish  them  the  money  with  which  to  enter  and  pur- 
chase the  claim  and  to  pay  all  incidental  expenses  and 
that  after  proof  Robnett  would  sell  the  claim  to  some 
person  or  company  for  whom  he  was  assembling  claims 
and  that  the  entrjinen  w^ould  receive  a  stipulated 
amount;  and  in  other  instances  Robnett  was  to  furnish 
them  the  money  with  which  to  enter  and  purchase  a 
claim,  and  the  entryman  and  Robnett  would  divide  the 
profits,  the  approximate  amount  of  profit  l^eing  men- 
tioned. In  all  cases  Robnett  was  to  have  the  control 
of  and  disposition  of  the  claim. 
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The  testimony  of  Robnett  in  these  respects  is  cor- 
roborated in  large  part  by  the  testimony  of  the  entry- 
men  and  in  other  respects  by  the  circumstances  attend- 
ing each  particular  entry.  All  of  these  entrymen,  with 
the  exception  of  Pierce,  Morrison,  and  Hyde,  who 
could  not  be  found,  appeared  and  gave  testimony  in 
these  causes;  Claris,  the  two  Bentons,  Hanson,  Wald- 
man,  Little,  Harrington,  Bashor,  the  three  Longs,  Mor- 
rison, Lew^is,  and  Gammon  were  sought  out  and  solic- 
ited by  Robnett  personally  to  enter  a  timber  claim. 
Robertson  and  Nelson  went  to  see  Robnett,  as  did 
Pierce  and  H3^de,  the  latter  two  being  solicited  to  take 
up  a  claim  by  one  Varney,  whom  Robnett  paid  $15.00 
for  each  prospective  entryman  he  secured,  and  Ferris 
at  the  time  Robnett  solicited  him  to  make  an  entry 
arranged  with  Robnett  for  George  Ray  Robinson  to 
see  Robnett  about  a  claim  for  himself. 

Robnett  furnished  every  one  of  the  entrymen  com- 
posing his  group  the  money  with  which  to  purchase 
their  claims,  and  to  a  number  of  them  he  furnished  the 
filing  fee  and  incidental  expenses.  Ten  of  the  entry- 
men  forming  this  group  were  not  sufficiently  interested 
in  the  matter  to  go  and  look  at  the  claim  they  were  to 
enter,  though  some  of  them  made  an  excursion  in  the 
direction  of  the  timber  to  lend  color  of  good  faith  to 
their  entry. 

Carrie  D.  Maris  and  Waldman  were  in  the  Lewiston 
National  Bank,  or  in  the  directors'  room  of  that  insti- 
tution, to  see  Robnett  four  or  five  times,  relative  to 
their  entries  before  the  same  were  perfected;  John  H. 
Long  three  times;  Joel  H.  Benton,  Hanson,  Harring- 
ton, Bashor,  Ferris,  and  Robinson  twice:*  Robertson, 
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Nelson,   Little,   Francis  M.  Long,  and  Gammon  once 

each. 

Though  Robnett  advanced  the  entrymen  composing 
his  group  the  money  with  which  to  purchase  their 
claims,  he  received  the  money  furnished  Little,  Harring- 
ton, Pierce,  Bashor,  the  three  Longs,  Morrison,  Hyde^ 
Ferris,  and  Robinson  from  Wm.  F.  Kettenbach,  and 
the  notes  that  the  entrymen  made  at  that  time  were 
given  to  Robnett  and  in  his  name,  but  they  were  as- 
signed to  Wm.  F.  Kettenbach  without  recourse,  and  the 
mortgages  were  recwded  at  the  request  of  Wm.  F. 
Kettenbach   three,   four,   or  five   da3^s  later  in   each 
instance;  and  Robnett's  testimony  to  the  effect  that 
he  received  the  money  for  eleven  of  this  group  from 
Kettenbach  is  corroborated  by  Kettenbach  (p.  3493). 
Kettenbach  testified  that  the  notes  were  endorsed  to 
him  without  recourse  at  his  suggestion,  because  ''I 
didn't  consider  that  I  wanted  to  hold  or  would  hold 
Robnett  as  security  for  the  notes,  as  I  considered  that 
the  security  was  in  the  claims  themselves,  and  I  had  him 
assign  each  note  without  recourse,  so  that  he  would 
not  feel  that  he  was  liable  in  any  way  on  it,  and  in  this 
State  the  assignment  of  a  note  carries  the  assignment 
of  the  mortgage"  (p.  3479). 

In  connection  with  these  notes  the  court,  commenting 
upon  the  Long  entries  and  the  mortgages  they  gave, 
each  amounting  to  $728.50  and  one  for  $710.00,  said: 
"It  is  not  entirely  clear  just  what  entered  in  the  trans- 
action to  make  up  these  several  amounts.  It  required 
approximately  $400  to  cover  the  purchase  price  of  a 
claim,  and  Robnett  was  paid  a  location  fee,  and  in 
addition  to  that  apparently  there  was  a  bonus  and  it 
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iH  not  improbable  that  the  entrymen  were  required  to 
give  the  note  and  mortgage  for  a  sum  considerably  in 
excess  of  the  money  they  actually  procured.  Whether 
this  went  to  Robnett  or  to  Kettenbach,  or  was  divided 
up  between  them,  or  just  how  it  did  figure  in  the  trans- 
action, is  perhaps  not  of  vital  importance"  (p.  310); 
and  again  in  commenting  on  the  entries  of  Ferris  and 
Robinson,  all  five  of  which  are  part  of  the  Robnett 
group,  the  court  said:  "In  each  one  of  these  cases, 
also,  it  appears  that  the  mortgage  that  was  given  cov- 
ered a  bonus  of  about  $200,  part  of  which  at  least  it  is 
not  improbable  accrued  to  the  benefit  of  Robnett 
*  *  *  "  (pp:  323-324).  The  record  shows  that  the 
money  used  by  the  defendants  in  their  timber  trans- 
actions was  the  money  of  the  Lewiston  National  Bank. 

The  district  judge  has  forgotten  that  Kettenbach, 
testifying  at  a  former  trial  before  him  relative  to  the 
same  notes  and  mortgages,  said  that  the  money  ad- 
vanced on  said  notes  belonged  to  his  relatives;  that  he 
charged  a  bonus  because  of  the  poor  security  and  that 
his  relatives  got  the  bonus. 

Kettenbach's. testimony  is  as  follows: 

Q.  Mr.  Kettenbach,  will  you  tell  us  all  that 
you  remember  of  the  transaction  of  taking  up 
these  notes  for  Mr.  Robnett? 

4  *  *  *  I  told  him  I  would  make  the 
loans  for  my  folks  on  the  same  conditions  that 
Thatcher  had  promised  to  make  them.  I  didn't 
feel  that  I  should  do  it  for  any  less  than  what 
Thatcher  would  have  done  it  for,  and  in  view  of 
the  fact  I  was  handling  my  people's  money,  and 
had  been  very  careful  to  get  gilt-edge  securities, 
and  /  clidnH  think  this  one  at  the  time,  I  thought 
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I  was  entitled  to  have  my  folks  get  the  com- 
mission which  Thatcher  was  to  have.  So  ^^ 
agreed  with  Robnett  that  I  would  take  thesb 
loans  for  my  folks,  and  I  took  them  and  dis- 
tributed them  up  among  my  people,  and  my  peo- 
ple got  the  commission.  I  got  none  of  the  com- 
mission out  of  the  loan  (pp.  1860-1861;  Ketten- 
bach  et  al.  vs.  U.  S.,  No.  1605,  this  court). 
***** 

Cross  examination : 

Q.  You  transacted  all  this  business  for  your 
relatives,  didn't  you? 

A.  In  regard  to  these  nine  mortgages'? 

Q.  In  regard  to  these  questions  you  refer  to? 

A.  Yes,   sir   (pp.   1876-1877;  case  No.   1605 

this  court. 

***** 

Q.  You  want  us  to  understand  the  trans- 
action of  the  nine  mortgages,  all  on  behalf  of 
some  relatives  of  yours? 

A.  Yes,  sir.     I  was  handling  their  money. 

Q.  And  you  didn't  ever  make  anything  out 

of  it  yourself? 

A.  I   made   nothing   out  of   the  transactions 

except 

Q.  Take  that  note  of  $728.50  with  interest  at 
the  rate  of  one  per  cent  per  month;  they  got  all 
the  note  calls  for? 

A.  They  got  all  the  note  calls  for. 

Q.  And  you  got  the  land  ? 

A.  Yes,  sir;  I  got  the  land  (p.  1877,  case  No. 
1605,  this  court). 

***** 

Q.  You  would  not  have  accepted  those  loans 
from  Mr.  Robnett,  considering  the  security  was 
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teo  poor,  if  it  had  not  contained  a  bonus  of  $200, 
would  you? 

A.  I  probably  would  not. 

Q.  In  other  words,  the  great  risk  incident  to 
the  loan,  the  timber  land,  by  reason  of  liability 
to  fire,  justified  this  bonus  of  $200? 

A.  I  think  so. 

'T*  T*  ^  ^  ^ 

Q.  You  would  not  have  taken  the  loan  if  the 
bonus  of  $200  was  not  in  there  ? 

A.  No;  not  unless  I  had  the  note  indorsed  by 
good  indorsers  or  had  special  security  (p.  1883, 
case  No.  1605,  this  court). 

This  would  tend  to  impeach  the  credibility  of  Ketten- 
bach  and  also  to  indicate  that  the  deduction  of  the  court 
that  Robnett  got  the  bonus  was  unfounded. 

The  note  given  Robnett  by  Robertson  for  the  money 
Robnett  furnished  was  assigned  to  the  Lewiston  Na- 
tional Bank  at  the  i^xStance  of  Kester,  ajid  later  Robert- 
son conveyed  his  claim  to  the  Lewiston  National  Bank 
in  consideration  of  the  cancellation  of  the  note,  he 
thereby  losing  his  filing  fees,  etc. 

The  money  to  purchase  a  claim  was  furnished  Nelson 
})y  Robnett,  but  the  mortgage  to  secure  the  same  was 
recorded  by  Kester  and  the  property  was  deeded  to 
Thatcher,  and  Nelson  received  $60.00.  Thatcher  ac- 
quired title  while  the  present  cases  were  pending. 

The  two  Benton  claims,  the  AValdman,  and  the  Gam- 
mon claims  were  conveyed  to  Robnett.  The  Hanson, 
Little,  Harrington,  Pierce,  Bashor,  three  Longs,  Ferris, 
and  Robinson  claims  were  conveyed  to  Wm.  F.  Ketten- 
bach;  the  Morrison  and  Hyde  claims  to  Kester  and 
Kettenbach. 
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Nelson  received  $60.00;  Hanson,  $60.00;  Waldman, 
$150.00;  Little,  $30.00;  Harrington,  $299.60;  Bashor, 
$30.00;  Francis  M.  Long,  $25.00;  John  H.  Long,  $27.50; 
Benjamin  F.  Long  does  not  know  whether  he  received 
$25.00  or  not;  Morrison,  $200.00;  Hyde,  $200.00;  Fer- 
ris, nothing;  and  Robinson,  $72.25  above  the  amount 
of  the  note  and  interest  for  their  claims. 

Little  saw  Kester  hand  Robnett  the  money  with 
which  he  purchased  his  claim;  but  the  note  given  was 
assigned  to  Kettenbach,  and  Kettenbach  testified  that 
he  furnished  the  money  for  Little. 

From  the  opinion  it  will  be  observed  that  the  court 
was  inclined  to  hold  the  Joel  H.  Benton  entry  for  can- 
cellation were  it  not  for  the  rights  of  the  Clearwater 
Timber  Company,  which  it  found  to  ))e  an  innocent 
purchaser;  that  the  Maris  entry  was  made  in  accord- 
ance with  an  agreement  between  the  entry  woman  and 
Robnett,  but  that  Kester  and  Kettenbach  were  inno- 
cent purchasers  (pp.  305,  308) ;  that  the  Waldman  en- 
try was  invalid  and  that  the  Lewiston  National  Bank 
took  the  same  with  knowledge  of  such  invalidity ;  that 
the  evidence  was  insufficient  in  the  William  B.  Benton 
entry,  because  Benton  had  denied  Robnett's  version  of 
the  transaction;  that  Robnett's  testimony  was  in  con- 
flict with  that  of  the  entryman.  Nelson,  who  denied  a 
prior  agreement,  and  therefore  the  Nelson  entry  should 
also  be  held  to  be  valid.  The  court  was  inclined  to 
think  that  the  Gammon  entry  was  initiated  upon  agree- 
ment between  the  entryman  and  Robnett,  but  was  led 
to  the  conclusion  that  the  Lewiston  National  Bank  ac- 
quired title  to  that  claim,  and  also  to  the  Van  V.  Rob- 
ertson entry  as  an  innocent  purchaser,  because  it  was 
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unwilling  to  believe  that  Kester,  who  negotiated  the 
transfers  to  the  bank,  would  violate  his  trust  to  that 
institution,  whose  interests  it  was  his  duty  to  protect 
(p.  303). 

A  reading  of  the  testimony  of  Nelson  and  the  testi- 
mony of  the  entry  men  whom  W.  B.  Benton  located 
will  indicate  clearly  that  their  testimony  relative  to 
their  entries  is  entitled  to  no  more  weight  than  that 
given  by  Robnett  in  the  same  matter. 

In  holding  the  Gammon  entry  to  he  unlawfully  made, 
the  court  said :  ^'  I  am  inclined  to  think  that  at  the  time 
the  entry  was  initiated  there  existed  between  him  and 
Robnett  an  unlawful  understanding  as  to  what  disposi- 
tion should  be  made  of  the  claim  wdien  title  was  re- 
ceived" (pp.  304,  305);  and  in  canceling  the  patent  of 
the  Wilson  entry,  the  court  said:  ''I  am  satisfied  from 
the  testimon}^  of  the  entryman,  reluctantly  given,  that, 
while  there  was  no  express  agreement,  there  was  a  per- 
fect understanding  between  him  and  the  defendant 
Dwyer,  acting  as  the  ngcnt  for  Kester  and  Kettenbach, 
that  all  expenses  incident  to  the  acquisition  of  title 
should  be  paid  b}^  Dwyer,  and  that  the  entryman  was  to 
receive  $150,  in  consideration  of  which  he  was,  upon 
acquiring  title,  to  convey  the  same  to  Kester  and  Ket 
tenbach"  (p.  286);  and  again,  relative  to  the  Steffey 
gi'oup  of  entries,  the  court  said:  "Though  each  one  of 
them  (the  entrymen)  while  on  the  witness  stand,  cate- 
gorically denied  the  existence  of  any  agreement  or  un- 
derstanding with  Steffey  prior  to  the  initiation  of  the 
entry  as  to  the  disposition  of  the  title,  I  am  convinced 
by  the  circumstances  of  the  case  and  the  admitted  con- 
duct of  the  parties  that  they  all  made  the  entries  with 
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the  understanding  both  upon  theh'  part  and  upon  the 
part  of  Steffey  that,  upon  the  issuance  of  final  certificate 
for  a  definite  consideration,  they  should  convey  the 
land  to  any  one  whom  Steffey  might  designate  *  *  * 
It  is  not  improbable  that  some  of  them  at  least,  by  rea- 
son of  the  fact  that  the  actual  understanding  with* 
Steffey  was  not  fully  expressed,  ])ut  was  in  a  large 
measure  left  to  interference,  were  led  into  evading, 
without  fully  appreciating  that  they  were  violating  the 
law"  (pp.  351,  352). 

Were  the  same  observations  and  the  same  measure 
of  evidence  applied  in  all  of  the  entries  forming  the 
Robnett  Group  it  would  be  impossible  to  escape  the 
conclusion  that  said  entries  were  made  in  fraud  of  the 
timber  and  stone  law. 

On  the  whole,  it  is  clear  from  the  testimony  of  the 
entrymen  forming  the  Robnett  Group  that  they  did 
enter  the  claims  on  speculation  and  not  in  good  faith 
to  appropriate  them  to  their  own  exclusive  use  and 
benefit,  and  also  that  the  entries  were  made  under  an 
agreement  or  understanding  with  Robnett  made  prior 
to  entries  that  the  title  which  they  might  acquire 
from  the  Government  should  inure  to  Robnett,  or  to 
whomsoever  he  might  direct. 

Robnett  testified  that  he  never  located  anyone 
unless  he  had  the  right  to  sell  the  claim,  or  upon  an 
agreement  made  before  entiy  that  the  claim  would  be 
conveyed  to  whomsoever  he  would  suggest.  That 
was  Robnett' s  understanding  of  what  the  entrymen 
with  whom  he  was  dealing  would  do  with  their  claims, 
and  the  testimony  of  the  entrymen,  supplemented  by 
what  they  did  do  in  connection  with  their  entries,  is 
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conclusive  that  their  understanding,  so  far  as  their 
transactions  with  Robnett  were  concerned,  accorded 
with  his  views  in  the  matter. 

From  the  beginning  to  the  end  these  entrymen 
acted  under  Robnett's  direction. 

Besides  the  testimony  of  Robnett  as  to  his  combi- 
nation with  Kester  and  Kettenbach,  and  the  facts 
and  circumstances  already  related  corroborative  thereof 
as  we  pursue  the  scheme  and  conduct  of  the  defend- 
ants step  by  step  in  their  acquisition  of  timber  land, 
other  matters  will  be  mentioned  later  in  their  proper 
connection  in  the  chain  that  will  further  fortify  Rob- 
nett's  statement  of  the  relations  that  existed  between 
them,  not  onl}^  prior  to  and  at  the  time  of  the  making 
of  the  entries  in  the  Robnett  Group,  but  through  the 
entire  period  covered  by  the  acquisition  of  the  Kester, 
Kettenbach,  and  Dwyer  timber  lands. 

THE   EMORY  AND  COLBY  GROUP. 

During  the  period  the  "Robnett  gTOup"  of  entries 
were  making,  what  are  known  as  the  "  Emory  and 
Colby  group"  of  entries  were  initiated.  The  entries 
that  form  this  latter  group  are  the  Evans,  Bishop,  and 
C'lute  entries  filed  March  24,  1903;  the  Newman  entry 
filed  March  25,  1903;  and  the  Dent  and  Smith  entries 
filed  April  2,  1903. 

Robnett  in  reciting  the  transactions  relative  to  the 
Emory  and  Colby  groups  stated  that,  hi  the  spring  or 
summer  of  1903,  Colby  came  out  of  W.  F.  Kettenbach's 
private  office  at  the  bank  and  addressing  Kester  at  the 
latter's  desk  said  that  during  the  preceding  winter 
Emorv  had  cruised  a  number  of  timber  claims  in  39-3 
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and  that  spring  had  located  six  men,  who  were  working 
for  them  in  the  timber  upon  said  claims  (pp.  2273-2275) 
and  gave  the  names  of  Evans,  Bishop,  Clute,  Smith, 
Dent  of  the  entrymen,  but  he  could  not  remember  the 
names  of  the  other  entrymen  (p.  2279) ;  that  they  had 
arranged  with  said  entrymen  prior  to  making  their  ap- 
plications to  file  (p.  2278) ;  that  they  were  to  furnish 
said  entrymen  with  the  money  and  all  the  expenses  to 
make  proof  and  to  pay  them  $200  each  for  their  right 
and  they  were  to  convey  their  claims  to  Emory  and 
Colby;  that  they  (Emory  and  Colby) 'had  been  unable 
to  get  the  money,  and  said  "  if  Mr.  Kester  and  Ketten- 
l)ach  went  in  and  took  care  of  the  entrymen  under  the 
same  conditions  and  terms  that  they  had  with  them, 
that  they  would  deed  the  claims  over  to  them  after 
proof  and  they  were  to  receive  $200  per  claim"  (pp. 
2273-2274).     Kester  told  Colby  that  he  would  take 
the  matter  up  with  Kettenbach.     Later  when  Ketten- 
bach  came  to  the  bank  Kester  related  to  him  the  story 
that  (^olby  had  told  him  and  it  was  agreed  between 
them  that  they  would  take  the  matter  up  with  Dwyer 
and  also  have  Emory  come  hi  the  next  day  and  tell 
what  he  knew  about  the  claims  (pp.  2276-2277).     The 
next  day  Colby  and  Emory  came  to  the  bank  and 
Kester  told  (^olby  that  they  would  furnish  the  money 
for  proof  and  take  the  claims  under  the  same  condi- 
tions that  they  had  with  the  entrymen  and  pay  each  of 
the  entrymen  $200  for  his  right  (p.  2277).     On  the  day 
the  entrymen  made  proof  Colby  came  to  the  bank  and 
talked    with    Kester    in    Kettenbach's   private    office. 
Kester  directed  Robnett  to  bring  to  him  $2,400  in 
currency  and  to  make  a  cash  item  for  the  money,  which 
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he  did  (pp.  2277-2278).  At  that  time  Evans  and 
another  of  the  entrymen  were  standing  just  outside  of 
the  bank  on  the  sidewalk  (p.  2279). 

From  the  testimony  of  Emory  is  taken  the  following: 
In  the  spring  of  1903  Joseph  B.  Clute,  James  C. 
Evans,  Lon  E.  Bishop,  Frederick  W.  Ne^\Tnan,  Charles 
Dent,  and  Charles  Smith  made  timber  and  stone  en- 
tries in  Twp.  39  N.,  R.  3  E.,  B.  M.  These  six  entries 
were  known  as  the  Emory  &  Colby  entries.  All  of 
them  l)ut  Dent  had  worked  in  the  woods  for  about 
fifteen  years  for  Emory,  who  was  at  that  time  engaged 
in  locating  people  on  timber  (pp.  3116  to  3119).  These 
entrymen  were  located  by  Emory,  and  prior  to  the  time 
they  made  application  to  file  Emory  had  instructed 
his  bookkeeper,  Colby,  to  make  an  effort  to  obtain  the 
mone}^  for  the  entrymen  with  which  to  make  proof 
(pp.  3082,  3092).  Colby  testified  "and  I  think  Mr. 
Emory  spoke  to  me  al)out  money , before  they  were 
located,  saying  they  hadn't  the  funds  to  prove  up 
with"  (p.  3083).  Colby  saw  Wm.  F.  Kettenbach  at 
the  bank  and  asked  him  to  lend  the  money  for  the  six 
entrymen  to  make  proof.  Kettenbach  requested  Colby 
to  have  Emory  see  him  as  to  the  value  of  the  (daims 
and  the  amount  of  timber  on  them,  and  Kettenbach 
asked  Emory  when  he  went  to  the  bank  to  discuss  the 
matter  with  Kettenbach  whether  a  loan  of  $400  on  each 
of  said  claims  was  safe.  Shortly  after  he  left  Ketten- 
bach, Colby  saw  Kettenbach,  who  told  him  that  he 
would  advance  themoney  for  the  six  entrymen  to  make 
proof  (pp.  3084,  3094  to  3496,  3119,  3128).  Colby  left 
the  bank  and  advised  Emory  and  the  entrymen  in 
waiting  that  Kettenbach  would  lend  the  money  for 
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proof  (p.  3084).     Colby  went  to  the  bank  and  got  the 
money  and  gave  each  entryman  $420.00   (p.   3093). 
With  this  money  the  entrymen  went  directly  to  the 
land  office  and  made  proof.     AVhile  the  entrymen  were 
making  proof  Colby  arranged  with  Lawyer  Barnett, 
whose  office  was  close  by  the  Lewiston  National  Bank 
and   the  land  office,  to  prepare   the  mortgages.     He 
waited  outside  of  Barnett's  office  for  the  entrymen  to. 
return.     (Jolby  said  Emory  and  the  entrymen  joined 
him  and  that  Emory  informed  him  that  the  entrymen 
had  decided  to  sell  and  not  make  mortgages.     That 
afternoon  four  of  them  conveyed  their  claims  to  Kester 
and  Kettenbach,  and  several  days  later  the  other  two 
conveyed  to  Kester  and  Kettenbach,  the  latter  two 
not  having  made  their  final  proof  until  several  days 
later  than  the  others,  each,  however,  conveying  to  Kes- 
ter and  Kettenbach  their  claims  later  on  the  day  on 
which  they  made  f)roof  and  receiving  a  small  amount 
over  and  above  what  the  claims  cost   (pp.  3085  to 
3097,  3130).     Colby  settled  with  the  entrymen  in  front 
of  the  bank,   I^]mory  being  present   (pp.  3101-3102). 
Emory  was  a  witness  at  final  proof  for  Dent,  Newman, 
and  Smith,   and   though  he  assisted   in  securing  for 
them  the  entire  amount  of  money  with  w^iich  they  made 
proof,  he  swore  at  the  land  office  a  few  moments  later 
that  of  his  personal  knowledge  they  each  had  suffi- 
cient money  of  their  own  to  pay  for  the  land  and  to 
hold  it  six  months  without  mortgaging  it  (pp.  3129  to 
3138). 

THE    CLUTE    AND    EVANS  ENTRIES. 

Clute  and  Evans  could  not  be  found  at  the  time  of 
taking  testimony  in  these  causes.     They  both  made 
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application  to  enter  timber  claims  March  24,  1903. 
They  made  proof  June  17,  1903,  and  on  the  same  day 
each  conveyed  his  claim  to  Kester  and  Kettenbach. 
The  receipt  of  the  receiver  given  each  of  them  at  the 
time  they  made  proof,  together  with  the  deeds,  were 
recorded  at  he  request  of  Kester  in  August,  1903 
(pp.  1425,  1426,  1633).  At  final  proof  Clute  swore  at 
the  land  office  that  the  money  with  which  he  had 
purchased  the  land  he  had  worked  for  and  that  he  had 
had  the  same  in  his  actual  possession  for  two  months 
(p.  3888),  and  Evans  on  the  same  occasion  said  that 
he  earned  some  of  the  money  with  which  he  made  proof 
by  lumbering  and  that  he  borrowed  the  balance 
(p.  3913). 

THE   BISHOP   ENTRY. 

Lon  E.  Bishop  entered  a  timber  claim  March  24, 
1903.  Emory  located  him,  and  nothing  was  said  about 
a  location  fee  (p.  2976).  He  and  James  Evans  came 
to-  Lewiston  together  and  Bishop  filed.  Emory  di- 
rected him  to  go  to  Krutinger's  office,  where  he  had  his 
filing  papers  prepared  (p.  2978).  Evans  also  accom- 
panied him  to  Lewiston  at  the  time  of  making  proof. 
When  Bishop  started  from  home  the  morning  he  was 
to  make  proof  he  did  not  have  the  money  with  which 
to  purchase  the  land,  nor  did  he  have  an  idea  what  the 
value  of  the  timber  was  (p.  2979).  Colby  gave  him 
between  $400.00  and  $450.00  with  which  to  make 
proof.  He  left  Colby  and  went  immediately  to  the 
and  office  and  made  proof  with  the  money  Colby  had 
given  him  (pp.  2981,  2983).  Conveyed  the  claim  the 
day  he  made  proof  to  Kester  and  Kettenbach.  Kester 
paid  him  the  money  at  the  Lewiston  National  Bank, 
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and  he  cleared  about  $150.00  on  the  claim  (pp.  2984- 
2985).  He  did  not  pay  for  the  preparation  of  the  deed, 
nor  does  he  know  who  gave  the  one  that  drew  the  deed 
the  description  of  the  property  (pp.  2987-2988).  In 
answer  to  the  question  as  to  whether  he  expected  to 
pay  for  the  land  with  his  own  money  and  how  long 
he  had  had  the  same  in  his  actual  possession,  he  swore 
at  the  land  office  that  he  earned  all  but  $150.00,  and 
that  he  borrowed  (p.  4062).  Bishop  made  proof  and 
purchased  the  claim  June  17,  1903.  On  the  same  day 
he  executed  a  deed  to  Kester  and  Kettenbach,  which 
deed  was  in  August,  1903,  recorded  at  the  request  of 
Kester.  Receiver's  receipt  recorded  at  the  request  of 
Kester  at  the  same  time  (p.  2989). 

THE  NEWMAN  ENTRY. 

Frederick  W.  Newman  made  a  timber  and  stone 
entry  March  25,  1903  (p.  692).  At  that  time  he  was 
employed  at  a  warehouse  owned  by  F.  W.  Ketten- 
bach; salary,  $70  or  $75  a  month  (p.  672).  Emory 
suggested  that  he  take  up  a  timber  claim.  Newman 
told  him  he  would  give  him  an  answer  in  a  few  days, 
as  he  wanted  to  see  the  cashier  of  the  Idaho  Trust  Com- 
pany with  a  view  of  borrowing  the  money  for  that  pur- 
pose from  him.  F.  W.  Kettenbach  was  at  that  time 
president  of  the  Idaho  Trust  Company  (pp.  674  to 
677).  Emory  accompanied  him  to  the  lawyer's  office 
when  he  had  his  papers  prepared,  and  also  went  with 
him  to  the  land  office  when  he  filed  (pp.  681-682). 
He  paid  over  $400.00  in  the  land  office  when  he  made 
proof  (p.  683).  Colby  gave  him  the  money  in  the  hall- 
way at  the  land  office.     Emory  told  him  that  Colby 
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would  bring  him  the  money  to  the  land  office.  New- 
man waited  in  the  hallway  at  the  land  office  until 
Colby  came,  and  the  latter  asked  him  how  much  he 
wanted.  Newman  told  him  that  he  had  ninety-odd 
dollars  and  didn't  know  how  much  would  be  required. 
Colby  said,  "I  am  in  a  hurry.  Here  it  is"  (p.  686). 
Colby  said,  ''You  pay  what  it  costs  you  at  the  land 
office  and  if  there  is  anything  left  hand  it  to  Fred 
Emory."  He  then  went  into  the  land  office  with 
Emory  and  made  proof  (pp.  687-688).  Bishop  and 
Evans  were  at  the  land  office  at  the  same  time.  They 
all  left  the  land  office  together,  and  Newman  went  to 
the  Idaho  Trust  Bldg.  to  fo^e  his  furnace,  where  he  was 
at  that  time  employed  as  a  janitor.  Made  proof  in  the 
afternoon  and  conveyed  the  title  to  the  claim  to  Kester 
and  Kettenbach  the  same  afternoon.  Emory  paid 
him  $200.00  when  he  deeded  the  claim  (pp.  689  to 
691).  He  made  $20.00  out  of  the  claim  (p.  699).  In 
his-  testimony  at  final  proof  Newman  swore  before  the 
land  office  that  the  money  with  which  he  made  proof 
was  his  own,  and  that  he  had  earned  part  of  it  and 
borrowed  part.  Newman  made  proof  June  17,  1903. 
The  deed  to  Kester  and  Kettenbach  bears  the  same 
date  and  it  was  recorded  at  the  request  of  Kester  August 
10,  1903  (pp.  693-694). 

THE  DENT  ENTRY. 

Charles  Dent  made  a  timber  filing  April  2,  1903.  He 
is  sixty-three  years  of  age,  and  has  lived  on  the  north 
fork  of  the  Clearwater  River  for  twenty-four  years. 
Emory  was  locating  people, on  timber  in  that  vicinity, 
and  asked  Dent  if  he  had  ever  taken  up  a  claim.     Dent 
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said  ''no,"  that  he  didn't  know  that  he  had  much  use 
for  one,  as  he  couldn't  sell  it.     ''Oh,  yes,  he  said,  I  could 
sell  a  claim  most  any  time,"  so  I  concluded  I  would  take 
one.     I  told  him  if  I  could  get  $100.00  for  the  claim  I 
wouldn't   mind  taking  one.     ''Well,"   he  says,   "you 
can  easy  enough  get   $100.00"  (pp.  .716-719).     Dent 
didn't  have  the  money  to  purchase  the  claim  when  he 
had  that  conversation  with  Emory.     Emory  located 
him  and  nothing  w^as  said  about  a  location  fee  and  he 
never  paid  one  ( p.  7 19) .   "  Q.   Do  you  remember  whether 
or  not  in  that  affidavit  you  made  this  statement:  I 
talked  to  Mr.  Emory  before  I  made  my  entry.     Mr. 
Emory  came  to  my  place  and  asked  me  what  I  would 
take  for  my  right,  I  told  him  $100.00,  the  amount  I  did 
receive?    A.  I  told  him  I  would   take    $100.00,  yes. 
Q.  And   3'ou   got   $100.00?    A.  Yes,  I  got    $100.00" 
(p.  722).     When  he  came  to  Lewiston  to  file  he  met 
Fred  Emory.     Does  not  know  w^hat  it  cost  to  file  or  to 
make  final  proof  on  the  claim  (pp.  722-723).     Emory 
advised  him  of  the  time  to  make  proof.     Did  not  ar- 
range for  the  proof  money  before  he  left  for  Lewiston. 
Met  Colby  on  the  street  and  asked  him  to  lend  him 
some  money,  which  the  latter  did.     "  Q.  How  much  did 
you  ask  him  to  loan  you?     A.  I  think  it  was  $100.00" 
(pp.   726-727).     Dent   didn't   care  whether  he  made 
proof  on  the  claim  or  not.     "Q.  Now,  do  you  remem- 
ber that  you  had  $400.00  which  you  paid  at  the  land 
office  when  you  made  your  proof?     A.  $400.00?     Q. 
Yes,   sir.     A.  No,    I   didn't   have   $400.00.     Q.  Well, 
you  must  have,  or  somebody  had  it,  because  you  paid 
$400.00  for  the  land  in  tl^e  land  office.     A.  Well,  of 
course,  I  must  have  had  it  if  that  is  what  it  is."     Colby 
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gave  Dent  the  proof  money  on  the  street  and  then  ac- 
companied him  to  the  land  office  (pp.728-729) .  Emory 
and  Charles  Smith  were  at  the  land  office  at  the  time 
Dent  made  proof.  Dent,  Emory,  and  Smith  left  the 
land  office  together  and  met  Colby,  and  Dent  sold  his 
claim  through  the  latter  and  executed  a  deed  for  it 
within  an  hour  after  making  proof.  Colby  gave  him 
$100.00  (pp.  729-730).  '^Q.  Do  you  know  that  you 
made  the  deed  to  Kester  and  Kettenbach?  A.  I 
don't  know,  I  didn't  read  the  deed"  (p.  730).  Dent 
said  ''I  talked  to  Mr.  Emory  when  he  was  at  my  place 
of  business  where  I  could  get  the  money  and  he  told 
me  he  could  let  me  have  the  money,' so  I  didn't  pay  any 
more  attention  to  it."  The  transaction  turned  out 
just  as  Dent  understood  that  it  would  from  the  start. 
Dent  had  no  recollection  of  spending  any  money  of 
his  own  for  the  expenses  of  taking  up  this  timber 
claim.  He  understood  from  the  first  talk  he  had  with 
Emory  he  would  get  $100.00  out  of  it  and  he  wouldn't 
have  taken  it  up  if  he  hadn't  been  told  that  (p.  731). 
At  final  proof  Dent  testified  that  the  money  with 
which  he  purchased  the  land  he  had  earned  part  of,  and 
had  borrowed  the  balance  (p.  3834).  Dent  made 
proof  June  23,  1903,  and  receiver's  receipt  was  issued 
to  him  at  the  same  time.  On  the  same  date  he  exe- 
cuted a  deed  to  Kester  and  Kettenbach  conveying  title 
to  his  claim  and  the  same  was  recorded  at  the  request 
of  Kester  August  10,  1903  (p.  732). 

THE   SMITH  ENTRY. 

Charles  Smith  made  a  timberland  filing  April  2,  1903 
(p.  2999).     He  was  at  that  time  employed  by  Fred 
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Emory,  and  when  he  was  working  in  the  woods  he  was 
paid  $40.00  a  month  (p.  2995) .     He  and  Joseph  B.  Clute 
asked  Emory  to  locate  them  on  a  timber  claim  and 
they  didn't  have  the  money  with  which  to  purchase  a 
claim,   and  they  advised  Emory  to  that  effect  and 
Emory  said  he  would  "back  them  up."     This  was  be- 
fore they  filed  on  the  claim.     Smith  and  Clute  were 
together  when  the  conversation  relative  to  locating  on 
the  claims  was  had  with  Emory,  and  Smith  and  Clute 
both  came  down  to  file  at  the  same  time  (pp.  29&5  to 
2999) .     Smith  received  the  money  with  which  to  make 
proof  from  Emory.     Emory  and   Dent  accompanied 
him  to  the  land  office  when  he  made  proof  (pp.  3004- 
3005).     His  best  recollection  is  that  Emory  gave  him 
the  $412.00  that  he  paid  into  the  land  office  when  he 
made  proof.     Is  not  sure,  however,  and  it  might  have 
been  Colby.     Smith  and  Clute  talked  over  the  matter 
of  selling  the  claims  together  and  they  negotiated  the 
sale  through   Emory  the  day  they  made  proof  and 
immediately  afterwards  (pp.  3007  to  3010) .     Smith  and 
Clute  went  to  an  office  together  and  had  the  deeds  pre- 
pared  (pp.   3010-3011).     Smith    got    $600.00  for  the 
claim,  and  after  he  returned  the  money  that  had  been 
advanced  to  him  he  had  very  httle  left  (pp.  3013  to 
3015).     At  final  proof  Smith  testified  that  the  money 
with  which  he  paid  for  the  land  he  had  earned  most  of 
and  had  borrowed  $200.00  (p.  4065) .    Smith  made  proof 
June  23,  1903  (p.  2999).     Receiver's  receipt  and  the 
deed  conveying  title  to  his  claim  to  Kester  and  Ket- 
tenbach  are  dated  the  same  day  and  recorded  at  the 
request  of  Kester  August  10,  1903  (pp.  1510-1511). 
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SUMMARY  OF  EVIDENCE  CONCERNING  EMORY  AND  COLBY 

GROUP. 

Notwithstanding  the  fact  that  the  six  entrymen  con- 
veyed their  claim  to  Kester  and  Kettenbach  on  the 
same  day  on  which  they  made  proof,  and  none  of  whom 
received  as  much  as  $200.00  above  what  his  claim  had 
cost,  in  making  proof,  several  hours  before,  Bishop 
swore  that  his  claim  was  worth  $1,000  (p.  4061);  Clute 
swore  that  his  was  worth  $1,500  (p.  3887) ;  Dent  testi- 
fied that  his  was  worth  $2,000  (p.  3834) ;  Evans  stated 
that  his  claim  was  worth  $1,200  (p.  2913);  Newman 
swore  that  his  was  worth  $1,000;  and  Smith  swore 
that  his  was  worth  l:»etween  $2,000  and  $2,500  (p.  4064) . 

Though  Robnett's  recital  of  the  conversations  and 
arrangements  that  took  place  in  the  Lewiston  National 
Bank  between  Colby  and  Kester  relative  to  this  group 
of  entries,  showing  that  the  entries  were  made  pur- 
suant to  an  agreement  between  the  entrymen  and 
Emory,  the  entrymen  to  be  furnished  the  money  with 
which  to  take  up  and  purchase  the  claims  and  to  pay 
the  stipulated  price  for  them  after  proof,  and  that  this 
arrangement  was  detailed  to  Kester  and  he  had  agreed 
to  take  over  and  complete  the  agreement  on  the  same 
terms,  is  denied  by  those  stated  to  have  had  the  con- 
versations; Robnett's  testimony  is  corroborated  in  part 
by  the  testimou}^  of  Kester,  Kettenbach,  Emory,  and 
Colby,  witnesses  for  the  defense,  and  the  portions  of 
his  testimony  that  are  contradicted  b}^  said  persons  are 
strongly  supported  by  the  contemporaneous  facts  and 
circumstances,  and  a  reading  of  the  testimony  of  the 
entrymen — Bishop  (beginning  p.  2976  of  record),  New- 
man (p.  671  of  record),  Dent  (p.  716  of  record),  and 
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Smith  (p.  2995  of  record),  seems  to  us  to  be  conclusive 
that  all  of  the  entries  of  this  group  were  made  pursuant 
to  an  antecedent  agreement  with  Emory  that  the 
entrymen,  in  consideration  of  his  furnishing  them  the 
money  with  which  to  enter  and  perfect  their  entries, 
would  after  proof  convey  the  same  as  Emory  directed 
for  an  amount  certain. 

Dent's  testimony  is  especially  ^significant  in  this 
respect.  He  was  sought  out  by  Emory  and  solicited 
to  make  an  entry,  Emory  telling  him  he  could  make 
$100.00.  He  paid  no  location  fee,  and  the  money  was 
furnished  him  with  which  to  purchase  the  land,  but  he 
does  not  remember  the  amount,  and  he  conveyed  to 
Kester  and  Kettenbach  within  an  hour  after  making 
proof  and  received  the  promised  $100.00. 

A  great  part  of  the  conversation  related  by  Robnett 
is  also  told  by  Colby  in  his  testimony,  but  Colby, 
Kester,  and  Kettenbach  deny  that  a  prior  agreement 
with  the  entrymen  was  spoken  of;  Colby  also  testifies, 
as  does  Kettenbach,  that  the  conversations  were  had 
with  Kettenbach  and  not  with  Kester.  This  is  merely 
another  form  of  an  attempted  impeachment  of  Rob- 
nett in  like  character  to  that  where  the  testimony  of 
Robnett  and  the  evidence  of  Lambdin  point  to  the 
conclusion  that  Kester  tried  to  induce  Hutchings  to 
make  an  entry  for  their  benefit,  and  Kettenbach  tes- 
tifies that  it  was  he  who  had  the  conversation  with 

Hutchings. 

So  fearful  was  counsel  for  the  defense  that  Colby  in 
his  testimony  might  have  corroborated  Robnett  in 
this  regard  counsel  invited  the  following  colloquy: 
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Mr.  Tannahill: 

Q.  I  will  ask  you,  Mr.  Colby,  if  at  this  first 
conversation  which  took  place  between  you — 
well,  I  will  ask  you  who  you  first  talked  to 
about  these  transactions'?  I  understood  you  to 
say  Mr.  Kester.     Is  that  right"? 

A.  You  mean  who  of  the  defendants'? 

Q.  Yes. 

A.  Mr.  Kettenbach.  Did  I  say  Kester?  I 
never  talked  with  Kester  about  it  at  all  (pp. 
3086-3087). 

And  again  in  the  testimony  of  Mr.  Emory,  who 
testified  on  behalf  of  the  defense  in  referring  to  his 
inability  to  get  the  money  for  the  entrymen  to  make 
proof  from  a  Mr.  Skinner,  said: 

*  *  *  And  so  I  told  him  to  see  other  par- 
ties, and  he  told  me  he  would,  and  one  day  he 
said  he  was  talking  with  Mr.  Kester,  I  think, 
in  regard  to  it- 

Q.  Mr.  Kester,  or  Mr.  Kettenbach? 
A.  I  wouldn't  be  sure  whether  it  was  Kester 
and   Kettenbach   or   Mr.   Kettenbach    *    *    * 
(p.  3119). 
Before   the   entrymen   had   applied   to   make   then- 
filing  Emory  evidently  knew  that  the  entrymen  did 
not  have  the  money  with  which  to  purchase  the  land 
and  had  agreed  to  furnish  it  for  them,  as  Mr.  Colby, 
testifying  said : 

*  *  *  Mr.  Emory  had  been  engaged  in 
locating  parties  on  timber,  had  made  a  business 
of  it,  and  finally  located  them  on  timber,  and 
I  think  Mr.  Emory  spoke  to  me  about  money 
matters  before  they  were  located,  saying  that  they 
hadn't  the  funds  to  prove  up  with,  and  asked  me 
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my  opinion  as  to  whether  there  would  be  any 

trouble  in  getting  a  loan  to  prove  up  with,  and 

I   told  him  I   thought   not,   if  they  got  good 

claims  (p.  3083). 

Robnett  testified  that  on  the  day  the  entrymen  made 

proof  Colby  came  to  the  bank  and  talked  with  Kester 

in  Kettenbach's  private  office,  and  that  Kester  directed 

him  (Robnett)  to  bring  to  him  $2,400.00  in  currency  and 

to  make  a  cash  item  for  the  money,  which  he  did  (p. 

2278). 

If  Robnett  did  not  hear  the  conversation  he  related 
and  did  not  take  out  of  the  cash  of  the  bank  the  amount 
of  money  he  states  at  the  direction  of  Kester  and  give  it 
to  him  and  put  in  the  place  thereof  a  cash  item,  the 
money  that  was  used  for  this  purpose  on  that  occasion 
would  have  l)een  charged  in  the  regular  way  to  the 
account  of  Kettenbach  in  the  ledger  of  the  bank. 
Colby  testified  as  follows : 

Q.  And  how  much  money  did  you  get  from 
Mr.  Kettenbach  for  these  gentlemen  to  make 
their  proof? 

A.  I  think  I  handed  them  $420.00. 
Q.  Apiece"? 
A.  Yes,  sir. 

Q.  How  much  money  did  you  get  from  Mr. 
Kettenbach? 

A.  I  got  all  of  it  from  him. 
Q.  Twenty-five  hundred  and  some  odd  dollars, 
wasn't  it? 

A.  I  don't  know;  there  was  six  of  them. 
Q.  Well,  six  times  four  hundred  and  twenty  is 
2520.     Is  that  the  amount  you  got  from  Mr. 
Kettenbach? 
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A.  Yes,  sir;  I  guess  it  must  be.  I  didn't  get 
it  all  at  once,  though.  Mr.  Robnett  there  seems 
to  have  stated  that  he  brought  in  $2,500.00.  It 
didn't  all  come  in  at  once  (p.  3093). 

As  to  this  matter  Mr.  Kettenbach  testified : 

I  know  that  Mr.  Colby  got  the  money,  and, 
I  am  not  certain,  but  I  think,  I  just  told  him  to 
draw  his  check  for  just  the  amount  that  he 
w^ould  need,  and  to  attend  to  the  whole  matter. 
I  know  I  was  busy  with  something  else,  and  I 
had  perfect  confidence  in  Mr.  Colby,  I  had 
known  him  for  a  long  time,  and  I  think  I  told 
him  to  attend  to  the  whole  matter,  and  attend 
to  drawing  up  the  mortgages  and  notes  and 
everything,  and  to  deliver  them  to  me  properly 
perfected  (p.  3438). 

At  the  date  of  the  making  of  the  final  proof  of  these 
entries  Colby  had  no  account  at  the  Lewiston  Na- 
tional Bank  (pp.  3685-3686),  and  if  he  had  given  a 
check  in  that  amount  it  would  necessarily  have  been 
taken  care  of  as  a  cash  item  by  Kester  and  Ketten- 
bach, as  were  the  O'Keefe  checks,  the  Dwyer  checks, 
and  the  Steffey  checks,  to  be  mentioned  hereafter, 
and  it  was  not  a  bank  transaction,  as,  according  to 
Kettenbach,  mortgages  were  to  be  taken. 

Thus,  four  of  five  of  these  entrymen  were  in  the 
employ  of  Emory  and  Colby  and  were  working  at  that 
time  on  the  township  upon  which  they  entered;  Dent 
was  not  employed  by  this  firm  regularly,  but  was 
sought  by  Emory  and  was  not  charged  a  location  fee. 
None  of  them  had  the  money  with  which  to  purchase 
the  claim,  and  this  was  known  to  Emory  and  that 
intelligence  conveyed  to  Colby  before  the  entries 
were  initiated. 
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Kettenbach,  either  for  himself,  or  himself  and  Kester, 
furnished  the  money  for  the  purchase  of  these  claims, 
and  the  six  claims  were  deeded  to  them  the  day  proofs 
were  made,  within  a  few  minutes  or  several  hours  there- 
after. In  no  part  of  the  transaction  did  the  entrymen 
act  independently,  but  were  moved  from  place  to  place 
by  Emory  and  Colby  and  did  as  they  directed.  Emor>^ 
had  been  to  the  bank  for  the  purpose  of  securing  the 
monej'  for  the  entrymen,  and  if  the  testimony  of  Ketten- 
bach  and  Colby  to  the  effect  that  they  were  to  give 
notes  and  mortgages  to  secure  the  money  furnished  is 
to  be  credited,  Emorv'  knew  it.  Notwithstanding  that 
fact,  within  a  few  minutes  after  the  money  was  gotten 
from  Kettenbach  or  Kester  and  delivered  to  the  entry- 
men  Emory  accompanied  the  entrymen  to  the  land 
office  (which  was  in  the  Lewiston  National  Bank  Build- 
ing on  the  floor  above  the  bank)  (p. 3005),  appeared  as  a 
witness  for  three  of  said  entiymen,  and  testified  that 
they  had  sufficient  money  of  their  own  to  pay  for  this 
land  and  to  hold  it  for  six  months  without  mortgaging 
it  (pp.  3129-3138).  Emory  immediately  after  proof 
accosted  Colby  and  stated  that  the  entrymen  desired  to 
sell  the  claims. 

THE  CORNELL  ENTRY. 

The  next  entry  made  was  that  of  Ivan  R.  Cornell,  in 
which  the  initial  papers  were  filed  June  19,  1903.  This 
entry  was  procured  by  Kester  under  a  positive  prior 
agreement  that  Cornell  would  make  the  entry,  Kester 
to  furnish  all  the  necessary  money  for  the  purpose  and 
Cornell  to  convey  the  title  to  his  claim  to  Kester  for 
$100.00.     The  facts  surroimding  this  claim  are  signifi- 
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cant  as  showing  that  Kester,  Kettenbach,  and  Dwyer 
were  still  pursuing  the  same  methods  in  procuring  entry- 
men,  to  make  entries  under  antecedent  agreements,  as 
they  had  with  the  first  one  they  had  procured,  the 
Lambdin  claim,  in  April,  1902,  fourteen  months  prior 
thereto;  Kester,  Kettenbach,  and  Dwyer  each  per- 
formed an  important  function  in  the  procuring  and  per- 
fecting of  this  entry  and  of  obtaining  the  title  to  the 
same.  They  also  show  the  perfect  understanding  that 
Kester,  Kettenbach,  and  Dwyer  had  among  themselves 
in  their  concerted  endeavor,  and  are  further  corrobora- 
tive of  Robnett's  statements  of  their  timber  transac- 
tions and  of  the  character  and  financial  standing  of  the 
persons  they  were  using  as  their  tools. 

As  a  boy  years  before,  Cornell  had  gone  to  school  with 
Kester  at  Portland.  At  the  time  of  making  his  entry 
he  was  practically  an  indigent  about  the  streets  of 
Lewiston,  and  had  no  regular  employment.  Kester 
stopped  him  on  the  streets  of  Lewiston  one  day,  and  in 
the  conversation  which  followed,  Cornell  told  Kester 
that  he  was  out  of  work,  and  asked  him  if  he  could 
secure  him  some  employment.  Several  days  later, 
Kester  again  met  Cornell  and  told  him  that  he  was 
unable  to  find  him  any  employment.  Cornell  stated 
that  he  was  short  of  funds,  and  Kester  ^'made  him 
some  little  advance."  Later  Cornell  went  to  the  bank 
and  Kester  loaned  him  $10.00  (pp.  3161-3162). 

Dwyer  testified  Cornell  was  engaged  in  picking 
cherries  for  White  Brothers  (p.  3401). 

Kettenbach  testified  that  Cornell  worked  in  his  yard 
cutting  grass,  and  also  had  worked  in  the  yard  of 
Frank  Kettenbach,  who  lived  next  door  (p.  3500). 
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Prior  to  filing,  Cornell  had  been  employed  by  both 
the  register  and  the  receiver  of  the  land  office  splitting 
wood  for  them  (p.  2817). 

This  is  the  man  whom  Kester  followed  to  his  lodging 
and  induced  to  agree  to  enter  a  timber  claim  upon  the 
conditions  before  stated,  and  the  claim  that  Cornell 
entered  was  Dryer's  homestead  (p.  3330). 

The  testimony  of  ('ornell  to  the  effect  that  after 
Kester  and  Dwyer  had  coached  him  as  to  how  he 
should  answer  the  questions  to  be  propounded  to  him 
at  the  land  office  from  a  list  of  questions  they  had  in 
their  possession,  the  answers  to  which  were  ^Titten  in 
lead  pencil,  which  list,  after  that  important  function 
was  performed,  was  given  by  Kester  to  Robnett, 
strengthens  and  corroborates  the  testimony  of  Robnett 
as  to  the  confidential  relations  that  existed  between 
him  and  Kester  and  Kettenbach,  and  especially  of  their 
relations  concerning  timber  matter. 

Cornell's  testimony  is  to  the  effect  that  e\evy  dollar 
he  used  in  the  transaction  was  furnished  him  either  by 
Dwyer  or  Kester,  even  the  twenty-five  cents  necessary 
for  notarial  fee  incident  to  some  step  taken  in  the 
filing  of  the  claim,  and  his  testimony  is  entirely  con- 
sistent on  this  point,  as  from  his  financial  condition, 
which  was  known  to  Kester,  Kettenbach,  and  Dwyer, 
he  had  nowhere  else  to  get  it. 

Ivan  R.  Cornell,  who  made  a  timberland  entry  June 
19,  1903,  testified  that  he  had  known  Kester  a  number 
of  years,  having  gone  to  school  with  him  as  a  ])oy  at 
Portland.  At  the  time  he  took  up  his  timber  claim  was 
residing  at  Lewiston.  He  had  no  regular  employment, 
but  was  doing  odd  jobs.     One  afternoon  in  June,  1903, 
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Kester  followed  him  to  his  room  and  asked  him  if  he 
had  ever  used  his  stone  and  timber  right.  Cornell 
replied  in  the  negative  (pp.  2801-2802).  Kester  told 
him  he  knew  of  a  place  where  he  could  use  his  right  and 
told  him  if  he  would  file  on  the  claim  he  had  in  mind  he 
would  pay  all  the  expenses  of  going  to  look  at  the  land 
and  all  the  expenses  in  connection  wdth  the  filing  and 
furnish  the  purchase  price  at  final  proof,  Cornell  to  deed 
the  claim  to  him  after  he  got  title  and  Kester  would  pa}- 
him  one  hundred  dollars.  Kester  told  him  that  that 
would  be  stretching  the  law.  Kester  asked  him  if  he 
v,-ould  agree  to  take  up  the  land  under  those  conditions. 
Witness  replied  ''  I  guess  so."  Kester  told  him  to  meet 
Dwyer  at  the  railway  station  the  next  morning  Cpp. 
2802-2803).  Cornell  did  not  even  know  where  they 
were  going,  but  met  Dwyer  at  the  ticket  office  where  the 
latter  bought  two  tickets.  He  had  never  talked  to 
■Dwyer  about  a  timber  claim  and  did  not  advise  Dwyer 
what  he  was  there  for.  The  claim  that  he  was  shown 
by  Dwyer,  Dwyer  stated  was  a  homestead  claim  that 
was  to  be  relinquished.  Thinks  Dwyer  told  him  it  was 
his  ow^n  homestead.  (Dwyer  says  it  was  his  home- 
stead. In  going  to  the  timber  Dwyer  remarked  that 
the  timber  they  passed  through  belonged  to  parties 
who  were  associated  with  him  (pp.  2803  to  2812). 
Cornell  did  not  pay  any  of  the  expenses  of  the  excursion 
to  the  timber.  The  conversation  with  Kester  was 
before  he  had  even  viewed  the  timber.  The  day  after 
his  return  from  the  timber  Cornell  went  to  the  Lewiston 
National  Bank  to  meet  Dwyer,  having  made  an  appoint- 
ment with  him  for  that  time  and  place  to  receive  the 
relinquishment.     When  Dwyer  arrive  Kester  was  at 
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luncheon.     Shortly  thereafter  Kester  and  Kettenbach 
returned  to  the  bank  from  luncheon  and  Kester,  Ket- 
tenbach, and  Dwyer  went  into  Kettenbach's  private 
office  in  the  bank  (pp.  2806-2807).     After  the  confer- 
ence between  Kester,  Kettenbach,  and  Dwyer,  Dwyer 
came  out  of  Kettenbach's  office  with  the  relintjuishment 
for  the  homestead  in  his  hand.     He  stated  to  ('ornell 
that  he  was  ready  to  ^o  upstairs  to  the  land  office. 
At  the  time  Dwyer  gave  Cornell  $8.00  for  filing  fees. 
Dwyer  took  him  upstairs  to  the  office  of  a  lawyer  by  the 
name  of  Mullen  to  prepare  the  filing  papers  (p.  2809). 
Cornell  did  not  know  the  names  of  witnesses  that  were 
necessary  for  final  proof  and  Dwyer  suggested  Wm.  F. 
Kettenbach  and  two  others  (p.  2811).     Later  Kester 
gave  Cornelt  $1.50  to  pay  Mullen  for  preparing  the 
papers  (p.  2812).     Shortly  thereafter  Kester  gave  him 
$0.25  and  a  blank  paper  to  take  to  a  notary  public  and 
have  acknowledged.     Thinks  it  was  a  second  relin- 
quishment.    After  the  notary  put  his  seal  on  it  he 
returned  to  the  bank  with  it  and  gave  it  to  Kester. 
Kester  asked  him  to  sign  it  and  have  Robnett  and 
Bradbury,  a  clerk  in  the  bank,  witness  his  signature. 
About  a  week  before  final  proof  Kester  met  him  on  the 
street  and  advised  him  of  the  time  that  proof  was  to  be 
made  (pp.  2815-2816).     Before  final  proof  Cornell  dis- 
cussed with  Kester  the  answers  he  should  make  at  the 
land  office  relative  to  where  he  had  received  the  money 
to   purchase   the   land.     Prior   to   filing   Cornell   had 
worked  for  the  register  and  receiver,  splitting  wood  for 
them.     Kester  told  him  to  come  in  the  morning  he  was 
to  make  proof  and  he  would  go  over  the  questions  with 
him.     In  compliance  with  this  agreement  he  went  to 
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the  bank  and  met  Dwyer,  who  advised  him  that 
Kester  was  waiting  to  see  him  and  he  had  better  go  in 
and  talk  with  him.  Kester  had  a  set  of  final  proof 
papers  with  the  answers  to  the  questions  written  in  lead 
pencil ;  handed  them  to  Dwyer  and  Dwyer  and  Cornell 
went  into  Kettenbach's  private  office  (pp.  2817-2818). 
Kettenbach  was  in  his  office  at  that  time.  While  they 
were  going  over  these  questions  some  person  called  to 
see  Kettenbach  and  the  latter  suggested  that  Dwyer 
take  Cornell  mto  the  directors'  room.  After  going  over 
the  questions  with  Dwyer  they  went  into  the  banking 
part  of  the  building  and  Cornell  gave  the  questions  to 
Kester,  telling  him  he  was  through  with  them,  and 
Kester  handed  them  to  Robnett.  Kester  then  figured 
up  the  amount  of  money  it  would  cost  to  pay  for  the 
land  and  handed  Cornell  $360.00  (his  claim  was  for  138 
acres)  (pp.  2818-2819).  Dwyer  and  Cornell  retmned  to 
the  directors'  room,  and  then  went  upstau'S  to  the  land 
office.  The  money  Kester  had  given  him  was  to  pay  for 
the  land.  Shortly  after  they  went  to  the  land  office 
Cornell  went  back  into  the  bank  and  told  Kettenbach 
that  the  receiver  would  be  ready  for  him  to  testify  in 
regard  to  Cornell's  cltiim  in  about  twenty  minutes.  At 
the  taking  of  proof  the  receiver  in  observing  the  answer 
that  Cornell  had  made  that  he  was  getting  the  money 
from  his  father  remarked  that  it  looked  to  a  man  up  a 
tree  like  Dwyer  had— or  that  he  was  going  to  deed  the 
land  back  to  Dwyer  after  making  final  proof,  and 
Cornell  told  him  "no."  (pp.  2820-2821).  Immediately 
upon  leaving  the  land  office  and  he  had  gotten  to  the 
street  Dwyer  stated  that  he  had  a  deed  for  Cornell  to 
convey  the  land  to  Kester  and  Kettenbach  and  asked 
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him  to  take  it  over  to  Otto  Kettenbach  and  to  acknowl- 
edge the  deed  l)efore  him  (p.  2822).  This  was  within 
ten  minutes  after  he  made  proof.  Cornell  told  him  that 
l)efore  he  executed  the  deed  he  wanted  to  see  Kester. 
That  evening  Kester  met  him  and  asked  him  if  he  had 
executed  a  deed  and  said  that  he  had  better  do  it. 
Cornell  repeated  to  Kester  the  remarks  made  by  the 
register  about  there  being  a  man  around  for  the  pm-pose 
of  investigating  that  and  other  claims.  Kester  replied 
that  that  man  was  looking  into  timber  trespass  cases 
and  that  as  to  investigating  violations  of  the  timber 
laws,  nothing  of  that  kind  would  happen  in  Idaho  (pp. 
2822-2823),  and  if  any  such  thing  should  occur  that  he, 
Kester,  would  be  the  man  they  would  get  after,  and 
further  remarked  ''You,  Dwyer,  and  I  are  the  only  per- 
sons that  know  anything  in  regard  to  this  agreement," 
and  "if  we  all  deny  it  how  can  any  trouble  come  to  us?" 
Kester  asked  him  to  come  into  the  bank  the  next  day. 
He  wanted  to  change  the  date  of  the  deed.  Cornell 
again  went  to  the  bank  and  went  into  Kettenbach's 
private  office  with  Kettenbach  and  there  he  changed  the 
date  of  the  deed  (p.  2823).  Kettenbach  stated  that  he 
didn't  intend  to  have  the  deed  reoorded  for  six  months 
and  that  he  would  want  another  one  later  on  and  stated 
that  he  had  alreadj^  made  arrangements  to  transfer  the 
title  (p.  2824).  Kester  also  said  that  when  that  time 
came  he  would  ask  him  to  make  another  deed,  which  he 
did  later  and  returned  it  to  him.  Acknowledged  the 
deed  before  Otto  Kettenbach.  The  second  deed  was 
made  to  Wm.  F.  Kettenbach  and  Geo.  H.  Kester.  A 
day  or  two  later  Kester  told  him  to  come  into  the  bank 
and  he  would  pay  him  the  money  (pp.  2825-2826) .     The 
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next  da>'  he  went  to  the  bank  and  Kester  paid  him  t  he 
money.  The  money  was  paid  six  or  seven  days  after 
proof.  Kester  having  loaned  Cornell  small  sums  of 
money,  when  the  settlement  was  made,  gave  him  $85 
or  $86.  Part  of  it  was  paid  in  cash  and  for  the  l^alance 
he  gave  Cornell  a  certificate  of  deposit.  The  certificate 
was  for  $55.  Kester  told  the  teller  to  give  him  the 
certificate  of  deposit  (pp.  2826-2827).  Thinks  he  made 
a  second  deed  to  Kester  and  Kettenbach  September  29. 
When  the  second  deed  was  made  Kester  returned  the 
original  deed  to  Cornell  which  he  burned.  In  the 
summer  of  1905  Cornell  met  Kester  in  the  Imperial 
Hotel,  Portland,  Oreg.  While  in  the  hotel  Kester 
came  in  and  began  talking  to  him  about  grand  jury  pro- 
ceedings at  Boise  at  which  Cornell  had  testified  in  the 
previous  Juty.  Kester  told  him  that  he,  Cornell,  would 
have  nothing  to  fear  and  that  he  would  see  him  again. 
When  Kester  first  talked  with  him  about  taking  up  a 
claim  it  was  Cornell's  understanding  that  he  was  to  look 
at  a  claim  with  Dwyer,  make  application  and  after  get- 
ting title  from  the  Government  to  deed  it  to  Kester  and 
get  $100  (pp.  2827  to  2830).  Exhibits  offered  on  page 
2831.  Ptobnett  testified  that  in  the  spring  of  1903 
Kester  came  into  Kettenbach's  office  and  stated  that 
he  had  met  an  old  schoolmate  of  his  from  Portland,  that 
he  had  gone  to  school  with  him  at  Bishop  vScott's  Acad- 
emy, that  he  seemed  to  be  in  hard  straits  and  that  he 
had  spoken  to  him  about  taking  up  a  timber  claim  and 
said  ''  I  spoke  to  him  about  taking  up  a  timber  claim 
and  that  we  would  give  him  $100.  He  needs  the 
money  bad  and  think  he  is  going  to  take  the  offer,  and 
I  think  we  can  put  him  on  the  claim  that  Bill  Dwyer  is 
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holding  as  a  homestead."  Kettenbach  asked  Kester 
if  he  could  depend  upon  Cornell  (p.  2229).  Kester 
replied—''  Yes,  I  believe  he  will  come  through  and  sell 
his  right  for  $100."  Kettenbach  told  Kester  to  see 
Dwyer  about  taking  him  to  the  land  and  that  if  every- 
thing was  all  right  for  him  to  go  ahead.  Robnett  tells 
of  a  number  of  conversations  had  between  Kester  and 
Cornell  at  the  bank  (p.  2230).  Cornell  made  proof 
September  10,  1903,  and  the  deed  conveying  the  claim 
to  Kester  and  Kettenbach  is  dated  September  29, 
1903  (p.  2831). 

THE  HAEVERNICK  ENTRIES. 

The  next  two  claims  are  those  of  Wm.  Haevernick 
and  wife,  entered  in  October,  1903,  both  of  whom  were 
in  a  company,  together  with  Frank  Kettenbach  and 
two  others,  of  which  Frank  Kettenbach  was  president, 
and  whose  claims  were  conveyed  to  Frank  Kettenbach 
in  some  sort  of  a  settlement  that  they  had  with  him 
in  the  company.  The  testimony  relative  to  them  is 
reported  on  pp.  470  to  490  of  the  record. 

The  next  entries  in  the  suits  were  made  April  25, 
1904,  when  several  additional  townships  w^ere  thrown 
open  to  entry  to  the  public.  It  is  in  these  townships 
that  Kester,  Kettenbach,  and  Dwyer  gave  full  rein  to 
their  rapacious  greed  in  the  acquisition  of  Government 
timber  lands.  From  the  dates  of  the  entries  it  would 
appear  that  for  the  period  of  ten  months  between  the 
entry  of  the  Cornell  claim  and  those  initiated  April  25^ 
1904,  the  combination  had  remained  inactive,  while, 
in  fact,  their  operations  were  more  continuous,  bold, 
and  fruitful  than  any  during  their  concert  of  action. 
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There  was  to  be  an  opening  of  several  new  town- 
ships, well  timbered,  in  the  near  future,  no  definite 
date  for  the  opening  being  fixed,  that  time  depending 
upon  the  date  of  the  filing  of  the  surveys  by  the  Gov- 
ernment, and,  as  provided  by  statute,  the  land  to 
be  opened  to  the  public  for  entry  sixty  days  after  the 
filing  of  the  plats  of  survey.  Under  such  circum- 
stances it  was  the  habit  of  persons  to  squat  upon 
quarter  sections,  pretending  to  select  the  same  for  a 
homestead,  and  in  the  event  the  State  did  not,  in  the 
exercise  of  its  preference  right  of  selection  (which  was 
sixty  days  after  the  plats  of  survey  were  filed),  select 
these  homesteads  the  persons  who  had  located  upon 
the  unsurveyed  land  within  said  townships  would  be 
entitled  to  make  a  homestead  filing  upon  the  same,  or, 
after  having  made  such  filing,  change  the  same  to  a 
timber  and  stone  filing,  thus  giving  said  squatter  the 
advantage  to  make  a  timber  and  stone  filing  over  all 
others. 

On  February  24,  1904,  the  plats  of  survey  of  twps. 
39  N.,  Rs.  5  E.  and  6  E.,  and  38  N.,  Rs.  5  E.  and  6 
E.,  and  40  N.,  R.  5  E.,  B.  M.,  were  filed  in  the  land 
office  at  Lewiston,  and  these  lands  became  subject  to 
entry,  according  to  law,  April  24,  1904  (pp.  1551,  1552, 
1553,  1556).  These  are  the  lands  that  were  the  object 
of  the  combination's  special  design. 

Robnett  testified  that  in  May,  1902  (should  be  1903), 
Kester  told  him  that  Dominick  Cameron,  a  timber 
cruiser,  had  cruised  out  and  surveyed  about  eighteen 
claims  in  one  of  said  townships  and  that  Kettenbach 
was  going  to  take  a  couple  of  said  claims  and  had  his 
cousin    Solomon    Caldwell    and    one    Low    squatting 
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thereon,  and  suggested  that  he  and  Robnett  also  locate 
several  of  said  claims  and  file  on  them  when  the  same 
became  open   to   entry;   later   the  matter  was   thor- 
oughly  discussed   between   Kester,   Kettenbach,   and 
Robnett  in  the  directors'  room  of  the  bank  and  it 
was  arranged  that  Kester  and  Robnett  should  have 
cabins  built  on   several  of   the   claims  and   put   one 
McGee  upon  the  claims  to  hold  them  for  them.     Kester 
stated  that  they  should  build  cabins  before  the  sur- 
veyors came  along  and  that  he  had  it  arranged  with 
the  man  in  charge  that  he  would  make  a  notation  on 
the  maps  which  would  indicate  their  claims  at  the 
land  office.     If  the  State  did  not  select  the  claims 
upon  which   they  were   to   put   squatters,    they   pro- 
posed to  get  some  one  to  file  homesteads  upon  them 
after  the  land  became  open  to  entry  and  later  ta  re- 
linquish said  homesteads  and  file  on  the  claims  under 
the    timber-land    act.     Later    Kester,    Robnett,  .  and 
McGee  went  into  the  Pierce  City  country,  each  se- 
lected a  claim  and  McGee  was  to  build  a  cabin  and  hold 
the  claims  for  them.     For  holding  the  land  until  the 
plats  were  filed  McGee  was  to  be  paid  $100  and  all 
his  expenses  (pp.  2211  to  2216). 

At  pages  3180  to  3186  portions  of  Robnett's  testi- 
mony were  read  to  Kester  and  he  was  asked  whether 
or  not  such  conversation  was  had,  to  which  he 
answered  no.  He  does  not,  however,  deny  that  he, 
Robnett,  and  McGee  went  into  the  timber  beyond 
Pierce  City,  or  the  arrangements  which  Robnett 
states  was  made  with  McGee;  that  the  persons  whom 
Robnett  says  were  there  were  in  fact  there  and  cor- 
roberates  Robnett's  testimony  in  part  as  follows: 
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Answer  by  Kester : 

Well,  I  think  there  was  somethmg  about  the 
McGee  proposition;  that  is,  I  wanted  to  get  one 
claim  up  there,  and  as  I  remember  it  the  claim 
that  Clarence  wanted  was  near  that  one,  and 
that  McGee  was  to  build  a  cabin,  and  do  some 
improvements  there,  in  the  meantime—to  make 
the  required  improvements  for  a  squatter's 
claim;  and  that  is  all  I  remember  about  it 
(p.  3182). 

Kettenbach  does  not  deny  the  part  of  Robnett's 
statement  to  the  effect,  that  he,  Kettenbach,  had  a 
couple  of  persons  holding  claims  for  him  in  the  Pierce 
country  (p.  3455). 

So  in  the  spring  of  1903,  Kester  and  Kettenbach  were 
makmg  ready  for  the  opening  of  the  townships  above 
mentioned,  and  in  the  fall,  in  October  of  that  year, 
they  made  further  preparation  by  having  Dwy-er  take 
into  those  townships  nineteen  entrymen  who  later  form 
the  line  up  at  the  land  office  the  day  of  the  opening 
(April  25,  1904),  composed  of  George  H.  Kester  and  his 
relatives;  the  kinsfolk  of  Wm.  F.  Kettenbach,  the  entrj^- 
men  who  were  procured  to  make  entries  by  Kester  and 
Kettenbach  and  also  the  entrymen  procured  by  O'Keefe, 
Kester's  partner,  and  Dwyer.  Also  in  said  township 
are  about  sixteen  entries  that  Dwj-^er  contested,  and 
these  claims  were  acquired  by  Kester  and  Kettenbach 
through  relatives  of  Kester,  and  entrymen  procured 
by  Dwyer  to  file  upon  them. 

THE  "LINE  UP  "  AT  THE  LAND  OFFICE. 

As  heretofore  stated,  said  townships  were  not  open 
to  entry^  by  the  pubHc  until  April  25,  1904  (pp.  1522, 
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1553-1556,  1551)  and  a  week  or  ten  days  prior  to  that 
day  persons'began  to  form  in  line  at  the  door  of  the 
land  office  at  Lewiston  to  await  the  day  on  which  they 
could  file  on  said  claims,  and  on  the  morning  of  April 
25  1904,  there  were  in  line  at  the  land  office  the  follow- 
ing-named persons  in  the  order  in  which  they  appear 

below : 

1.  Jackson O'Keefe  (partner  of  Kester). 

2.  Charles  W.  Taylor  (nephew  of  O'Keefe). 

3.  Joseph  H.  Prentice   (employed  by  Kester  and 

O'Keefe). 

4.  Edgar  J.  Taylor  (nephew  of  O'Keefe). 

5.  Edgar  H.  Dammarell  (brother-in-law  of  Prentice). 

6.  George  H.  Kester  (defendant). 

9.  Guy  L.  Wilson  (son-in-law  of  Mrs.  Justice). 

10.  Edna  P.  Kester  (wife  of  Kester). 

11.  Frances  A.  Justice  (mother-in-law  of  Wilson). 

12.  Fred  E.  Justice  (son  of  Mrs.  Justice). 

13.  Ehzabeth  Kettenbach  (aunt  of  Kettenbach). 

14.  Ehzabeth  White  (mo ther-m-law  t)f  Kettenbach). 

15.  Wm.  J.  White  (brother-in-law  of  Kettenbach). 

16.  Mamie  P.  White  (sister-in-law^  of  Kettenbach). 

17.  Martha  E.  Hallett  (housekeeper  for  Kester). 

18.  Daniel  W.  Greenberg. 

19.  David  S.   Bingham   (employed  by  Kester  and 

O'Keefe). 

24.  Hat  tie  Rowlan. 

25.  Wm.  McMillan. 

Each  of  the  above-named  persons  were  induced  to 
make  an  entry  either  by  the  defendants  Kester,  Ketten- 
bach, and  Dw}^er  personally,  or  by  one  of  their  agents; 
and  said  entrymen  made  then-  entries  in  accordance 
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with  a  prior  agreement  or  understanding  that  they 
would  convey  the  title  acquired  to  the  defendants  or  as 
they  should  du-ect;  and  the  entrymen  did  convey  the 
claims  so  entered  to  Kester  and  Kettenbach  or  to 
Kittie  E.  Dwyer,  except  Martha  E.  Hallett  and  the 
kinsfolk  of  Kester  and  Kettenbach  who  still  hold  the 
titles  to  the  entries  made  by  them  for  the  benefit  of 
said  defendants. 

We  will  refer  to  the  evidence  concerning  the  nineteen 
entries  forming  the  line-up;  and  the  contests,  seriatim 
and  in  sequence. 

THE  O'KEEFE  GROTJP. 

The  entrymen  forming  the  O'Keefe  group  are  Jackson 
O'Keefe,  Charles  W.  Taylor,  Joseph  H.  Prentice,  Edgar 
J.  Taylor,  Edgar  H.  Dammarell  and  David  S.  Bingham. 
They  each  made  an  entry  April  25,  1904,  and  held 
places  in  the  line  Xos.  1,  2,  3,  4,  5,  and  19,  respectively. 

Robnett  testified  in  regard  to  the  entries  of  J.  O'Keefe, 
David  S.  Bingham,  Charles  W.  Taylor,  Edgar  .1.  Tay- 
lor, Joseph  H.  Prentice  and  Edgar  H.  Dammarell, 
which  were  spoken  of  as  the  "O'Keefe  entries"  that  he 
knew  Jackson  O'Keefe  in  his  lifetime  and  was  present 
at  a  number  of  conversations  that  took  place  at  the 
Eewiston  National  Bank  between  Kester  and  O'Keefe, 
and  Kester,  Kettenbach,  and  O'Keefe  (pp.  2235-2236); 
that  in  the  fall  of  1903  or  the  spring  of  1904  he  heard  a 
conversation  between  Kester,  Kettenbach,  and  O'Keefe 
in  the  bank  in  which  these  entrymen  were  named  as 
being  some  that  O'Keefe  could  secure  to  file  on  timber 
claims  at  from  $150.00  to  $200.00  each;  that  O'Keefe 
was  then  authorized  by  Kester  and  Kettenbach  to  pay 


134 

all  the  expenses  of  said  persons  in  connection  with  the 
claims  by  drawing  checks  on  the  bank  and  keeping  a 
memorandum  of  it  (pp.  2239-2240);  that  there  were 
several  different  conversations  between  said  parties  in 
regard  to  these  claims  which  were  always  mentioned  as 
the  "O'Keefe  claims"  (p.  2241);  that  prior  to  the  time 
final  proof  was  made  on  said  claims  O'Keefe  was  in  the 
Lewiston  National  Bank  and  was  told  by  Kester  that 
when  the  claims  were  ready  for  proof  that  O'Keefe 
should  come  over  to  the  bank  and  get  the  money  and 
give  it  to  the  entrymen,  then  take  them  up  to  the  land 
office   and    afterwards  look  after  the  transfer  of  the 
titles;  that  O'Keefe  did  get  the  money  at  the  bank  for 
the  entrymen  to  make  proof  and  gave  checks  for  the 
amount,  which  were  held  in  the  bank  as  cash  items  and 
then  taken  up  by  Kester  and  Kettenbach;  that  Kester 
and  O'Keefe  were  interested  in  an  irrigation  project  at 
Cloverland,   Wash.,   being  joint  owners  of   the  same 
(p.  2242) ;  that  at  different  times  the  six  claims  were 
deeded  to  Kester  and  Kettenbach  and  were  paid  for  by 
them  (p.  2243),  that  Robnett  was  a  bookkeeper  in  the 
Lewiston  National  Bank  at  that  time  and  he  worked 
on  the  depositors'  ledger;  he  also  worked  at  the  window 
adding  up  the  cash  items,  etc.,  and  had  charge  of  the 
different  books  in  which  these  different  accounts  were 
run    ''So  I  knew  how  the  transactions  was  entered 
there  and  also  the  Asotin  Land  &  Irrigation  Company, 
there  was  some  of  these  items  went  there,  and  after- 
wards they  were  taken  up  and  settled  by  credits  in 
disposing  of  it"  (p.  2244)  and  finally  all  cash  items  of 
O'Keefe  were   taken  up  by   Kester  and  Kettenbach 
(p.  2244) ;  that  at  the  time  of  the  line  up  at  the  land 
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office  April  25,  1904,  the  defendants  had  about  18 
entrymen  in  Hne  in  which  the  O'Keefe  claims  were 
included  (p.  2253) ;  that  the  location  fees  of  the  O'Keefe 
entrymen  were  paid  with  a  new  $100  bill  which  was  the 
property  of  the  Lewiston  National  Bank,  being  handed 
about  from  one  entryman  to  the  other  and  returned  to 
the  bank  in  the  evening  (p.  2280). 

THE  CHARLES  W.  TAYLOR  ENTRY. 

Charles  W.  Taylor,  who  was  in  the  line-up  and  made 
an  entry  April  25,  1904,  testified  that  he  has  resided  at 
Asotin,  Washington,  for  fifteen  years.  He  is  a  nephew 
of  Jackson  O'Keefe  and  brother  of  Edgar  J.  Taylor. 
O'Keefe  and  Kester  were  in  partnership  in  the  irriga- 
tion business  in  the  fall  of  1903  and  the  spring  of  1904 
(pp.  1058-1059).  Jackson  O'Keefe  spoke  to  Taylor 
about  taking  up  this  claim  in  the  fall  before  he  filed. 
He,  O'Keefe,  said  he  was  going  to  take  one  and  wanted 
Tajdor  to  go  with  him  and  enter  one,  too  (p.  1060). 
O'Keefe  asked  him  to  talk  to  his  l)rother,  Edgar  J. 
Taylor,  and  Joseph  H.  Prentice  and  Edward  Dammarell 
mth  a  view  of  inducing  them  to  take  up  claims  also. 
The  proposition  of  O'Keefe  was  that  he  would  furnish 
the  expenses  foi-  the  entrymen  and  the  money  with 
which  to  piuThase  the  claims.  Taylor  at  that  time 
was  working  for  O'Keefe  and  Kester.  That  was  the 
first  conversation  that  Taylor  had  with  O'Keefe  about 
timber  claims.  O'Keefe  was  to  fmnish  the  money  to 
take  up  the  claim  and  then  was  to  give  Taylor  $150.00 
over  and  above  all  expenses  for  the  claim  (pp.  1061- 
1062).  O'Keefe  told  Taylor  to  tell  Prentice  and  Dam- 
marell and  his  brother  that  he  would  make  the  same 
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agi-eement  with  them.     Taylor  said  he  saw  them  and 
repeated  what  O'Keefe  had  said.     When  they  started 
for  the  timber  O'Keefe  told  Taylor  that  George  Kester 
and  some  more  of  them  were  taking  up  claims  (p.  1062) ; 
that  George  Kester  was  going  in  there  with  a  crowd  to 
take  up  claims.     Taylor  agreed  with  O'Keefe  to  take  a 
timber  claim  up  in  compliance  with  said  arrangements. 
The  agreement  was  made  two  or  three  weeks  before 
they   started   to   view   the   timber.     Those  who  went 
with  Taylor   to   the   timbei-  were  O'Keefe,   Edgar  J. 
Taylor,  Prentice,  and  Dammarell   (p.  1063).     Taylor 
went  to  Lewiston  and  met  O'Keefe  at  the  depot  and 
from  there  they  went  to  Oiofino.     O'Keefe  paid  the 
expenses  of  the  trip.     From  Orofino  two  of  the  party 
went  on  horseback  and  the  rest  in  a  hack  to  Pierce  City, 
about  30  miles,  and  then  7  or  8  miles  beyond  Pierce 
(p.   1064).     They  were  away  from  Lewiston  two  or 
three  days,  and  Taj'^lor  paid  no  expenses  whatever  on 
the  trip.     He  then  returned  to  Asotin  and  did  not  file 
for  several  months  (p.  1065).     Wm.  Dwyer  went  over 
the  claim  with  him.     He  had  no  arrangements  mth 
Dwyer  about  paying  a  location  fee.     O'Keefe  advised 
Taylor  when  to  go  to  Lewiston  and  make  his  filing. 
Taylor  stood  in  hne  at  the  land  office  for  almost  a  week 
before  he  filed  (p.  1066) .    O'Keefe  brought  him  his  sworn 
statement  and  other  papers  while  he  was  in  line  waiting 
to  get  into  the  land  office.     O'Keefe  also  gave  him  the 
money  to  pay  the  filing  fee  at  the  land  office  (p.  1067). 
When  Taylor  went  to  Lewiston  to  make  final  proof  two 
months  later  the  same  persons  came  with  him  that 
had  been  with  him  all  the  time— Prentice,  Dammarell, 
and  his  brother.     He  saw  O'Keefe  on  that  occasion 
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and  paid  $400  into  the  land  office  at  that  time,  which 
Mr.  O'Keefe  gave  him.  Taylor  had  not  asked  him  for 
the  money  (p.  1068).  ^'Q.  Now,  did  I  ask  you  what 
you  were  to  do  with  this  land,  in  your  first  conversation 
with  Mr.  O'Keefe,  what  you  were  to  do  with  this  land 
to  make  that  $150.00  ?— A.  I  was  to  sell  it  to  him."  Later 
O'Keefe  told  Taylor  he  couldn't  do  what  he  had  agreed 
to  do.  He  said  that  he  and  Mr.  Kester  were  taking 
up  this  land,  and  that  Taylor  was  to  convey  to  him  to 
get  the  $150  (p.  1069).  Taylor  was  to  sell  the  claim 
to  him  after  he  got  the  patent  for  it.  That  arrange- 
ment was  made  before  Taylor  went  to  see  the  land, 
but  O'Keefe  changed  that  and  said  he  couldn't  do  that 
(p.  1070),  and  that  said  George  Kester  had  advised  him 
that  it  couldn't  be  done  that  way,  but  he  went  right 
on  and  took  up  the  timber  and  intended  to  convey  it 
to  him  just  the  same.  "He  thinks  O'Keefe  said  that 
George  told  him  he  couldn't  make  no  agreement  of  that 
kind  or  something  to  that  effect"  (pp.  1070-1071).  At 
final  proof  Taylor  testified  that  the  money  with  which 
he  purciiased  the  land  he  had  earned  part  and  l)or- 
rowed  the  balance  and  had  had  the  same  in  his  posses- 
sion two  weeks  (p.  1072).  This  answer  was  not  true, 
and  O'Keefe  told  him  to  answer  the  question  that  way. 
He  got  a  receipt  from  the  land  office  the  day  he  proved 
up,  and  either  the  next  day  or  the  second  day  after  he 
turned  it  over  to  O'Keefe.  Afterwards,  when  In- 
spectors O'Kallon  and  Goodwin  came  around,  O'Keefe 
returned  it  to  Taylor  and  told  him  to  keep  it  until  that 
thing  was  settled.  He  said  it  would  look  as  though 
Taylor  still  owned  the  claim.  Taylor  had  already  con- 
veyed the  claim.     O'Keefe  told  him  to  tell  the  inspec- 
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tors  that  he  had  his  receipt,  and  the  claim  was  his  (pp. 
1072-1073).     At    the    time    Taylor    made    the    deed 
O'Keefe  said  lie  wouldn't  record  it  until  the  patent  was 
issued.     Taylor  made  the  deed  two  days  after  he  made 
proof  and  got  the  $150  at  that  time  (p.  1074).     The 
deed  was  drawn  and  signed  at   Asotin.     Taylor  said 
he   just    went    down   there   and   made   the   deed   and 
O'Keefe  gave  him  $150.00.     There  wasn't  any  dickering 
about   the  price  or  anything  of  that  kind.     O'Keefe 
told  them  either  on  the  road  to  the  timber  or  when  they 
retm-ned  from   the  timber  that    they   would   have  to 
pay  $100  location  fee.     Taylor  paid  the  location  fee  to 
^^'m.  Dwyer  the  day  he  made  proof.     He  got  the  mon(n- 
from  O'Keefe   for   that   purpose   (p.    1075).     O'Keefe 
handed  him  $100  and   told  him  to  pay  that   to  the 
locator.     It  was  a  new  $100  bill,  and  he  gave  that  to 
D^^yer  (p.  1076) .     He  proceeded  in  the  matter  of  taking 
up  this  claim  and  disposing  of  it  according  to  the  under- 
standing and  agreement  he  had  with  O'Keefe  the  fii'st 
time  he  talked  with  him  al^out  the  claim  and  after  the 
second  statement  made  Iw  O'Keefe  that  he  couldn't 
make  an  agreement  there  was  nothing  more  said  about 
it  (p.  1078).     The  first  conversation  Taylor  had  with 
O'Keefe.  he  said  that  he  and  Kester  were  going  into  the 
timl^er  and  take  timber  (p.  1081).     O'Keefe  said  that 
he  and  Kester  were  in  together;  that  they  were  going 
into  the  timber  and  take  up  claims  (pp.  1084-1085); 
and  that  he  and  the  party  were  going  in  to  take  up 
claims  for  him  (O'Keefe)  and  Kester.     He  understood 
O'Keefe  was  to  get  his  claim  and  was  to  tm'n  them  all 
over  to  Kester  himself.     Taylor  made  the  same  propo- 
sition to  his  brother,  to  Dammarell,  and  to  Prentice, 
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and  they  agreed  to  take  up  a  claim  under  this  same 
condition  as  he  did  (p.  1085).  Taylor  made  proof  on 
said  claim  July  11,  1904  (p.  1059),  and  conveyed  the 
title  to  same  to  Kester  and  Kettenbach  by  deed  dated 
July  12,  1904.  Said  deed  was  recorded  at  the  request 
of  the  Lewiston  National  Bank  January  20,  1900 
(p.  1087). 

THE    PRENTICE    ENTRY. 

Joseph  H.  Prentice,  who  resided  at  Cloverland, 
Wash.,  took  up  a  timber  claim  April  25,  1904.  He 
testified  that  he  was  acciuainted  with  Charles  W. 
Taylor,  Jackson  O'Keefe,  Kester,  and  Dwyer;  that  he 
was  solicited  to  take  up  a  timloer  claim  by  Charles  W. 
Taylor,  who  was  living  in  Asotin,  fifteen  miles  from 
where  Prentice  lived;  that  Taylor  went  to  Prentice's 
home  and  asked  him  if  he  wanted  to  make  some 
money.  Prentice  told  him  he  did  if  he  could  do  it 
honestly.  Taylor  then  spoke  about  taking  up  a  tim- 
ber claim.  Prentice  said  he  had  no  money  to  make 
the  entry  or  make  proof,  and  Ta3dor  said,  "  Uncle  Jack 
will  loan  you  the  money,"  speaking  of  O'Keefe.  Pren- 
tice asked  him  if  he  was  sure  and  he  said,  "  Yes,  that  he 
was  getting  money  from  him  and  Ed  was  getting 
mone}^  from  him  and  that  O'Keefe  told  him  he  w^ould 
loan  it  to  you."  By  Ed  he  meant  p]dgar  J.  Taylor 
(pp.  1225-1226).  He  told  Prentice  at  that  time  that 
it  would  take  about  $550  to  perfect  the  entry.  He 
didn't  say  what  Prentice  was  to  get  out  of  it,  but 
O'Keefe  did.  Some  days  later  he  called  upon  O'Keefe 
at  Cloverland  and  told  him  of  the  conversation  with 
Taylor.  O'Keefe  said,  "Yes,  that  is  right.  I  will 
loan  you  the  money  and   take  your  note  for  every- 
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thing"   (p. 1227),  "your  straight  note  for    a    year  for 
the  filing  money  and   the  proving-up  money  and  the 
current  expenses  going  up  to  see  the  timber  and  also 
to  pay  the  locator."     Prentice  asked  if  he  thought  he 
could  ever  sell  it,  and  O'Keefe  said,  "  Yes,  you  can  sell 
it.     In  case  you  get  tired  of  the  deal,  I  will  give  you 
$150  over  and  above  all  expenses."     That  was  before 
he  went  to  see  the  land  or  filed  application  to  enter. 
He  went  to  view  the  land  the  following  October  with 
O'Keefe,  ('harley  Taylor,  Ed   Taylor,  and    Ed   Dam- 
marell.     Dammarell   is  a   brother-in-law  of   Prentice. 
In  the  first  conversation  Prentice  had  with  O'Keefe 
he  asked  what  would  happen  if  he  couldn't  pay  the 
note  when  it  was  due.     O'Keefe  said  he  would  take  up 
the  note  and  that  Prentice  was  sure  of  $150  at  any 
rate.     O'Keefe  notified  him  when  to  go  to  view  the 
timber  (p.  1228).     He  gave  Prentice  a  railroad  ticket 
at  Lewiston  and  furnished  horses  and  paid  for  some 
meals  on  the  way  to  the  timber.     Mr.  Dwyer  located 
him  on  the  claim   (p.   1228).     After  viewing  the  land 
with   this  party  he  retm-ned   to  Cloverland.     Either 
O'Keefe  or  Oharley  Taylor  notified  him  when  he  was 
to  file  and  O'Keefe  paid  his  expenses.     He  gave  him 
about   $20  either  at  Asotin  or  Lewiston  for  that  pur- 
pose (p.   1230).     He  was  at  Lewiston  nearly  a  week 
before  he  filed  (p.  1231).     He  knew  he  could  get  $150, 
but  he  said  he  never  promised  that  he  would  sell  it  for 
that  (p.  1233).     Prentice  was  not  regularly  employed 
and  did  not  have  the  money  with  which  to  take  up  a 
timber  claim.     He  was  married  at  the  time  and  his 
family    consisted    of   wife    and    two    children.     I.    N. 
Smith  prepared  the  sworn  statement  for  him.     O'Keefe 
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told  him  to  go  there  and  his  papers  would  be  prepared. 
He  didn't  pay  anything  for  making  out  sworn  state- 
ment. O'Keefe  gave  him  the  money  to  pay  the  filing 
fee  in  addition  fo  the  $20  before  mentioned  (pp.  1233- 
1234).  It  was  at  Lewiston  he  got  the  money.  The 
whole  thing,  you  see,  went  in,  it  was  counted  $50.00 
for  expenses  for  the  whole  transaction  (p.  1236).  He 
paid  about  $400  at  the  land  office  when  he  made  final 
proof  with  money  he  had  gotten  from  O'Keefe  at 
Lewiston  the  same  day  that  he  made  proof;  O'Keefe 
gave  him  the  money  in  the  corridor  of  the  land  office 
and  he  used  that  money  to  purchase  the  land  (p.  1237). 
O'Keefe  took  the  receiver's  receipt.  On  the  same  day 
O'Keefe  also  gave  him  money  for  his  location  fee  and 
told  him  to  give  it  to  Dwyer.  It  was  a  new  $100  bill 
and  he  gave  it  to  Dwyer.  He  got  $150.00  out  of  the 
claim  from  O'Keefe  shortly  after  he  had  pro\'ed  up 
(pp.  1238-1239).  O'Keefe  said  no  contract  or  agree- 
ment could  be  made  to  sell  it.  Before  making  final 
roopj  at  the  land  office  O'Keefe  told  him  he  was  to  say 
that  he  had  borrowed  the  money  from  a  friend  (p.  1244) . 
Prentice  made  proof  July  11,  1904,  and  executed  a  deed 
dated  July  25,  1904,  conveying  the  claim  to  O'Keefe 
(pp.  1245-1246).  O'Keefe  conveyed  the  claim  by 
quit-claim  deed  to  Kester  and  Kettenbach  July  30, 
1904.  Neither  deed  was  recorded,  however,  until 
January,  1906  (p.  1715). 

THE  EDGAR  J.  TAYLOR  ENTRY. 

Edgar  J.  Taylor,  a  brother  of  Charles  W.  Taylor, 
entered  a  timber  claim  April  25,  1904.  His  brother, 
Charles  W.  Taylor,  spoke  to  him  about  taking  up  a  tim- 
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ber  claim  ( pp.  1 1 10-1  111).     He  said  if  the^^  would  take 
a  timber  claim  they  could  get  the  money  with  which  to 
enter  it  and  get  the  money  to  pay  for  the  claim  and 
sell  it  for  $150  above  cost  as  soon  as  they  got  title. 
They  were  to  get  the  money  for  all  expenses  and  the 
$150  from  O'Keefe,  the  $150  to  be  paid  them  after  they 
had  made  final  proof;  that  is,  they  could  sell  it  to  him 
at  that  price  if  they  wanted  to  (pp.  1111-1112).     On 
the  trip  to  the  timber,  O'Keefe  said  to  Taylor  that  he 
would  furnish  them  the  money  to  take  the  claims  and 
if  they  wanted  to  sell  after  they  got  title  he  would  give 
them  $150  over  and  above  all  expenses.     It  was  with 
that  understanding  that  he  took  up  the  claim — that 
he  was  to  sell  the  claim.     O'Keefe  furnished  the  money 
for  the  expenses  from  Lewiston  to  Pierce  City  and  paid 
for  the  horses  and  other  expenses  from  there  on  to  the 
timber.     They  were  five  days  going  to  and  returning 
from  the  timber,  and  Taylor  did  not  pay  any  of  this 
expense;  O'Keefe  paid  it  all  (pp.  1112  to  1114).     He 
went  to  view  the  claim  in  October  before  filing  in  the 
following  April  ( p .  1 1 1 3) .     The  party  that  accompanied 
Taylor  consisted  of  Prentice,  Dammarell,  O'Keefe,  and 
his  brother.     He  knew  that  Kester  and  O'Keefe  were 
in  partnership  at   that  time  in  connection  with  the 
Cloverland  Irrigation  Companj^;  Kester  was  the  presi- 
dent of   the  company  (pp.  1114-1115).     Taylor  went 
to  Lewiston  a  week  before  filing  and  joined  the  line  of 
people    at    the    land    office.     His     brother,    O'Keefe, 
Prentice,  and  Dammarell  were  also  in  the  line.     O'Keefe 
gave  them  the  money  to  pay  their  filing  fees  at  the  land 
office  (pp.  1115-1116).     Later  he  made  proof  with  the 
money  O'Keefe  had  given  him  for  that  purpose  in  the 
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land  office  building.  He  paid  $400  at  the  lana  office, 
all  of  which  he  had  received  from  O'Keefe  in  cash. 
O'Keefe  also  gave  him  $100  at  that  time  with  which  to 
pay  location  fee.  Dwyer  located  him,  and  though  there 
had  been  no  agreement  with  him  to  pay  a  location  fee, 
O'Keefe  gave  him  $100  and  told  him  to  pay  it  to  Dwyer. 
He  paid  it  to  him  about  the  land  office;  it  was  a  new 
$100  bill  which  he  gave  to  Dwj^er  (pp.  1117-1118- 
1119) .  All  the  money  that  he  paid  into  the  land  office 
at  final  proof  he  received  from  O'Keefe  and  the  state- 
ment that  he  made  in  the  land  office,  that  part  of  it 
he  had  laid  away  and  part  of  it  he  had  borrowed, 
wasn't  exactly  tfue  (p.  1119).  He  signed  the  deed 
either  the  day  or  the  day  after  he  made  proof  and  was 
given  the  $150  by  O'Keefe  (p.  1125).  Taylor  made 
proof  Jul}'  11,  1904,  and  on  the  following  day  executed 
a  deed  to  Kester  and  Kettenbach,  conveying  title  to 
his  land,  and  received  $150.  The  deed  was  recorded  at 
the  request  of  Lewiston  National  Bank,  January  20, 
1906  (pp.  1132,  1134). 

THE  DAMMARELL  ENTRY. 

Edgar  H ,  Dammarell,  a  brother-in-law  of  Joseph  H . 
Prentice,  who  resided  at  Cloverland,  Wash.,  in  1904. 
made  a  Timber  and  Stone  entry  April  25,  1904.  He  was 
acquainted  with  Charles  and  Edgar  J.  Taylor  and 
Jackson  O'Keefe  (pp.  1171  to  1173).  Dammarell  said 
Charles  Taylor  solicited  him  and  Prentice  at  Clover- 
land  to  make  a  timber  land  entry,  saying  that  he  was 
going  to  take  up  a  timber  claim,  and  requested  Dam- 
marell and  Prentice  to  do  the  same.  Dammarell  told 
him  that  he  did  not  have  the  money.     Dammarell 
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thinks  that  in  the  conversation  with  Taylor  something 
was  said  as  to  the  value  of  the  claims  and  what  they 
would  net  them  (p.  1174).  O'Keefe  furnished  Dam- 
marell  all  incidental  expenses  of  going  to  and  from 
viewing  the  timber  claim;  the  fee  for  preparing  entry 
papers  and  for  filing  the  same  at  the  land  office;  the 
expenses  of  Dammarell  of  going  to  the  land  office  from 
his  home  and  return  at  the  time  he  filed  and  also  at  the 
time  he  made  his  proof,  and  even  paid  the  hotel  bills, 
and  gave  him  the  $400  with  which  he  made  proof. 
O'Keefe  gave  him  this  money  at  the  Lewiston  National 
Bank  Building  on  the  date  that  he  made  proof.  On 
the  same  day  O'Keefe  also  gave  him  a  $100  bill  to  pay 
Dwyer  as  a  location  fee.  This  he  paid  Dwyer  in  the 
hall  outside  the  land  office  immediately  after  receiving 
it.  He  made  the  deed  to  O'Keefe  of  his  claim  the  next 
day  and  O'Keefe  gave  him  $150  (pp.  1174  to  1190). 

"  Q.  And  you  got  just  exactly  what  Mr.  Taylor  told 
you  you  could  get  for  it  when  he  first  talked  with  you? 
(p.  1189).— A.  That  is  the  point  that  I  don't  posi- 
tively remember— what  Mr.  Taylor  said.  Mr.  Prentice 
and  I  disagree  as  to  what  Mr.  Taylor  said  at  that  time. 
We  have  talked  it  over  several  times,  and  I  don't  re- 
member it  as  he  does;  possibly  his  memory  is  better 
than  mine"  (p.  1190).  Dammarell  made  proof  July 
25,  1904  (p.  1195).  The  deed  of  Dammarell  conveying 
the  claim  to  O'Keefe  is  dated  July  26,  1904,  and  O'Keefe 
in  turn  quit-claimed  the  title  to  the  claim  to  Kester  and 
Kettenbach,  July  30,  1904,  both  of  said  deeds  being 
recorded,  at  the  request  of  the  Lewiston  National  Bank, 
in  January,  1906  (p.  1700). 
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THE   BINGHAM  ENTRY. 

David  S.  Bingham  resides  at  Asotin,  Wash.  He 
testified  that  at  the  time  he  made  his  entry,  April  25, 
1904,  he  was  working  for  O'Keefe  and  Kester,  being 
Jackson  O'Keefe  and  George  H.  Kester,  as  foreman, 
at  a  salary  of  $75  a  month  (pp.  1139-1140).  Jack- 
son O'Keefe  induced  him  to  take  up  a  timber  claim. 
O'Keefe  had  been  connected  with  Kester  and  Ketten- 
bach  in  regard  to  the  timber  proposition  and  he  asked 
why  Bingham  didn't  take  up  a  timber  claim  himself. 
He  said  "  You  have  used  your  money  up  there ; 
I  don't  see  why  you  don't  get  some  of  it  back." 
O'Keefe  said  he  had  better  go  down  and  file,  which  he 
did.  He  had  been  over  the  land  prior  to  that  (pp.  1 141- 
1142).  No  one  went  over  it  with  him  to  point  the 
land  out.  He  never  talked  to  Kester,  Kettenbach,  or 
Dwyer.  Did  all  business  with  O'Keefe.  Bingham's 
understanding  was  that  he  had  to  take  this  claim  and 
O'Keefe  was  to  have  the  prior  right  of  buying  it  after 
Bingham  proved  up.  Nothing  was  said  about  the 
price  at  that  time.  Bingham  knew  that  O'Keefe  was 
in  the  business  of  assembling  a  great  many  timber 
claims  with  Kester  and  Kettenbach.  It  was  his  un- 
derstanding that  O'Keefe  was  a  middleman  working 
for  Kester  and  Kettenbach  (p.  1142).  He  was  led  to 
believe  this  by  his  conversation  with  O'Keefe  (p.  1143). 
O'Keefe  said  he  was  connected  with  Kester  and  Ket- 
tenbach and  would  like  to  have  a  prior  right  to  buy 
his  claim  if  he  felt  disposed  to  dispose  of  it  and  that 
he  mentioned  others  that  he  had  bargained  for.  This 
conversation  was  before  Bingham  filed .  When  Bingham 
filed  he  was  away  from  business  probably  three  or  four 
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days.     This  was  not  taken  out  of  his  salary.     He  was 
also  absent  from  two  to  four  days  at  the  time  he  proved 
up.     O'Keefe  directed  him  to  Lawyer  Smith's  office  to 
get  his  filing  papers.     He  did  not  give  Smith  any  in- 
formation  concerning  the  claim  and  did  not  pay  any 
fee  for  making  out   the  papers   (pp.   1144  to   1146). 
Bingham  paid  his  filing  fee  and  expenses  of  both  trips 
to  Lewiston  but  was  reimbursed  when  he  had  a  settle- 
ment  with    O'Keefe    (p.    1146).     Dwyer   claimed    he 
located  Bingham  \mt  he  had  no  connection  with  him 
concerning  the  claim  up  to  the  time  he  made  proof. 
Bingham  ad\dsed  O'Keefe  that  the  day  to  make  proof 
had  arrived.     He  told  him  to  go  to  Lewiston  to  see 
Dwyer  and  Dwyer  would  fix  it  up  all  right  in  regard 
to  witnesses  (pp.  1149-1150).     Bingham  went  to  Lew- 
iston and  met  Dwyer  in  front  of  the  Lewiston  National 
Bank.     Dwyer   said    "You   are   proving  up   to-day.'' 
Bingham  said  "Yes;  that  is  what  I  came  down  for"; 
and  Dwyer  put  his  hand  in  his  pocket  and  pulled  out 
a  roll  of  greenbacks.     He  counted  out  $100  and  asked 
Bingham  to  hold  it.     Dwyer  then  took  the  $100  from 
him  and  put  it  in  his  pocket  and  he  said,  "  That's  mine; 
that  is  for  locating  you"   (p.   1150).     He  then  said, 
"Now,  here  is  $400— four  hundred    and   odd  dollars. 
You  go  up,  and  I  will  be  up  pretty  quick  and  w^e  will 
prove   up."     Bingham   took   the   money   and   w^alked 
around  for  a  few  minutes,  then  went  to  the  land  office 
and  met  Dwyer  in  the  receiver's  office  (p.   1151),  and 
he  then  made  proof  and  paid  for  the  land  with  the 
money  he  had  gotten  from  Dwyer  just  a  few  moments 
]]>efore.     He  did  not  give  a  note  for  the  money  he 
received  from  Dwver.     Later  he  deeded  the  land  to 
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Jackson   O'Keefe.     He   did    not    read    the   deed    (pp. 
1151-1152) .     The  day  Bingham  made  the  deed  O'Keefe 
said  ''We  might  as  well  settle  this  here  proposition  up 
in   regard    to    that   land"    (pp.    1153-1154)     *    *    * 
"  Well,  now,  the  arrangements  is  to  let  you  have  over 
and  above  all  expenses  that  you  was  to  down  there, 
$150."     He  said  he  had  made  similar  arrangements 
for  the  Taylor  boys  (p.  1154).     He  gave  Bingham  his 
personal  check  for  $150  and  Bingham  acknowledged 
the  deed   (p.   1154).     O'Keefe  told  Bingham  that  he 
had  given  Dammarell,  Prentice,  and  the  Taylor  boys 
$150  over  and  above  all  expenses  and  he  would  give 
him  the  same,  and  he  told  him  he  would  take  it  (p.  1161). 
O'Keefe  told  Bingham  that  he,  Kester,  and  Ketten- 
bach  were  in  together;  that  he  (O'Keefe)  was  working 
as  a  middleman;  and  if  these  claims  went  through  he 
would  get  a  certain  per  cent  out  of  them  (p.  1163). 
Dwyer   did    not   go   over   this   claim   with   Bingham. 
Never  had  any  transactions  with  him  relative  to  the 
claim  other   than  on   the  day  he  made  final  proof. 
Dwyer  gave  him  no  reason  why  he  should  pay  him 
the  location  fee.     He  simply  took  it  out  of  this  money 
that  he  handed  Bingham.     Bingham  said  if  that  had 
been  his  $516.00  he  wouldn't  have  given  him  that  loca- 
tion fee.     He  would  have  had  no  reason  to.     As  it  was 
"I  didn't  care  what  he  done  with  it."     The  first  talk 
he  had  with  O'Keefe  about  taking  up  this  land,  they 
talked  about  his  having  the  prior  right  or  preference 
right.     As  a  matter  of  fact  it  was  Binghams'  under- 
standing at  the  time  that  he  was  going  to  convey  the 
claim  to  O'Keefe  after  he  got  it  (pp.  1166-1167).     He 
does  not  think  he  would  have  taken  the  land  up  at 
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that  time  if  he  hadn't  had  that  understanding.  The 
matter  turned  out  just  exactly  as  he  understood  it 
would  when  he  first  talked  to  O'Keefe  about  it,  and  he 
did  just  what  he  told  him  in  the  whole  transaction 
(pp.  1167-1168).  Bingham  made  proof  July  15,  1904 
(p.  1140).  At  the  Land  Office  Bingham  testified  that 
the  money  with  which  he  purchased  the  land  he  had 
saved  from  his  earnings  and  had  had  it  in  his  actual 
possession  for  two  years  (p.  3862).  Bingham  con- 
veyed the  title  to  his  claim  to  O'Keefe  by  deed  dated 
July  26,  1904,  and  O'Keefe  executed  a  quit-claim  deed 
to  Kester  and  Kettenbach  for  said  land  July  30,  1904. 
Both  of  said  instruments  were  recorded  in  January, 
1906  (p.  1482). 

SUMMARY   OF   EVIDENCE    CONCERNING  THE    O'KEEFE 

GROUP. 

The  testimony  of  Robnett  mentioned  herein  relative 
to  the  conversation  he  heard  at  the  Lewiston  National 
Bank  in  the  fall  of  1903  or  the  spring  of  1904  between 
O'Keefe  and  Kester  and  Kettenbach,  in  which  said 
entrymen  forming  this  group  were  named  as  persons 
that  O'Keefe  could  secure  to  file  on  timber  claims, 
and  who  would  convey  title  to  the  same  as  directed, 
for  from  $150.00  to  $200.00  each,  and  that  O'Keefe  was 
then  authorized  by  Kester  and  Kettenbach  to  pay  the 
expenses    of   said   persons    in    connection   with   their 
claims  and  draw  his  check  upon  the  bank  in  the  nec- 
essary amounts,  said  checks  to  be  held  as  cash  items 
which  Kester  and  Kettenbach  would  take  care  of,  and 
on  the  day  of  proof  the  location  fee  of  each  entryman 
was  paid  by    a    one-hundred-dollar    bill,   which  was 
passed  to  first  one  entryman  and  then  another  and 
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returned  to  the  bank  in  the  evening,  is  corroborated 
by  the  testimony  of  the  entrymen,  by  Kester,  and  by 
the  attending  circumstances.  Charles  W.  Taylor  tes- 
tified that  O'Keefe  stated  such  an  agreement  to  him, 
and  suggested  that  he  make  the  same  proposition  to 
his  brother,  Prentice,  and  Dammarell,  and  this  he  did. 
Kester,  on  direct  examination,  said : 

But  I  remember  another  conversation  with 
Mr.  O'Keefe.  I  think  it  was  before  he  went  up 
into  the  timber.  And  he  said  that  he  had  been 
talking  with  his  nephews,  I  think,  about  going 
with  him  up  into  the  timber,  and  that  he  had 
told  them  that  he  would  like  to  take  them  in 
there  and  buy  their  claims.  I  told  him  that 
he  couldn't  make  any  such  agreement  with 
them;  that  that  would  be  contrary  to  the  law, 
and  that  he  couldn't  have  any  such  agreement  of 
that  kind  (p.  3157). 

And  on  •  cross-examination  of  Kester  the  following 
appears : 

Q.  And  you  let  the  O'Keefe  entrymen  have 
the  money  with  which  to  make  proof? 

A.  No,  sir. 

Q.  Did  you' let  O'Keefe  have  it? 

A.  Well,  I  loaned  Mr.  O'Keefe  some  money. 

Q.  Wasn't  it  for  these  entrymen  to  make 
their  proof? 

A.  I  presume  it  was  (pp.  3223-3224). 

Kester  did  not  testify  until  some  time  after  Robnett 
had  testified,  and. if  Robnett  had  not  actually  heard 
the  conversation  he  recited  it  would  have  been  impos- 
sible for  him  to  have  so  accurately  guessed  or  imagined 
what  really  did  take  place.     The  fact  that  after  the 
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agreements   had    been   made   with    entrymen,  Kester 
told  O'Keefe  that  it  was  unlawful  to  make  such  agree- 
ments,   and   that   O'Keefe   advised   the   entrymen   of 
what  Kester  said,  should  not  be  given  weight  in  view 
of  the  fact  that  Kester  and  O'Keefe  and  the  entry- 
men  proceeded  to  do  just  what  it  had  been  originally 
agreed  that  each  should  do.     O'Keefe  furnished  each 
entr^^man  practically  every  dollar  which  was  used  in 
the  transaction,  except  the  few  dollars  that  Bingham 
used  as  a  filing  fee.     Each  entryman,  either  the  day 
after    or    shortly    after    making    proof,    conveyed    to 
O'Keefe  or  to  Kester  and  Kettenbach  and  received 
the  $150  originally  promised.     O'Keefe  quit-claimed 
to  Kester  and   Kettenbach   the   titles  to  the   claims 
conveyed   to    him    a   day   or    two   after    said    deeds 
were  executed,  but  neither  the  deeds  from  the  entry- 
men  to  Kester  and  Kettenbach  nor  the  deeds  from 
the  entr>'men    to  O'Keefe  nor  the  quit-claims  deeds 
from  O'Keefe  to  Kester  and  Kettenbach  were  recorded 
for  18  months  after  their  date.     Robnett's  statement 
that  a  hundred  dollar  bill  was  handed  to  each  entiy- 
man  to  pay  the  location  fee  and  was  retm-ned  to  the 
bank  at  the  end  of  the  day  by  Dwyer  is  also  corrobo- 
rated,   in   effect,    by    the    testimony   of   the   O'Keefe 
entrymen. 

In  some  of  O'Keefe's  transactions  he  overdrew  his 
account  at  the  Lewiston  National  Bank  and  gave  notes 
later  for  these  overdrafts.  The  notes  were  from  time 
to  time  renewed  and  a  larger  note  given  for  the  amount 
of  the  face  of  the  note  and  interest,  and  later  these  notee 
were  paid  by  Kester.  As  will  be  further  shown  in  the 
summary  of  all  the  entries  in  the  line  up,  O'Keefs 
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received  the  money  for  the  filing  fees  from  Dwyer,  and 
Dwyer  got  said  money  by  drawing  a  check  on  the  bank, 
which  Kester  and  Kettenbach  afterwards  paid  after  the 
same  had  been  })y  mistake  charged  to  the  account  of 
Kittie  E.  Dwyer. 

Charles  W.  Taylor  testified  that  he  was  a  nephew  of 
Jackson  O'Keefe  and  that  O'Keefe  and  Kester  were 
together  in  the  irrigation  business  (pp.  1058-1059). 
AVhen  they  started  for  the  timber  O'Keefe  told  Taylor 
that  George  H.  Kester  and  some  more  of  them  were 
taking  up  claims ;  that  Kester  was  going  in  with  a  crowd 
to  take  up  claims;  ''I  don't  remember  whether  he  said 
he  was  taking  them  up  for  himself,  or  just  how  he  did 
say  it"  (pp.  1062-1063).  Taylor  at  the  time  of  enter- 
ing a  claim  was  in  the  employ  of  Kester  and  O'Keefe 
(p.  1061),  and  O'Keefe  told  him  that  he  and  Kester  were 
taking  up  this  land  and  that  Taylor  was  to  convey  the 
same  to  him  and  receive  $150.  ''  Q.  Now  did  I  ask  you 
what  you  were  to  do  with  this  land,  in  your  first  con- 
versation with  Mr.  O'Keefe,  what  you  were  to  do  with 
this  land  to  make  that  $150?  A.  What  was  I  to  do 
with  it?  Q.  Yes.  A.  I  was  to  sell  it  to  him.  Q. 
Were  you  to  sell  it  to  him  or  some  one  elsef  A.  Well, 
he  was  the  one  I  was  dealing  with;  he  never  told  me 
about  selling  it  to — never  mentioned  nobody  else's 
name  about  me  selling  it  to"  (p.  1069).  In  the  first 
conversation  Taylor  had  with  O'Keefe,  O'Keefe  said 
that  he  and  Kester  were  going  into  the  timber  and  take 
timber  (p.  1081).  O'Keefe  said  that  he  and  Kester 
were  in  together ;  that  they  were  going  into  the  timber 
and  take  up  claims  (pp.  1084-1085). 
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Q.  What  did  he  say  about  Mr.  Kester? 

A.  He  said  that  him  and  Kester  was  in  to- 
gether, just  as  that  affidavit  said  there,  that  they 
was  going  into  the  timber  to  take  up  claims 
(pp.  1084-1085). 

Q.  Wliat  about  other  people  taking  up  claims  ? 

A.  Well,  that  is  what  he  said,  that  they  was, 
him  and  the  parties  was,  going  in  to  take  up 
claims. 

Q.  For  whom? 

A.  For  him  and  Kester. 

Q.  And  who  was  it  your  understanding  was  to 
get  your  claim? 

A.  Mr.  O'Keefe  was  to  get  mine  and  he  was  to 
turn  it  all  over  to  Kester  himself  (p.  1085). 

Bingham  said  that  at  the  time  he  made  his  entry  he 
was  working  for  O'Keefe  and  Kester  as  a  foreman  at 
$75.00  per  month  (p.  1140);  that  O'Keefe  had  been 
connected  with  Kester  and  Kettenbach  in  regard  to 
the  timber  proposition  (p.  1141).  Bingham  knew  that 
O'Keefe  was  in  the  business  of  assembling  a  great  many 
timber  claims  with  Kester  and  Kettenbach.  It  was 
his  understanding  that  O'Keefe  was  a  middleman, 
working  for  Kester  and  Kettenbach,  and  he  got  this 
understanding  from  O'Keefe  (p.  1143);  that  O'Keefe 
said  he  was  connected  with  Kester  and  Kettenbach  and 
would  like  to  have  a  prior  right  to  his  (Bingham)  claim, 
and  mentioned  others  that  he  had  bargained  for  (p. 
1154). 

C.  W.  Taylor  fm'ther  testified  that  O'Keefe  told  him 
that  he  was  going  to  take  up  a  claim  and  requested  him 
(Taylor)  to  take  one  too.  O'Keefe  requested  Taylor 
to  solicit  his  brother,  Edgar  J.  Taylor,  and  Prentice  and 
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Dammarell  (Prentice  and  Dammarell  being  brothers-in- 
law)  to  enter  claims  also.  This  conversation  was  in  the 
fall  before  they  filed  April  25,  1904.  The  proposition 
that  O'Keefe  made  to  Taylor  was  that  he  would  furnish 
all  the  money  necessary  to  take  up  the  claims  and  then 
give  them  $150.00  apiece  over  and  above  the  expenses 
for  the  claims.  Taylor  made  this  proposition  to  his 
brother  and  then  went  to  the  home  of  Prentice  and  Dam- 
marell, fifteen  miles  distance  from  Taylor's  home,  and 
repeated  to  them  what  O'Keefe  had  said,  and  they  all 
agreed  to  enter  the  claims  under  those  conditions.  Later 
and  before  they  went  to  view  the  land  Prentice  and  Dam- 
marell saw  O'Keefe  personally  and  talked  with  him  about 
the  matter,  and  O'Keefe  then  agreed  with  them  to  fur- 
nish all  of  the  money  and  incidental  expenses  for  the 
taking  up  of  the  claims. 

O'Keefe,  the  two  Taylors,  Dammarell,  and  Prentice 
went  to  view  the  timber  together.  O'Keefe  paid  all  the 
expenses  of  the  two  Taylors,  Prentice,  and  Dammarell 
from  their  homes  to  the  timber  and  back  again,  the 
railroad  fare  of  Prentice  and  Dammarell,  and  all  inci- 
dental expenses  when  they  went  to  the  land  office  to 
make  their  filings,  paid  for  the  preparation  of  their  filing 
papers,  their  filing  fees,  and  for  publication  of  the 
Taylors,  Prentice,  and  Dammarell;  the  expenses  of 
Dammarell  and  Prentice  from  their  home  to  Lewiston 
and  return  at  the  time  they  made  proof,  and  gave  the 
four  of  them  $400.00  apiece  on  the  day  of  proof  with 
which  to  purchase  the  land,  and  on  the  same  day  gave 
each  of  them  a  new  one  hundred  dollar  bill  to  hand  to 
Dwyer  as  a  location  fee. 

The  Taylors  made  their  proof  July  11,  1904.  The 
next  day  each  of  them  conveyed  their  claim  to  Kester 
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and  Kettenbach  and  received  $150.00,  said  deeds 
being  recorded  a  year  and  a  half  later,  i.  e.,  January, 
1906.  Prentice  made  proof  July  11,  1904,  and  received 
$150.00,  and  the  latter  quit-claimed  the  claim  to  Kester 
and  Kettenbach  five  days  later,  the  latter  deed  being 
recorded  in  January,  1906. 

Dammarell  made  proof  July  25,  1904,  conveyed  his 
claun  to  O'Keefe  the  next  day  and  received  $150.00. 
O'Keefe  quit-claimed  the  title  he  had  thus  acquired  to 
Kester  and  Kettenbach  four  days  later,  and  said  deed 
was  recorded  a  year  and  a  half  later,  i.  e.,  January,  1906. 
The  fact  that  O'Keefe  conveyed  the  claims  to  Kester 
and  Kettenbach  by  quit-claim  deeds  indicates  that  he 
was  merely  acting  as  an  agent  for  Kester  and  Ketten- 
bach and  as  a  conduit  through  which  the  title  passed. 
Jackson  O'Keefe  made  his  entry  April  25,  1904;  made 
his  proof  and  paid  for  the  land  July  11,  1904  (p.  1424); 
and  receiver's  receipt  was  recorded  by  George  H.  Kester 
September  2,  1904.  O'Keefe  conveyed  to  Kester  and 
Kettenbach  by  deed  dated  June  16,  1906  (pp.  1712, 
1713).  O'Keefe  was  dead  at  the  time  of  taking  testi- 
mony in  these  cases,  but  enough  has  been  said  to  show 
that  he  took  up  the  claim  for  Kester  and  Kettenbach. 

Bingham  made  proof  July  15,  1905,  conveyed  his 
title  to  O'Keefe  July  26,  1904,  and  received  $150. 
O'Keefe  executed  a  quit-claim  deed  to  Kester  and 
Kettenbach  July  30,  1904,  and  that  deed  was  recorded 
in  January,  1906. 

The  circumstances  surrounding  the  Bingham  entry 
are  significant  for  a  number  of  reasons,  but  especially 
as  bearing  upon  the  bona  fides  of  the  location  fee  that 
was  handed  to  Dwyer  by  the  entrymen  forming  the 


155 

O'KQefe  group  and  others  forming  the  Une-up,  which 
are  mentioned  later,  and  leading  strongly  to  the  con- 
clusion that  the  passing  of  a  one  hundred  dollar  bill 
or  other  amounts  in  a  different  form  to  Dwyer  as  a 
pretended  fee  for  location  were  merely  to  lend  color 
and  give  the  transaction  the  appearance  of  legality 
and  to  make  evidence  to  be  used  on  some  future  oc- 
casion. 

Thus  Bingham  testified  that  O'Keefe  sought  him  and 
induced  him  to  enter  a  timber  claim,  his  understand- 
ing being  that  O'Keefe  w\as  to  have  the  prior  right  to 
buy  it  after  proof.  He  was  not  located  on  the  timber 
by  anyone,  having  been  over  the  claim  some  time  be- 
fore by  himself.  Up  to  the  day  that  Bingham  made 
proof  he  had  no  conversation  or  relations  with  Dwyer 
relative  to  the  claim.  On  that  day  Dwyer  accosted 
him  on  the  streets  of  Lewiston  and  said  "  You  are  prov- 
ing up  to-day."  Bingham  replied:  ''Yes;  that  is  what 
I  came  down  for."  Dwyer  then  put  his  hand  in  his 
})ocket  and  pulled  out  a  roll  of  greenbacks.  He  counted 
out  $100  and  asked  Bingham  to  hold  it.  Dwyer  then 
took  the  $100  from  Bingham  and  placed  it  in  his 
pocket  wdth  the  remark  ''That  is  mine;  that  is  for 
locating  you."  Dwyer  then  said,  "  Now,  here  is  $400 — 
four  hundred  and  some  odd  dollars.  You  go  up  and  I 
will  be  up  pretty  quick  and  we  will  prove  up."  Bing- 
ham said  that  if  the  $516  had  been  his  he  w^ouldn't 
have  given  Dwyer  any  location  fee;  that  he  would  have 
had  no  reason  to,  but  as  it  wasn't  his  money  "  I  didn't 
care  what  he  done  with  it."  When  Bingham  made  his 
deed  O'Keefe  said:  "We  might  as  well  settle  this 
proposition  up  in  regard  to  that  land.    Well,  now,  the 
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arrangement  is  to  let  you  have  over  and  above  all  ex- 
penses that  you  was  to  down  there,  $150,"  stating 
that  he  had  made  a  similar  arrangement  with  the 
Taylor  boys. 

From  the  foregoing  and  the  testimony  of  the  O'Keefe 
entrymen  as  to  what  they  agreed  to  do  and  what 
O'Keefe  agreed  to  do  in  regard  to  their  entering  the 
timber  claims  and  what  each  of  them  did  do  step  by  step 
throughout    the  entire  transaction,  there  can   be  no 
question  that  each  of  these  claims  was  entered  upon 
an  understanding  or  agreement  made  prior  to  entry 
that  in  consideration  of  O'Keefe  furnishing  all  of  the 
money  necessary  to  purchase  the  land  and  all  inci- 
dental expenses  in  connection  with  the  entry,  that  the 
entrymen  would    convey   their   claim  to    him  or   to 
whomsoever   he   would   direct   for    $150.00;   nor   can 
there  be  any  question  that  the  conversation  recited 
by  Robnett  occurred  between  Kester,  Kettenbach,  and 
O'Keefe  before  the  initiation  of  any  of  said  entries 
and  that  he  truthfully  recited  what  he  heard  and  that 
in  the  entii'e  transaction  O'Keefe  was  acting  as  the 
agent  or  co-conspirator  of  Kester  and  Kettenbach,  and 
what  he  did  and  what  he  said,  and  what  he  commis- 
sioned Charles  W.  Taylor  to  do  and  say  in  furtherance 
of  their  unlawful  design  were  binding  upon,  and  in 
law  were  the  acts  of  Kester  and  Kettenbach. 

If  O'Keefe  was  not  acting  as  the  agent  of,  or  in  con- 
junction with,  Kester  and  Kettenbach  in  the  procure- 
ment of  these  entries  for  Kester  and  Kettenbach,  upon 
what  theory  of  logic  could  it  be  concluded  that  O'Keefe 
would  seek  out  four  or  five  impecunious  persons;  sug- 
gest to  them  the  taking  up  of  a  timber  claim;  agree  to 
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furnish  them  all  of  the  money  for  that  purpose ;  accom- 
pany tliem  to  the  timber,  to  the  land  office  when  they 
filed,  and  to  the  land  office  again  when  they  made 
proof;  there  being  nothing  in  it  for  him,  not  even  the 
location  fee,  that  being  formally  handed  from  him  to 
the  entrymen  and  by  them  to  Dwyer?  In  fact  the 
court  said:  ''Were  a  case  of  fraud  in  the  entry  shown 
(Taylor  entry)  it  might  very  well  be  concluded  that 
the  defendants,  if  they  did  not  participate  therein,  at 
least  had  knowledge  thereof,  or  were  put  upon  inquiry 
relative  thereto,  b}^  reason  of  their  dealings  with 
O'Keefe"  (p.  329). 

It  seems  to  us  that  the  evidence  as  a  whole  is  con- 
clusive to  the  point  that  said  entries  were  fraudulently 
made,  and  that  Kester  and  Kettenbach  and  D^vyer  were 
parties  to  the  fraud,  and  that  the  facts  and  circum- 
stances surrounding  these  entries  are  as  strong,  if  not 
stronger,  than  the  facts  and  circumstances  upon  which 
the  court  held  other  entries  in  these  cases  to  have  been 
made  in  fraud  of  the  statute. 

The  trial  court,  speaking  of  the  entry  of  Charles  W. 
Taylor,  said  in  substance  that  the  evidence  in  relation 
to  this  entry  is  unsatisfactory  and  insufficient  to 
justify  the  cancellation  of  the  entry,  and  that  in  the 
examination  of  Taylor,  counsel  for  both  sides  indulged 
in  questions  which  were  highly  leading;  and  after 
stating  the  agreement  testified  to  by  Taylor  whereby 
O'Keefe  was  to  purchase  the  claim  and  pay  therefor 
the  specified  sum  of  $150  and  to  furnish  all  the  funds 
necessary  to  secure  title,  further  said  that  later  and 
some  time  before  the  entry  was  made  O'Keefe  told 
him,  Taylor,  that  he  had  learned  that  such  an  agree- 
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ment  could  not  lawf\illy  be  mado;  and  again,  ''but 
his  (Taylor's)  final  word,  while  upon  the  witness 
stand,  was  to  the  effect  that  he  had  no  understand- 
ing or  agreement  by  which  he  was  to  sell  to  O'Keefe 
or  to  any  other  person"  (pp.  339  to  342).  The  court 
then  quotes  at  length  from  the  testimony  (pp.  339  to 
342).  Though  these  observations  were  made  in  ref- 
erence to  the  Taylor  entry,  they  seem  to  have  affected 
the  court  in  reaching  its  conchision  in  respect  to  the 
other  entries  in  this  and  the  other  groups. 

During  the  investigation  in  1905  of  the  entries  in- 
volved in  the  present  cases,  Taylor  made  an  affidavit 
for  the  inspectors  for  the  Interior  Department  as  to  the 
terms  upon  which  he  made  his  entry  and  of  his  agree- 
ments with  O'Keefe.  Later  he  testified  before  the 
grand  jury  on  several  occasions  relative  to  said  entr>^ 
and  also  at  two  trials  at  which  Kester  and  Kettenbach 
were  on  trial  charged  with  criminal  conspiracy  in  con- 
nection with  their  acquisition  of  the  lands  involved  in 
the  present  cases.  After  the  conviction  of  Kester  and 
Kettenbach  at  one  of  the  trials  mentioned  at  whicii 
Taylor  had  testified,  and  while  the  present  cases  w^ere 
pending,  the  law  partner  of  one  of  counsel  for  the  de- 
fense in  the  present  cases  presented  to  Taylor  at  his 
home  a  copy  of  the  testimony  he  had  given  at  the  trial 
aforesaid  and  told  him  to  read  it  (p.  1077).'  Later 
(November  10,  1910)  and  while  the  present  cases  were 
still  pending,  defendants  secured  an  aflfidavit  from 
Taylor  (and  also  from  each  of  the  entrymen  formii-g 
the  O'Keefe  group,  the  Steffey  group,  and  other  entry- 
men,  w^hich  will  be  hereafter  mentioned)  somewhat  at 
variance  with  the  testimony  he  had  given  before  on  the 


159 

occasion  mentioned  (p.  4125) .  Though  Taylor  appears 
to  be  illiterate,  he  possesses  quite  a  degree  of  shrewd- 
ness, which  he  exercised  on  a  number  of  occasions  while 
testifying  in  the  present  cases,  in  what  seemed  an  en- 
deavor on  his  part  to  shade  his  testimony  given  at 
former  trials,  where  that  testimony  tended  to  show  an 
unlawful  agreement  between  himself  and  O'Keefe  rela- 
tive to  his  entry.  And  while  he  did  not  evince  any  real 
hostility  toward  the  Government,  he  was  very  suscepti- 
ble to  a  sympathetic  and  friendly  cross  examination 
conducted  by  counsel  for  the  defense.  In  such  circum- 
stances it  would  seem  permissible  for  counsel  for  the 
Government  to  indulge  in  leading  such  a  witness  ard 
to  cross-examine  him  in  an  effort  to  get  such  witness 
to  testify  truthfully  concerning  transactions,  and  no 
greater  weight  should  be  given  to  testimony  of  such  a 
witness  elicited  on  cross-examination  by  the  defense 
than  by  that  brought  out  hy  the  Government  in  re- 
sponse to  leading  questions,  notwithstanding  said  wit- 
ness was  called  to  testify  by  the  Government.  The 
statement  made  by  Kester  to  O'Keefe  and  by  the  latter 
repeated  to  the  entrymen,  that  it  was  unlawful  to  make 
an  agreement  before  entr>"  to  sell,  was  entirely  unnec- 
essary, as  O'Keefe  and  the  entrymen  knew^  that  such 
an  agreement  was  unlawful,  and  it  was  merely  made  as 
a  subterfuge  by  which  Kester  and  O'Keefe  hoped  to 
successfully  evade  the  timberland  law,  and  to  escape 
the  consequences  of  their  unlawful  conduct  should  they 
be  brought  to  trial  therefor. 

This  entry  and  all  other  entries  involved  in  the  pres- 
ent cases  were  procured  to  be  made,  and  the  cases  tried 
upon  the  theory  announced  by  Kester  when  the  entry- 
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man  Cornell  advised  him  that  an  inspector  was  investi- 
gating the  Cornell  and  other  entries,  and  mentioned  the 
fact  that  the  Government  was  also  investigating  viola- 
tions of  the  timber  law  in  Oregon  and  other  States. 
Kester  said:  "All  that  man  is  here  for  is  to  look  into 
some  timber  trespass  cases,  *  *  *•"  "Oh,  well, 
nothing  of  that  kind  will  happen  in  Idaho.  If  there 
should  something  of  that  kind  occm*,  why  I  would  be 
the  man  they  would  be  after.  You,  Dwijer,  and  I  are 
the  only  persons  that  know  anything  in  regard  to  this 
agreement.  If  we  all  deny  it,  how  can  any  trouble  come 
^ows?"  (p.  2823). 

THE  KESTER-KETTENBACH-DWYER  GROUP. 
THE  WIIiSON  ENTRY. 

In  the  fall  before  entering  the  claim,  April  25,  1904, 
Guy  L.  Wilson  saw  Dwyer  concerning  the  matter  and 
Dwyer  told  him  he  could  borrow  the  money  for  him  to 
enter  a  claim  and  that  when  the  claim  was  sold  and 
the  location  fee  was  paid  and  all  expenses  were  deducted, 
Wilson  would  get  $150.00  for  the  claim  (pp.  377  to  380) . 
At  the  time  of  the  first  conversation  between  Dwyer 
and  Wilson  the  latter  did  not  know  to  whom  he  was  to 
sell  the  claim.  He  supposed  Dwyer  would  sell  it  for 
him  (p.  380).  Dwyer  was  to  furnish  all  the  money  (p. 
385) .  Wilson  went  to  view  the  claim  with  his  mother- 
in-law,  Mrs.  Frances  Justice-Clausen,  Dwyer,  and  others 
(pp.  381-382) .  On  this  trip  they  were  away  from  Lew- 
Iston  several  days  and  Wilson  did  not  pay  any  of  the 
expense  of  travel  or  hotel  bills  (pp.  382-383).  In  the 
following  spring  Dwyer  advised  AVilson  of  the  time  to 
file  and  told  him  to  join  the  line  at  the  land  office  (p. 
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384) .     Wilson  did  not  pay  the  lawyer  who  prepared  the 
fees  at  the  land  office  the  day  he  filed  (pp.  387-388). 
Wilson  was  in  line  at  the  land  office  a  part  of  seven  days 
before  filing  and  the  rest  of  the  time  his  position  in  the 
line  was  held  by  a  Mr.  Case.     Dwyer  gave  Wilson  $14.00 
to  pay  Case  for  holding  his  place  (pp.  388-389).     Wil- 
son asked  Dwyer  if  he  would  have  to  perjure  himself 
at   the    land   office   in   making  his  Sworn  Statement. 
Dwyer  told  him  he  had  no  agreement  and  that  he  was 
taking  it  up  for  his  own  use  and  benefit,  as  he  would 
be  benefited  by  it  (pp.  393-394).     On  the  day  of  mak- 
ing final  proof  Dwyer  gave  Wilson  $500.00.     Dwyer 
told  him  to  return  the  $100.00,  which  was  in  one  bill. 
This  Wilson  did  and  Dwyer  then  said  he  had  paid  him 
the  location  fee.     The  balance  of  the  money,  $400.00, 
he  received  from  Dwyer,  he  paid  into  the  land  office  in 
payment  for  the  land  that  day.     When  Dwyer  gave 
Wilson  the  $400.00,  the  latter  made  a  demand  note  to 
Kester  and  Kettenbach  (pp.  395  to  397) .     On  the  after- 
noon of  the  same  day  he  went  to  Otto  Kettenbach's 
office  with  Dwyer  and  executed  a  deed  conveying  the 
claim  to  Kester  and  Kettenbach.     Nothing  was  said  by 
either  Dwyer  or  Wilson  about  selling  the  claim  after  the 
first  conversation  they  had  about  the  claim  before  Wil- 
son filed.     He  delivered  the  deed  to  Dwyer  and  received 
$136.00.     The  entire  transaction  turned  out  exactly  as 
it  was  outlined  to  Wilson  by  Dwyer  at  that  first  talk 
about  the  claim,  and  Wilson  received  exactly  what  he 
expected  to  get  with  the  exception  that  he  did  not  get 
the  $14.00  paid  Case  (pp.  397  to  403) .     Wilson  admitted 
that  the  answer  he  gave  in  the  land  office  that  the 
money  he  used  he  had  saved  from  his  earnings  and  had 
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had  the  same  for  two  and  a  half  years  was  not  true,  and 
that  he  had  gotten  the  same  from  Dwyer  within  an  horn' 
before  making  the  statement   (pp.  403-404).     When 
Wilson  executed  the  deed  at  Kettenbach's  office,  he  was 
proceeding  on   the  understanding   that  he  had  w^ith 
Bwyer  when  he  first  talked  with  him  about  the  claim. 
Dw>^er  gave  him  $136.00  in  cash  at  Otto  Kettenbach's 
office.     There  was  no  discussion  between  them  relative 
to  the  amount  Wilson  was  to  receive  between  the  time 
they  first  talked  about  the  claim  and  when  he  gave 
Wilson  the  $136.00,   and  it  was  not  discussed  then. 
Dwyer  simply  handed  Wilson  the  money  (pp.  405-406). 
At  the  trial  of  Dwyer  in  1907  on  a  criminal  charge  grow- 
ing out  of  the  same  transaction,  Wilson  testified  that: 
''  Mr.  Dwyer  said  all  our  expenses  would  be  paid  and  we 
would  get  about,  when  we  could  turn  these  over,  he 
could  make  about  $150.00  out  of  this  for  us.     Q.  Now, 
give  the  exact  language  so  that  the  jurors  can  hear  it, 
what  he  (Dwyer)  said  to  you.     A.  Well,  he  said  that  it 
would  not  cost  us  anything  to  take  the  trip  and  that 
there  would  be  about  $150.00  in  it  for  me,"  and  relative 
to   the   sworn   statement   Wilson   also   testified:   "He 
(Dwyer)  said  that  this  agreement  that  I  had  with  him 
was  only  verbal  and  that  wouldn't  stand  in  the  road  at 
all,  that  I  was  taking  this  land  up  for  myself,  that  I 
would  derive  the  benefit  from  it."     Wilson  testified  that 
the  answers  that  he  made  at  the  land  office  were  false 
and  that  Dwyer  induced  him  to  make  them  (pp.  408  to 
412).     On  the  day  that  Wilson  made  proof  he  gave 
Dwyer  the  final  receipt.     Later,  when  the  Land-Office 
inspectors  were  investigating  the  transactions  of  Kester 
and  Kettenbach,  Dwyer  returned  the  receipt  to  Wilson 
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and  instructed  him  to  keep  it,  saying  that  there  were 
inspectors  ai'ound,  and  that  if  they  asked  him  whether 
he  owned  the  land  for  him  to  say  that  he  did  and  ask 
them  whether  they  wanted  to  buy  it  (pp.  419  to  420). 
Wilson  made  proof  July  13,  1904  (p.  376).     The  deed 
of  Wilson's  conveying  the  title  to  his  claim  to  Kester 
and  Kettenbach  was  dated  the  same  day,  but  was  not 
recorded  until  June  24,  1907,  and  then  at  the  request 
of  the  Lewiston  National  Bank  (p.  1519) .     The  demand 
note  that  Wilson  made  to  Kester  and  Kettenbach  the 
day  he  made  pi'oof  was  delivered  to  Wilson's  wife  later 
in  the  day.     After  the  deed  was  made  she  went  to  the 
Lewiston  National  Bank,  asked  for  the  note,  and  the 
same  was  delivered  to  her  without  paying  the  same  (p. 
443) .    Mrs.  Wilson  heard  a  conversation  between  Dwyer 
and  her  husband  relative  to  the  answers  that  Wilson 
should  give  at  the  land  office  to  questions  that  would 
be  asked  him.     She  said:  "Mr.  Dwyer  said  he  wanted 
to  give  Mr.  Wilson  some  pointers  on  the  questions  that 
he  had  to  answer,  and  he  said  to  tell  them  that  he  had 
the  money,  or  its  equivalent,  to  pay  for  his  claim,  and 
Mr.  Wilson  asked  if  he  had  to  perjure  himself  when  he 
answered  the  question,  and  Mr.  Dwyer  said  not  to  worry 
about  that— it  was  a  thing  which  was  done  every  day"; 
that  Dwyer  also  said  that  the  agreement  between  them 
was  only  verbal,  but  that  Mr.  Wilson  would  get  the 
money  just  the  Same  (pp.  435  to  441).     This  is  another 
instance  of  the  $100  bill  being  handed  to  the  entryman 
and  then  back  to  Dwyer  as  a  pretense  of  paying  Dwyer 
a  location  fee.     This  evidence  also  shows  that  the  con- 
spiracy   entered    between    Kester,    Kettenbach,    and 
Dwyer,  and  their  concerted  action  in  regard  to  the  un- 


164 


lawful  acquisition  of  timber  claims,  was  still  in  full  force 
and  operation.     The  court  in  holding  this  entry  invalid, 
and  in  ordering  that  it  be  canceled,  said:  "I  am  satis- 
fied from  the  testimony  of  the  entryman,  reluctantly 
given,  that,  while  there  was  no  express  agreement  there 
icas  a  peiject  understanding  between  him  and  the  de- 
fendant, Dwyer,  acting  as  the  agent  for  Kester  and  Ket- 
tenbach,  that  all  the  expenses  incident  to  the  acquisi- 
tion of  title  should   l:.e  paid  l^y  Dwyer  and  that  the 
entryman  was  to  receive  $150,  in  consideration  of  which 
he  was,  upon  acquiring  title,  to  convey  the  same  to 
Kester  and  Ketten))ach.     It  is  not  necessary  to  decide 
whether  or  not  Kester  and  Kettenbach  had  any  actual 
knowledge   of  the  arrangement  with  Dwyer;   Dwyer 
being  their  agent,  they  are  charged  with  notice"   (p. 
286). 

THE  EDNA  P.  KESTER  ENTRY. 

Edna  P.  Kester,  wife  of  defendant,  George  H.  Kester, 
and  sister  of  Mamie  P.  ^^^lite,  testified  that  she  entered 
a  timber  claim  April  25,  1904  (pp.  736-737).     Dwj'er 
located  her  on  the  claim.     She  went  into  the  timber 
in  October,  1902.     Mr.  and  Mrs.  Wm.  J.  AATiite,  Mrs. 
Ehzabeth  ^^llite,  EHzabeth  Kettenbach,  Martha  Hal- 
lett,  George  H.  Kester,  and  Dwyer  composed  the  party. 
Mrs.  Hallett  was  a  close  friend  of  the  Kester  family, 
and  they  were  boarding  with  her  at  that  time.     George 
H.  Kester  paid  all  the  expenses  incident  to  entering 
the  claim  and  purchasing  the  land  (p.  738).     At  the 
time  she  made  final  proof   she  paid  something  over 
$400.00  into  the  land  office,  w^hich  she  got  from  her  hus- 
band the  morning  she  made  proof.     She  has  not  sold  the 
claim  and  still  has  it  (pp.  739-740)  and  holds  the  same 
for  Kester,  Kettenbach,  etc. 
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THE  FRANCES  A.  JUSTICE  ENTRY. 

Frances  A.  Justice,  now  Frances  A.  Clausen,  entered 
a  timber  claim  April  25,  1904.     She  testified  that  she 
is  the  widow  of  David  Justice,  who  died  five  years  ago, 
and  the  mother  of  Fred  Justice,  who  also  died  about 
five  years  ago   (p.  845).     Dwyer  located  her  on  the 
claim.     Before  going  to  view  the  claim,  which  was  five 
months  })efore  she  filed,  she  had  an  agreement  with 
Dwyer  whereby  he  was  to  furnish  her  all  the  money 
incident  to  filing  on  the  claim  and  making  proof  and 
purchasing  the  same.     He  did  not  tell  her  how  much 
she  would  get  out  of  the  claim,  but,  after  figuring  at 
the  prices  claims  were  then  selling,  it  would  be  some- 
where about  $200.00  more  than  the  expenses  (pp.  855 
to  858) .     Mrs.  Clausen  had  told  Dwyer  that  she  did  not" 
have  the  money  to  take  up  a  claim  (pp.  1367-1368). 
Dwyer  paid  her  expenses  to  and  from  the  claim.     He 
furnished  her  with  the  money  to  pay  for  the  location 
fee,  and  for  filing,  and  to  pay  for  the  land  at  final  proof 
(pp.  1367  to  1387).     Though  Mrs.  (^lausen  received  the 
money  for  final  proof  from  Dwyer,  at  the  land  office, 
in  response  to  the  question  where  she  had  received  the 
money  and  how  long  she  had  had  the  same  in  her 
actual  possession,  answered  that  she  sold  fruit  and  had 
had  it  in  her  possession  one  month  (p.  1389).     On  the 
day  Mrs.  Clausen  made  proof  she  gave  the  final  receipt 
to  Wm.  Dwyer,  and  Dwyer  gave  her  $150.00  and  she 
went  to  the  bank,  and  the  note  which  she  gave  Dwyer 
earlier  in  the  day  w\as  retm^ned  to  her.     Dwyer  told 
her  to  go  to  the  bank  and  get  it  (pp.  1397-1398).     Mrs. 
(iuy  Wilson  accompanied  her,  and  Guy  Wilson's  note 
was  given  Mrs.  Wilson  at  the  same  time  (p.   1399). 
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Mrs.  Clausen  testified  at  the  trials  of  Wm.  Dwyer  in 
the  fall  of  1906  and  of  Kester,  Kettenbach,  and  Dwyer 
in  the  spring  of  1907.     Just  before  the  trial  in  1907 
Mrs.  Clausen  left  her  home  without  advising  the  family 
where  she  was  going  and  went  to  Spokane,  Washington. 
Upon  reaching  Spokane  she  immediately  purchased  a 
ticket  for  Seattle,  and  at  Seattle  she  registered  at  the 
Tourist  Hotel  as  Mrs.  Frances.     From  Seattle  she  went 
to  Vancouver,  and  she  registered  at  the  Empire  Hotel 
as  Ada  Crocker.     From  there  she  went  to  Victoria. 
From  Canada  she  returned  to  Moscow,  while  the  trials 
were  in  progress,   in  the  company  of  Mr.   Glover,   a 
Government  officer.     At  the  criminal  trials  just  re- 
ferred to,  Mrs.  Clausen  testified  that  she  had  an  agree- 
ment with  Dwyer.     In  explanation  of  why  she  had 
sworn  falsely  in  her  sworn  statement  and  at  final  proof 
at  the  land  office  she  stated  that  Dwyer  had  told  her 
that  it  was  only  a  verbal  agreement,  and  a  verbal  agree- 
ment was  no  agreement  (pp.  850  to  855,  1370  to  1396, 
1397  to  1412).     The  receiver's  receipt  issued  to  Frances 
Justice  the  day  she  made  final  proof,  July  13,  1904, 
was  recorded  March  30,  1906.     On  that  date  Frances 
A.  Justice  executed  a  deed   conveying  her  claim  to 
Kittie  E.  Dwyer,  which  was  recorded  later  at  the  re- 
quest of  Wm.  Dwyer  (p.  1497).     The  deed  or  contract 
made  by  Mrs.  Clausen  the  day  she  made  proof  is  not 
of  record.     The  claim  entered  by  Frances  A.  Justice 
was  assessed  to  her  for  the  year  1905,  but  the  taxes 
thereon  were  paid  by  Kittie  E.  Dwyer  for  that  year. 
The  claim  was  also  assessed  in  the  name  of  Frances  A. 
Justice  for  the  year  of  1906,  and  for  that  year  the  taxes 
were  paid  by  Kittie  E.  Dwyer,  and,  though  assessed  to 
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Frances  A.  Justice  for  year  1907,  the  taxes  were  paid 
by  Kester  and  Kettenbach  (p.  1538).  As  to  the  entry, 
the  court  said :  ''  A\Tiile  the  evidence  of  a  prior  agree- 
ment is  not  so  conclusive  as  that  in  relation  to  the 
Wilson  entry,  I  »m  satisfied  from  all  the  facts  and  cir- 
(tumstam^es,  including  the  attitude  and  conduct  of  the 
entrywoman  herself,  and  the  failure  of  the  interested 
parties  to  explain  certain  incidents  exclusively  within 
their  knowledge,  that  the  entry  was  initiated  with  an 
understanding  between  the  entrywoman  and  Dwyer 
that  she  should  receive  a  specified  amount,  free  of  all 
expenses,  and  should  convey  the  title  to  or  in  compli- 
ance with  the  demands  of  Dwyer.  The  patent  in  this 
entry  is  therefore  held  for  cancellation"  (pp.  287-288). 

THE  ELIZABETH  KETTENBACH  ENTRY. 

Elizabeth  Kettenbach  has  resided  at  Lewiston  for 
eight  years.  She  testified  that  she  is  a  sister  of  Frank 
W.  Kettenbach  and  an  aunt  of  WilHam  F.  Kettenbach. 
She  made  a  timber  entrs'  April  25,  1904  (pp.  1557- 
1558).  She  went  to  view  the  claims  with  Kester  and 
his  wife,  Mr.  and  Mrs.  White,  and  Mrs.  Hallett. 
George  H.  Kester  made  the  arrangements,  because  she 
remembers  paying  him  her  part  of  the  cost  of  the  trip, 
$22.25  (pp.  1558-1559).  She  viewed  the  land  in  Octo- 
ber, before  she  filed  (p.  1560).  Does  not  know  who 
prepared  her  filing  papers,  nor  does  she  remember  of 
paying  a  fee  for  that  service  (p.  1561).  Mrs.  White 
and  she  took  their  places  at  the  end  of  the  line  at  the 
land  office.  Will  Kettenbach  might  have  suggested 
Mr.  Dwyer's  name  as  locator  (pp.  1563-1564).  She 
paid  Dwyer  $100.00  in  cash  the  day  they  proved  up 
(p.  1564).     Paid  four  hundred  and  some  dollars  to  the 
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land  office  in  cash  upon  making  final  proof.     She  bor- 
rowed $500.00  from  her  nephew,  William  F.  Kettenbach, 
with  which  to  make  proof  (p.  1566).     She  received  this 
money  at  the  bank  and  went  directly  from  the  bank 
to  the  land  office  and  paid  the  money  in  (pp.  1567- 
1568).     At  the  land  office  they  asked  her  where  she 
received  the  money  that  she  was  paying  into  the  land 
office  and  how  long  she  had  had  the  same  in  her  actual 
possession,  and  she  thinks  she  told  them  she  inherited 
the  money.     She  remembers  saying  in  answer  to  ques- 
tion 17  that  she  got  the  money  from  the  sale  of  real 
estate  and  had  had  the  same  in  her  possession  for  6 
months  (pp.   1568-1569).     The  title  to  this  claim  is 
still  in  Elizabeth  Kettenbach,  but  Kester,  on  Fel^ruary 
14,  1906,  gave  an  option  on  the  same,  claiming  it  as 
his   and   Kettenbach's  (pp.  2125,  3937).     Said   tract 
was  assessed  by  the  tax  assessor  in  the  name  of  Eliza- 
beth Kettenbach  for  the  year  1905,  and  the  taxes  for 
that  year  were  paid  by  her.     For  each  year  since,  the 
property  has  been  assessed  in  her  name,  but  for  the 
years  1906  and  1907  the  taxes  were  paid  by  the  Idaho 
Trust  Co.     For  the  year  1908  taxes  on  the  claim  were 
paid  by  Kester  and  Kettenbach  (pp.  1539-1540).     At 
final  proof  at  the  land  office  Elizabeth  Kettenbach 
swore  that  the  money  with  which  she  purchased  the 
land  she  had  received  from  the  sale  of  real  estate  and 
had  had  it  in  her  actual  possession  for  6  months,  when 
in  fact  she  had  received  it  from  W.  F.  Kettenbach  but 
a  few  minutes  before  (p.  3896). 

THE  ELIZABETH  WHITE  ENTRY. 

Ehzabeth  White,  the  mother  of  Wm.  J.  White  and 
mother-in-law  of  W.  F.  Kettenbach,  made  a  timber- 
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land  entry  April  25,  1904.  Mrs.  White  testified  that 
Dwyer  located  her  and  she  paid  him  $100.00  or  $200.00 
for  that  service  after  she  filed.  She  viewed  the  timber 
in  October  before  she  filed  in  April.  She  talked  with 
Wm.  F.  Kettenbach  about  taking  up  a  claim  and  told 
him  she  was  going  to  file.  Paid  $400  or  $500  in  the 
land  office  when  she  made  proof.  The  claims,  the  title 
to  which  passed  through  her  name,  she  knows  very  little 
about.  She  knows  little  about  the  claim  she  entered. 
Referring  to  the  Robnett  claim,  she  says  she  supposes 
Robnett  borrowed  the  money  from  W.  F.  Kettenbach 
and  that  the  claims  were  in  settlement  of  the  money 
loaned.  The  matter  was  all  attended  to  by  W.  F. 
Kettenbach.  She  does  not  know  that  she  ever  sold  a 
timber  claim  (pp.  743  to  768).  An  option  was  given 
on  this  claim  by  Kester  Feb.  14,  1906,  in  which  he 
referred  to  it  as  our  timber  (pp.  2125,  3937).  In  1905, 
1906,  1907  said  claim  was  assessed  for  taxes  in  the  name 
of  Elizabeth  White,  but  were  paid  by  the  Le  wist  on 
National  Bank  (p.  1540).  Further  mention  will  be 
made  of  this  claim  in  connection  with  the  transfer  of 
Robnett's  and  other  claims  through  Mrs.  White's  name, 
which  will  show  that  she  acted  as  the  agent  for  Kester 
and  Kettenbach  in  the  entry  of  this  claim  as  well  as  in 
regard  to  said  other  claims. 

THE  WILLIAM  J.  WHITE  ENTRY. 

William  J.  White,  son  of  Elizabeth  White,  husband 
of  Mamie  P.  White,  brother-in-law  of  W.  F.  Ketten- 
bach, and  also  brother-in-law  of  George  H.  Kester, 
entered  a  timber  claim  April  25,  1904.  He  said  Dwyer 
located  him,  for  which  he  paid  Dwyer  $100.    Also  made 
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arrangements  for  his  wife  to  take  up  a  claim.  He 
talked  with  W.  F.  Kettenbach  about  the  claims  he 
and  his  wife  were  going  to  enter  and  Kettenbach  said 
they  were  pretty  good  claims.  Thinks  he  paid  $200  in 
the  land  office  the  day  he  made  proof,  also  gave  his 
wife  the  money  to  pay  for  her  claim.  Sold  his  claim 
and  his  wife's  to  Elizabeth  White  (pp.  490  to  508). 
At  the  date  White  made  proof  his  bank  account  was 
overdrawn  at  the  Lewiston  National  Bank  $746.07, 
but  he  was  allowed  to  overdraw  to  take  up  this  claim 
(p.  206).  In  an  option  given  by  Kester  February  14, 
1906,  this  claim  was  referred  to  as  our  timber  (pp.  2125, 
3937).  In  1905  and  1907  said  claim  was  assessed  for 
taxes  in  the  name  of  Wm.  J.  White  and  paid  by  the 
Lewiston  National  Bank  (p.  1540). 


THE  MAMIE  P.  WHITE  ENTRY. 


Mamie  P.  White,  wife  of  William  J.  White,  made  an 
entry  the  same  day  her  husband  did.  She  said  her 
husband  had  given  her  money  with  which  she  entered 
and  paid  for  the  claim.  Dwyer  located  her  and  after 
proof  she  sold  to  Elizabeth  White  (pp.  588  to  600). 
Dwyer  located  Mrs.  White.  She  went  to  the  timber 
with  her  husband  and  his  relatives.  At  the  date  she 
made  proof  her  husband's  account  at  the  bank  was 
overdrawn,  as  has  been  heretofore  stated.  Kester 
gave  an  option  on  this  claim  and  referred  to  it  as  our 
timber,  while  the  title  was  still  in  Mrs.  White  February 
14,  1906  (pp.  2125,  3937).  In  1905  and  1907  said 
claim  was  assessed  for  taxes  in  the  name  of  Mamie  P. 
White  and  were  paid  by  the  Lewiston  National  Bank 
(p.  1541). 
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THE  HALLETT  ENTRY. 

Martha  E.  Hallett  made  an  entiy  April  25,  1904. 
She  testified  that  at  that  time  Kester  and  his  wife 
boarded  with  her.  She  had  no  other  boarders  (pp. 
1592-1593).  Kester  had  attended  to  her  business  for 
a  number  of  years  (p.  1603).  She  spoke  to  Kester 
about  a  timber  claim  and  accompanied  him  and  the 
rest  of  his  party  to  the  timber  in  the  fall  before  she 
filed.  Dwyer  located  her  and  she  paid  him  $100  about 
time  she  made  proof  (pp.  1592  to  1598).  Got  money 
from  Kester  to  make  proof.  Does  not  know  whether 
it  was  in  the  form  of  a  deposit  or  whether  she  drew  a 
check  (p.  1600).  Still  holds  title  to  claim.  Martha  E. 
Hallett  did  not  have  an  account  at  the  Lewiston 
National  Bank  dm^ing  the  months  of  April,  May,  June, 
and  July,  1904,  at  the  time  she  made  entry  and  proof 
(pp.  2002-2003). 

THE    GREENBURG  ENTRY. 

Daniel  W.  Greenburg  made  a  timberland  entry 
April  25,  1904.  He  says  he  went  to  view  the  claim  in 
October,  1903,  and  was  located  by  Dwyer.  At  date 
of  entry  was  a  newspaper  reporter  but  not  regularly 
employed  and  did  not  have  the  money  with  which  to 
piu'chase  a  claim.  Borrowed  $200  or  more  from  the 
Lewiston  National  Bank  (Kester)  to  purchase  the 
claim.  Negotiated  for  the  loan  with  Kester  and  does 
not  know  whether  Kester  made  the  loan  personally  or 
for  the  bank.  Sold  claim  to  Kester  shortly  after  proof. 
Greenburg  made  proof  July  15,  1904,  and  executed  a 
deed  conveying  title  to  said  claim  to  Kester  and  Ket- 
tenbach  August  15,  1904,  which  deed  was  recorded  by 
Kester  January  24,  1906  (pp.  700  to  713). 
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THE  McMillan  entry. 
William  McMillan  entered  a  claim  April  25,   1904. 
He  testified  that  at  that  time  he  lived  on  a  ranch  about 
40  miles  from  Lewiston  and  was  employed  in  carrying 
the  mail.     In  the  fall  precedin.<!;  the  taking  of  this  claim, 
Kester  was  at  ^McMillan's  ranch  and  asked  him  if  he 
had  used  his  right  for  the  timber  claim  and  whether  he 
was  not  going  to  take  one.     McMillan  replied  that  he 
did  not  know  anything  about  timber  claims  and  that 
he  didn't  have  the  money  without  he  mortgaged  his 
ranch,  and  that  he  would  not  do.     Kester  told  him 
that  if  he  decided  to  take  a  claim  he  would  help  him 
out  and  furnish  him  the  money,  which  he  did  (pp.  532 
to  535).     Kester  further  told  McMillan  that  he  could 
make  $100  or  $150  out  of  the  claim,  over  and  above 
the  expenses  anyhow,  and  McMillan  said  he  was  well 
satisfied  with  that  if  he  could  make  that  much.     Kester 
further  told  him  that  it  would  come  in  the  market 
pretty  soon.     (The  township  in  which  this  claim  is 
located  was  not  open  to  entry  at  that  time)  (pp.  535 
to  537).     McMillan  understood  that  he  could  turn  the 
claim  over  to  Kester,  or  Kester  and  Kettenbach,  and 
as  Kester  had  told  him  about  the  claim  he  would  give 
him  the  preference  (p.  538).     He  felt  under  obligations 
to  give  Kester  the  preference  right  to  purchase  (p.  550). 
About  a  week   after   this   conversation  with   Kester, 
McMillan  went   to   see   the   claim.     He   was   not   ac- 
quainted with  Dwyer  l)ut  had  seen  him  and  heard  he 
was  a  locator,  so  he  arranged  with  Dwyer  to  locate 
him.     Bliss,  who  was  working  for  Dwyer,  located  him 
(pp.  536  to  539).     He  saw  Kester  the  day  he  filed  and 
again  when  he  made  proof.     He  received  $300  from 
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Kester  to  make  proof  and  did  not  give  a  note  for  the 
same  nor  did  he  pay  any  interest  on  the  money  fui- 
nished  him  (p.  541).  "  Q.  And  was  there  any  arrange- 
ment or  agreement  as  to  when  you  should  repay  him, 
the  money  you  had  gotten  from  him?  A.  No,  well, 
I  don't  know;  when  I  sold  him  the  timber  claim  I 
would  pay  him  the  money"  (p.  541).  At  final  proof 
McMillan,  in  reply  to  the  question  as  to  where  he  had 
gotten  the  money  to  pay  for  the  land  and  how  long  he 
had  had  it  in  his  possession,  said  that  he  had  "saved  it 
from  his  earnings"  and  had  it  for  6  months  (p.  543), 
and  he  paid  the  money  he  had  gotten  from  Kester  to 
Dwyer  at  final  proof.  McMillan  conveyed  the  claim 
to  Kittie  E.  Dwyer  (pp.  545-546).  The  deal  was  con- 
ducted through  William  Dwyer  whom  he  understood 
was  doing  business  with  Kester,  as  Kester  told  him 
whatever  business  he  did  with  Dwyer  was  all  right 
with  him.  Before  selling  claim  to  Dwyer,  McMillan 
asked  Kester  if  he  could  sell  to  Dwyer  and  whether  it 
would  be  all  right,  and  Kester  replied  that  it  would 
(p.  543).  ''Q.  How  much  did  he  (Dwyer)  give  you  f 
A.  He  gave  me  $200.  Q.  Is  that  all  you  got?  A.  I 
got  all  my  expenses  and  money  to  pay  for  proving  up 
and  everything."  He  gave  Dw3^er  the  money  Kester 
had  advanced  him  and  then  had  $200  clear  (p.  544). 
Would  not  have  sold  to  anyone  but  Kester  or  some  one 
Kester  agreed  to  for  that  price  (p.  547).  McMillan 
made  proof  July  18,  1904,  and  the  receiver's  receipt 
is  recorded  April  9,  1906.  The  deed  of  McMillan 
conveying  title  to  his  claim  to  Kittie  E.  Dwyer  is 
dated  April  9,  1906,  and  is  recorded  at  the  request  of 
Dwyer   (pp.    1500-1501).  This  claim  was  assessed   in 
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the  name  of  McMillan  for  the  years  1906  and  1907,  but 
the  taxes  thereon  were  paid  for  both  years  by  Kester 
&  Kettenbach  (p.  1543).  On  February  14,  1906, 
Kester  included  this  claim  in  an  option  he  gave  and 
referred  to  it  as  our  timber  (pp.  2125,  3937).  Kester 
and  Kettenbach  also  paid  the  filing  fees  on  this  claim 
(pp.3759,  3758). 

As  to  this  claim  the  court  said:  ''There  was  some 
sort  of  a  general  promise  by  Kester,  who  seems  to 
have  been  very  friendly  to  the  entryman,  giving  him 
assistance  if  he  needed  financial  help  when  it  came 
to  making  his  final  proof.  A  careful  consideration 
of  the  entryman's  testimony  convinces  me  that  he 
did  not  have  dny  understanding,  expressed  or  im- 
phed,  by  which  he  was  to  sell  the  land  to  any  person, 
and  that  no  other  person  had  any  interest  in  the 
entry.  The  entryman  apparently  did  feel  under 
some  moral  obligation  to  give  to  the  defendant  Kester 
an  opportunity  to  purchase,  but  such  obligation 
involved  onl}-  a  recognition  by  the  entr^^man  that 
Kester  favored  him  by  loaning  him  a  part  of  the 
money  required  for  the  final  proof"  (p.  296). 

THE  HATTIE  ROWLAND  ENTRY. 

Hattie  Rowland,  who  did  not  testify,  is  the  wife  of 
Benjamin  F.  Rowland,  entered  a  timber  claim  April 
25,  1904.  Shortly  after  Kester's  visit  to  McMillan 
the  latter  talked  with  his  neighbors,  Ben  Rowland 
and  his  wife,  and  told  them  they  ought  to  take  up  a 
timber  claim  and  make  a  little  money,  too;  that  they 
could  probably  make  $100  or  $200  (p.  547).  Mrs. 
Rowland  made  proof  April  9,  1906,  and  conveyed  her 
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claim  to  Kittie  E.  Dwyer  l)y  deed  of  the  same  date, 
which  was  also  the  date  of  McMillan's  deed,  and  it 
was  recorded  at  the  request  of  William  Dwyer  (p. 
1508).  Though  this  claim  was  assessed  in  the  name 
of  Hattie  Rowland  for  the  year  1907,  and  the  title  in 
Kittle  E.  Dwyer,  the  taxes  were  paid  by  Kester  and 
Kettenbach  (p.  1543),  and  in  the  option  given  by 
Kester  February  14,  1906,  the  claim  is  referred  to  as 
our  timber  (pp.  2125,  3937).  Kester  and  Kettenbach 
also  paid  the  filing  fees  on  this  claim  (pp.  3758-3759). 

The  court  takes  up  each  part  of  the  evidence  point- 
ing to  the  invalidity  of  this  entry  and  discusses  the 
same  separately  and  states  that  there  is  little  signifi- 
cance in  such  circumstances,  but  that  they  are  merely 
suspicious  circumstances,  and  concludes  that  ''It  is 
not  thought  that  it  (one  of  the  suspicious  circum- 
stances referred  to)  or  all  the  evidence  taken  together 
is  sufficient  to  warrant  a  finding  that  the  patent  was 
procured  by  fraud,  or  that  any  one  of  the  defendants 
acquired  any  interest  in,  or  had  any  control  over, 
the  claim  prior  to  final  proof"  (p.  295). 

In  conmienting  on  a  bit  of  evidence  and  the  chain  of 
circumstances  establishing  the  fraud,  the  court  said: 
"  It  is  suggested  that  while  the  lands  were  assessed  in 
Hattie  Rowland  during  the  year  1907  the  taxes  were 
paid  by  Kester  and  Kettenbach,  but  there  is  little  sig- 
nificance in  the  circumstances.  It  is  known  that  taxes 
are  very  frequently  paid  upon  behalf  of  the  owner  by 
agents  or  friends,  and  in  this  case  it  seems  that  for  the 
year  1905  the  taxes  were  paid  by  the  Lewiston  Abstract 
Company,  although  the  land  was  assessed  to  Hattie 
Rowland,  and  during  the  year  1906,  while  the  assess- 
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ment  was  in  the  name  of  Hattie  Rowland,  the  taxes 
were  paid  by  Kittie  E.  Dwyer.  In  the  years  1908,  1909, 
the  taxes  were  assessed  to  and  paid  ])y  Kittie  E.  Dwyer" 
(p.  293) .  What  we  have  lieen  endeavoring  to  establish 
by  the  evidence  is  the  fact  that  an  agency  existed  he- 
tween  Kester,  Kettenbach,  Dwyer,  and  the  several 
entry  men,  and  as  a  link  in  the  proof  to  that  end  we  have 
pointed  out  a  number  of  instances  wherein  Kester  and 
Kettenbach  had  paid  the  taxes  on  claims,  the  record 
title  of  which  was  in  the  names  of  persons  they  had 
procured  to  make  entries  for  them.  In  view  of  all  the 
circumstances  surrounding  said  entries,  it  is  plain  that 
in  respect  to  paying  the  taxes  thereon  Kester  and  Ket- 
tenbach were  not  acting  merely  as  the  friends  of  the 
entrymen,  but  in  interest  of  themselves.  Whatever 
agency  existed  was  not  that  Kester  and  Kettenbach 
were  the  agents  of  the  entrymen,  but  rather  that  the 
entrymen  were  the  agents  of  Kester  and  Kettenbach 
throughout  the  entire  transactions.  The  title  deeds  to 
the  entries  involved  in  these  suits  were  kept  off  the 
record  by  Kester  and  Kettenbach  in  many  instances 
from  one  year  to  two  years  for  the  purpose  of  concealing 
the  fact  that  they  owned  the  claims,  and  for  the  same 
purpose  in  other  instances  the  titles  were  conveyed  to 
other  persons  in  trust  for  Kester  and  Kettenbach. 

Again,  in  commenting  on  this  claim,  the  court,  in 
discussing  the  option  given  by  Kester  and  the  plats 
that  were  attached  to  it,  said,  ''Upon  the  plat  is  a 
notation  to  the  effect  that  the  i  indicates  lands  of 
Kester  and  Kettenbach,  while  the  circle  indicates  lands 
belonging  to  individuals.  There  is  no  notation  as  to 
the  class  of  lands  designated  by  circle  X  (X).     Under 
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all  the  circumstances  disclosed  by  the  record  it  is  not 
thought  that  much  significance  can  be  attached  to  this 
piece  of  evidence  alone.     The  plats  were  apparently 
prepared  hastily,  and  were  clearly  erroneous  in  some 
respects.     There  was  no  necessity  at  the  time  for  being 
entirely  accurate  as  to  the  ownership  of  lands  or  the 
precise  status  of  the  title.     The  deed  from  Rowland  to 
Dwyer  was  executed  a  short  time  after  these  plats  were 
prepared,  and  it  is  entirely  possible  that  the  defendant 
Dwyer  at  the  time  had  arranged  for  or  knew  that  he 
could  secure  the  lands    *    *    *"  (pp.  293-294).     The 
purpose  of  this  evidence  to  be  considered  together  with 
other  evidence  in  the  case,  and  not  alone,  was  to  estab- 
lish the  fact  that  Kester,  Kettenbach,  and  Dwyer  did 
own  claims  jointly  and  Kester  referred  to  them  as 
''our  timber,"  notwithstanding  the  fact  that  in  this 
record  he  and  Kettenbach  disclaim  any  interest  in  the 
claim  or  an}^  connection  with  Dwyer  relative  to  this 
or  any  other  claim  in  the  suits.     And  still  further,  the 
court  says,  ''Another  circumstance  relied  upon  is  the 
inclusion  of  the  name  of  the  entrywoman  in  a  group 
of  names,   and   endorsed   in  the  handwriting  of  the 
defendant  Kettenbach  upon  a  deposit  slip,  dated  April 
26,  1904."     But  while  the  slip,  with  its  endorsement, 
may  present  a  suspicious  circumstance,  it  and  the  other 
evidence  is  not  sufficient  to  establish  fraud  (p.  295). 

The  deposit  slip  mentioned  was  introduced  simply 
to  show  that  the  defendants  had  paid  the  filing  fees  of 
this  and  11  other  entrymen  in  the  suits,  though  they 
denied  paying  such  fees.  This  payment  was  made  by 
Dwyer,  and  the  money  obtained  by  him  giving  his 
check  upon  the  Lewiston  National  Bank,  and  instead 
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of  the  check  being  charged  to  Kester  and  Kettenbach 
or  held  in  the  cash,  as  was  customary,  it  was  charged 
to  the  account  of  Kittie  E.  Dwyer,  and  the  day  after 
such  payment,  Kettenbach,  in  order  to  correct  this 
mistake  and  to  reimburse  Mrs.  D%\^er's  account,  made 
a  deposit  sUp  crediting  her  account  the  aggregate  sum 
of  the  amounts  paid  the  several  entrymen  and  wrote 
the  names  of  each  entryman  on  the  back  of  the  deposit 
slip  as  a  memorandum.  Further  mention  of  this  de- 
posit slip  will  be  made  in  its  proper  place  in  connection 
with  the  other  entries. 

EVIDENCE   BEARING  GENERALLY   UPON   ALL   THE   EN- 
TRIES  IN    THE    "LINE-UP." 

It  will  be  remembered  that  in  the  '4ine-up"  of  April 
25,  1904,  there  were  nineteen  persons,  all  of  whose 
entires  are  in  the  present  cases,  and  the  names  of  the 
nineteen  entrymen  appear  here  in  the  order  in  which 
their  entries  were  made  at  the  land  office,  under  the 
subheading  ''The  line-up." 

The  entrymen  forming  the  line-up  are  those  whose 
entries  compose  the  ''O'Keefe  group"  and  ''Kester- 
Kettenbach-Dwyer  group,"  hereinbefore  referred  to. 

THE   DEPOSIT   SLIP. 

A  deposit  slip  of  the  Lewiston  National  Bank  show- 
ing a  deposit  to  the  account  of  Kittie  E.  Dwyer  in  the 
sum  of  $96.00,  dated  April  26,  1904,  the  day  after  the 
entries  in  the  line-up  were  made  at  the  land  office,  and 
the  notation  on  the  back  of  the  slip  and  the  evidence 
relating  thereto,  has  an  important  bearing  upon  the 
question  of  who  paid  the  filing  fees  for  said  entries,  and 
affects  seriously  the  credibility  of  Kester,  Kettenbach 
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and  Dwyer,  who  disclaim  paying  said  filing  fees.  This 
bit  of  evidence  was  introduced  at  page  3759  of  the 
record.  The  writing  on  both  the  front  and  the  back 
of  this  slip  is  in  the  handwriting  of  William  F.  Ketten- 
bach,  and  the  following  is  what  appears  on  either  side 
thereof: 

The  Lewiston  National  Bank,  Lewiston,  Idaho. 
Deposited  by  Kittie  E.  Dwyer. 

T,         ,       .  .  4-26-1904. 

J  wo  cks  given  to  \\  iggiii  for  cash .  (,0 

50  

48 

Less  cash 


2 

(Written  on  back  of  deposit  slip.) 

Guy  Wilson „ 

Greenburg o 

Bingham c 

McMillan c 

Mr?.  Rowlands ^ 

J.  O'Keef ; '  ^  -  -  -  ^ ''  -  ^ "!'"!!!!!!!'"  r      8 

Prentice t^ 

E.  Taylor o 

"" ..--.. __^     ^ 

Dammarell g 

Mrs.  Justice § 

('.  W.  Taylor ^ '  ^  ^ '.  ^ !  ^ '!'  ^ !"  ^ '!'"'"  ^ !  8 

F.  Justice . g 

96 
.  J.  O'Keef g 

88 

Therefore  the  names  on  the  back  of  the  deposit  slip 
are  the  names  of  the  six  O'Keefe  entrymen  and  six  of 
the  Kester-Kettenbach-Dwyer  group  in  the  line-up, 
who,  together  with  the  Kester  and  Kettenbach  kinsfolk^ 
complete  the  nineteen. 

It  is  to  be  remembered  that  William  Dwyer  had  no 
account  at  the  Lewiston  National  Bank  in  his  own 
name,  but  for  "his  personal  expenses  drew  checks  on 
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said  bank  in  his  name  and  that  the  same  were  charged 
to  the  account  of  his  wife,  Kittie  E.  Dwyer.     For  ex- 
penditures by  'Dwyer  in  acquiring  timber  claims  for 
Kester  and  Kettenbach  and  in  advancing  to  entr>^men 
money  for  their  apphcations,  for  final  proof  and  for  pay- 
ing their  incidental  expenses  in  taking  up  claims,  Dwyer 
drew  checks  upon  the  Lewiston  National  Bank  in  his 
own  name  and  by  placing  in  one  corner  of  said  checks 
the  letter  ''K"  with  a  circle  about  it,  the  said  checks, 
instead  of  being  charged  to  the  account  of  Kittie  E. 
Dwyer,  were  held  in  the  cash  as  cash  items  and  later 
were  taken  up  by,  or  charged  to,  the  "land  account  of 
Kester  and  Kettenbach." 

In  a  number  of  instances,  expenditures  made  by 
Dwyer  for  Kester  and  Kettenbach,  in  which  Dwyer's 
checks  were  given,  the  latter  would  fail  to  attach  the 
(K)  and  the  same,  by  mistake,  would  be  charged  to  the 
account  of  Kittie  E.  Dwyer,  and  when  that  mistake  was 
discovered  either  Kester  or  Kettenbach  would  take  said 
checks  out  and  credit  the  account  of  Kittie  E.  Dwyer  in 
that  amount,  all  of  which  has  been  mentioned  in  con- 
nection with  the  (K)  checks  under  the  subheading 
"Circle  K  checks  (K)." 

It  appears  that  on  April  25,  1904,  the  date  the 
nineteen  entrymen  filed  in  the  land  office,  Dwyer, 
according  to  his  testimony,  gave  two  checks  upon  the 
Lewiston  National  Bank  in  the  sum  of  $48.00  and  $50.00, 
respectively,  for  matters  connected  with  Kester  and 
Kettenbach's  timber  deals,  and  that  the  checks  were 
cashed  by  one  Wiggin  (pp.  3767  to  3769);  and  that 
$2.00  of  these  amounts  was  used  by  Dwyer  personally. 
To  these  two  checks  Dwyer  failed  to  attach  the  (K)  and 
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on  that  day  the  two  checks  for  $50  and  $48,  respectively, 
were  charged  to  the  account  of  Kittie  E.  Dwyer.  The 
mistake  was  discovered  and  the  following  day,  to 
correct  the  error,  Wm.  F.  Kettenbach  made  out  a 
deposit  slip  and  credited  the  account  of  Kittie  E. 
Dwyer  the  amount  of  the  two  checks,  less  the  $2.00 
Dwyer  had  used  for  his  own  purposes;  i.  e.,  $96.00 
(pp.  3756  to  3758).  (The  original  of  this  deposit  slip 
is  marked  '^ Plaintiffs'  Exhibit  No.  120"  and  is  on  file 
in  the  office  of  the  clerk  of  this  court.) 

At  that  date  when  an  entryman  filed  application  to 
enter  land  under  the  timber  and  stone  act,  he  was 
required  to  deposit  in  the  land  office  $8.00  for  the  pub- 
lication of  notice.  That  was  the  filing  fee  required 
(p.  3764). 

William  F.  Kettenbach  admits  that  the  memoranda 
on  both  back  and  front  of  the  slip  are  in  his  hand- 
writing. The  names  on  the  back  of  the  deposit  slip 
in  Kettenbach's  handwriting  are  those  of  twelve  of 
the  entrymen  who  had  filed  the  day  before  and  were 
twelve  of  the  aforesaid  nineteen  in  the  line-up,  the 
other  seven  in  the  line-up  being  the  relatives  of 
Kester  and  Kettenbach  before  mentioned;  and  each 
one  was  required  to  pay  into  the  land  office  the  $8.00 
set  out  opposite  his  name. 

Therefore,  it  appears  that  Dwyer  had  drawn  the 
checks  on  the  bank  for  the  amount  necessary  for  the 
twelve  entrymen  to  pay  their  filing  fees  at  the  land 
office  and  had  handed  O'Keefe  the  filing  fees  for  the 
entrymen  forming  his  group,  and  that  Dwyer  paid 
the  fees  of  the  remaining  entrymen  personally,  as  is 
shown  by  the  evidence  recited  herein  in  connection 
with  their  entries. 
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The  explanations  by  Kettenbach  and  Dwyer  relative 
to  this  matter  are  given  at  pages  3761  to  3771  of  the 

record. 

Mr.  Kettenbach  explains  that  it  was  merely  inci- 
dental that,  in  making  notation  for  the  issuing  of 
certificates  of  deposit  for  the  register  and  receiver  of 
the  land  office  tp  be  sent  to  publishers  of  newspapers 
for  publication  of  entries  made  that  day,  he  used  the 
back  of  a  deposit  slip  for  that  memorandum,  and  the 
following  day  he  happened  to  pick  up  the  same  deposit 
slip  and  used  it  in  crediting  the  account  of  Kittie  E. 
D\\yer.  There  is  no  question  that  the  money  used 
by  Dwyer  was  for  Kester's  and  Kettenbach's  trans- 
actions, and  that  Kettenbach  was  reimbursing  Kittie 
E.  Dwyer's  account  for  the  charge  erroneously  made 
to  her  account,  instead  of  being  held  as  a  cash  item 
and  taken  up  by  Kester  and  Kettenbach. 

The  explanation  of  Mr.  Kettenbach  is  not  persua- 
sive, when  you  consider  the  transaction  as  a  whole 
and  the  absolute  improbability  of  the  story.  In  the 
first  place,  Mr.  Kettenbach,  to  substantiate  his  state- 
ment, produces  the  Certificate  of  Deposit  Ledger  of  the 
Lewiston  National  Bank  of  the  25th  of  April,  1904, 
showing  that  two  certificates  of  deposit  were  issued 
to  two  local  newspapers  in  the  sum  of  $151.70  each 
(p.  3761).  If  the  amount  of  either  of  the  certificates 
of  deposit  had  been  in  the  amount  of  the  notation  on 
either  side  of  the  deposit  slip,  it  might  be  considered 
in  corroboration  of  his  explanation. 

The  force  of  his  explanation  is  lessened  still  further 
by  the  fact  that  Mr.  Kettenbach  did  not  issue  any 
certificate  of  deposit  on  that  date,  but  all  certificates 
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that  were  issued  that  day  are  in  the  handwriting  of 
Mr.  Bradbury,  the  teller  (pp.  3762  to  3765).  Further, 
it  is  not  at  all  probable  that  the  receiver  or  register  of 
the  land  office,  desiring  to  purchase  two  certificates 
of  deposit,  each  in  the  sum  of  $151.70,  would  go  to 
his  banker  and  give  the  names  of  twelve  persojGS  whose 
publication  fees  were  to  be  paid  out  of  one  or  the  other 
of  said  certificates,  and  it  is  much  more  improbable 
that  the  names  mentioned  should  happen  to  be  the 
particular  twelve  referred  to.  Besides,  it  is  not 
explained  why  the  amount  furnished  O'Keefe  should 
be  deducted;  his  entry  had  to  be  pubhshed  just  the 
same  as  the  other  entries. 

The  matter  on  the  front  of  the  deposit  slip  is  so 
closely  allied  and  related  to  that  on  the  back,  as  not  to 
admit  of  the  explanation  given,  or  of  any  other  con- 
clusion than  that  it  is  one  and  the  same  transaction. 
This,  together  with  the  other  evidence  on  the  subject 
mentioned  in  connection  with  each  entry  separately,  is 
conclusive  that  Kester  and  Kettenbach  paid  the  filing 
of  said  twelve  en  try  men. 

SUMMARY  OF  EVIDENCE  CONCERNING  THE  "O'KEEFE 
GROUP"  AND  THE  "  KESTER-KETTENBACH-DWYER 
GROUP'-  (THE  LINE-UP.) 

From  the  foregoing  it  appears  that  Kester  and  Ket- 
tenbach in  one  form  or  another,  or  by  one  device  or 
another,  furnished  every  entry  man  of  the  ''  O'Keefe 
group"  and  the  " Kester-Kettenbach-Dwyer  group" 
practically  every  dollar  they  used  in  connection  with 
their  entries.  All  of  the  entrymen,  except  Bingham, 
were  taken  to  the  land  the  preceding  October  by  Dwyer. 
Kester  furnished  the  money  for  McMillan  and  Greenburg 


184 

to  make  proof  and  also  for  filing  (see  deposit  slip) ;  and 
Dwyer  furnished  the  money  to  Wilson  (p.  3385), 
Frances  Justice  (p. 3384),  and  Fred  Justice  (p.  3400)  with 
which  to  make  proof  and  received  the  same  from  Kester 
for  that  purpose,  and  the  filing  fees  were  also  furnished 
from  the  same  source  (see  deposit  slip).  Fred  Justice 
made  proof  July  13,  1904  (p.  1423),  and  conveyed  his 
claim  to  Kester  and  Kettenbach  the  same  day,  the  deed 
not  being  recorded  until  June,  1906  (p.  1704),  no 
mortgage  being  given.  All  the  proof  we  have  is  that 
Kester  and  Kettenbach  furnished  all  the  money  to  Fred 
Justice  through  Dwyer,  and  the  latter  did  as  his  mother 
and  Guy  Wilson  did — conveyed  the  claim  the  day  he 
made  proof. 

The  arrangements  were  made  by  Dwyer  with  Wilson 
and  Mrs.  Justice  before  going  to  view  the  land  to  furnish 
the  money  for  all  expenses  and  to  purchase  the  land, 
Mrs.  Justice  making  the  arrangements  for  her  son,  and 
Kester  promising  the  needed  amount  for  McMillan 
before  he  entered  the  land. 

The  evidence  mentioned  in  connection  with  each 
particular  entry  shows  the  arrangements  or  agreements 
upon  which  each  of  said  persons  entered  his  or  her 
claim;  the  amount  that  each  received  for  the  claim;  and 
the  date  of  the  conveyances  to  Kester  and  Kettenbach 
or  Dwyer;  and  on  the  whole  that  said  entries  were  made 
pursuant  to  antecedent  agreements  for  the  use  and 
benefit  of  Kester,  Kettenbach,  and  Dw3^er. 

Edna  P.  Kester,  Elizabeth  Kettenbach,  Elizabeth 
White,  William  J.  White,  Mamie  P.  White,  and  Martha 
E.  Hallett  are  the  persons  referred  to  by  O'Keefe  in  his 
conversation  with  Taylor  that  were  to  be  taken  into 
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the  timber,  and  they  were  taken  to  the  timber  in  the 
fall  of  1903,  and  Dwyer  showed  them  over  the  land. 

Mrs.  Kester  and  Mrs.  Hallett  received  the  money  from 
Kester  with  which  to  purchase  their  claims;  Miss 
Kettenbach  received  all  the  money  from  Wm.  F. 
Kettenbach  for  the  purpose  of  initiating  the  entry, 
purchasing  the  claim,  and  paying  the  location  fee, 
and  Wm.  J.  White  was  permitted  to  overdraw  his  ac- 
count at  the  Lewiston  National  Bank  for  the  purchase 
of  his  wife's  and  his  own  claim. 

Dwyer  testified  that  he  cruised  said  townships  with 
a  view  of  locating  people  on  them,  and  that  he  picked 
out  for  those  he  took  into  said  townships  in  the  fall 
of  1903  the  best  claims  that  were  available  (pp.  3375 
to  3381) .  In  explaining,  then,  why  those  lands  were 
not  selected  for  the  State  when  he  was  employed  for 
that  purpose  in  March  of  the  following  year,  before  the 
nineteen  persons  he  had  shown  over  the  claims  filed, 
Dwyer's  testimony  lacks  candor  and  savors  strongly  of 
quibble  and  equivocation. 

Dwyer  testified  to  the  effect  that  he  showed  the  entr}- 
men  over  all  of  the  townships  and  that  they  would  be 
equally  as  well  satisfied  with  one  quarter  section  as 
another.  This,  however,  is  at  variance  with  the  testi- 
mony of  some  of  the  entrj^men;  at  least,  the  Taylors  in 
their  affidavit  made  for  the  defendants  and  introduced 
in  evidence  by  them,  shows  that  there  was  some  par- 
ticularity on  their  part  as  to  the  claims  thej^  were  to 
enter,  and  Charles  W.  Taylor  in  his  affidavit  (defend- 
ants' Exhibit  E,  p.  4125)  said:  ''In  locating  us  he 
(Dwyer)  would  take  ufe  across  and  over  the  claims  and 
would  point  out  or  select  one  member  of  the  party 
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and  say:  'This  is  yours/  and  show  the  party  his  cor- 
ners;" and  E.  J.  Taylor  in  his  affidavit,  offered  as  de- 
fendants' Exhibit  G  (p.  4134),  said  that  Dwyer  told 
him:  "Here  is  a  good  claim.  I  will  locate  you  on  that 
if  you  want  it." 

Dwyer  says  the  entrymen  when  they  got  to  the  land 
office  in  April  did  not  file  on  what  was  their  first  choice, 
but  filed  on  the  next  best  that  was  left  (pp.  3380  to 
3385).  It  would  seem  that  from  said  affidavits  the 
entrymen  had  but  one  choice. 

Complainants'  Exhibit  No.  118  is  a  plat  of  Twp.  38 
N.,  R.  5  E.,  and  Exhibit  119  is  a  plat  of  Twp.  38  N., 
R.  6  E.  The  originals  of  both  of  said  exhibits  are  on 
file  in  the  office  of  the  clerk  of  this  court.  On  said 
plats  are  marked  the  lands  selected  by  the  State  and 
also  those  of  the  said  nineteen  entrj^men  who  filed  the 
day  after  the  State  made  its  selection. 

From  reading  the  testimony,  record  pages  3032  to 
3041,  with  said  township  plats  before  you,  it  will  appear 
that  the  timber  selected  by  the  State  in  said  townships 
cruised  only  from  a  million  and  a  quarter  to  a  million 
and  a  half  or  two  million  feet  to  the  quarter  section, 
while  the  claim  of  Jackson  O'Keefe,  being  the  W.  J 
SE.  J,  E.  i  SW.  J,  sec.  23,  T.  38  N.,  R.  5  E.,  cruised  two 
and  a  half  to  three  million  feet  of  timber;  the  claim  of 
Edna  P.  Kester,  being  the  N.  J  NE.  J,  N.  J  NW.  J,  sec. 
14,  T.  38  N.,  R.  5  E.,  cruised  two  and  a  half  million  feet 
to  the  quarter  (p.  3035) ;  that  the  claims  of  J.  W.  Lane 
and  T.  G.  Malone,  being  the  S.  I  sec.  7,  T.  38,  R.  6, 
cruised  each  three  million  feet  to  the  quarter  section; 
and  the  quarters  in  sections  18  and  19,  T.  38,  R.  6, 
cruised  three  million  feet  to  a  quarter  section.     The 
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last  described  claims  are  the  Prentice,  E.  J.  Taylor, 
M.  E.  Hallett,  Frances  A.  Justice,  E.  Bliss,  Dammarell, 
Sanders,  and  Caldwell  claims  (p.  3039).  The  claim  of 
Charles  W.  Taylor,  being  the  NW.  J  sec.  30,  T.  38,  R.  6, 
cruised  two  million  feet  to  the  quarter  section,  and  that 
the  claim  of  Fred  Justice,  being  the  E.  J  NE.  J,  E.  I 
SE.  J,  sec.  20,  T.  38,  R.  6,  cruised  two  million  feet  to  the 
quarter  section  (p.  3040). 

Therefore,  it  will  be  seen  that  in  carrying  out  the 
scheme  of  Kester,  Kettenbach,  and  Dwyer  to  acquire 
Government  timber  lands  in  Twp.  38  N.,  R.  5,  and  Twp. 
38  N.,  R.  6  E.,  in  the  fall  of  1903,  before  said  townships 
were  opened  to  entry  by  the  public  and  even  before  the 
plats  of  survey  had  been  filed,  Dwyer  had  taken  the 
nineteen  entrymen  hereinbefore  mentioned  on  the 
claims  in  said  townships  and  said  claims  were  entered 
the  following  spring  on  the  day  the  land  became  open 
to  entry  by  the  persons  thus  shown  the  claims. 

KESTER  AND  KETTENBACH  SECURE  APPOINTMENT  OF 
DWYER  TO  ASSIST  IN  MAKING  STATE  SELECTION  IN 
SAID   TOWNSHIPS. 

As  has  been  stated  before,  on  February  24,  1904,  the 
plats  of  survey  of  T.  39  N.,  R.  5  and  6  E.,  T.  38  N.,  R.  5 
and  6  E.,  T.  40  N.,  R.  5  E.,  B.  M.,  were  filed  in  the  land 
office  at  Lewiston  and  under  the  law  the  State  had  a 
preference  right  of  sixty  days  in  which  to  make  and  file 
its  selection,  and  said  townships  became  open  to  entry 
by  the  public  on  April  25,  1904. 

These  are  the  townships  upon  which  Dwyer  had 
taken  the  nineteen  persons  forming  the  O'Keefe  group 
and  the  Kester-Kettenbach-Dwyer  group  in  the  pre- 
ceding October,  and  said  persons  filed,  as  aforesaid,  the 
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day  after  said  townships  became  open  to  entry  by  the 
public. 

Robnett  testified  that  in  December,  1903,  or  Janu- 
ary, 1904,  in  W.  F.  Kettenbach's  office  at  the  Lewiston 
National  Bank,  Kettenbach  and  Kester  discussed  the 
feasibility  of  having  Goldsmith  employ  Dwyer  to  assist 
him  in  going  over  the  timber  and  making  the  selection 
for  the  State  (p.  2245)  in  said  townships.  Kester 
stated  that  if  Dwyer  should  be  so  employed  he  could 
leave  out  of  the  State  selection  such  claims  as  they 
(Kester  and  Kettenbach)  desired  to  locate  entrymen 
on  (p.  2246).  It  was  agreed  that  Kettenbach  would 
discuss  the  plan  with  Goldsmith,  Kettenbach  assuring 
Kester  that  he  could  ^'arrange  that."  Several  days 
later  Goldsmith  came  to  the  bank  and  saw  Ketten- 
bach, and  the  latter  suggested  that  he  appoint  Dwyer 
as  one  of  the  selectors  for  the  State.  Goldsmith  stated 
that  he  did  not  know  that  he  could  make  the  appoint- 
ment, as  Dwyer  was  not  a  resident  of  the  State  of 
Idaho,  but  a  resident  of  Washington;  but  that  he 
would  consider  the  matter.  Shortly  thereafter  Gold- 
smith returned  to  the  bank  and  told  Kettenbach  that 
he  would  employ  Dwyer  (pp.  2247-2248). 

Goldsmith,  Scott,  Dwyer,  and  Lafferty  went  into  the 
timber  March  26,  1904,  for  the  purpose  of  examining 
the  timber  for  the  State  selection,  and  the  same  party 
returned  from  the  timber  to  Lewiston  April  18,  1904 
(pp.  3669  to  3672). 

Dwyer  testified  that  he  cruised  and  estimated  Town- 
ships 38  N.,  R.  5  E.,  Twp.  38  N.,  R.  6  E.,  and  Twp.  37 
N.,  R.  6  E.,  with  Mr.  Goldsmith  (p.  3370). 
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A  day  or  two  before  the  State  made  its  selection, 
Goldsmith  was  again  at  the  bank  and  Kettenbach  gave 
him  a  list  of  claims  fm'nished  by  Dwyer  that  he  (Ket- 
tenbach) did  not  desire  to  be  included  in  the  State 
selection  (pp.  2249  to  2252). 

At  the  time  Dwyer  was  assisting  in  making  the  State 
selections  he  was  still  associated  with  Kester  and 
Kettenbach  in  the  procm'ement  and  location  of  entry- 
men  as  hereinbefore  stated,  and  for  a  week  prior  to  the 
day  the  State  made  its  selection  Dwyer  had  in  line  at 
the  land  office,  Jackson  O'Keefe,  Charles  W.  Taylor, 
Joseph  H.  Prentice,  Edgar  J.  Taylor,  Edgar  H.  Damma- 
rell,  George  H.  Kester,  Guy  L.  Wilson,  Edna  P.  Kester, 
Frances  A.  Justice,  Fred  E.  Justice,  Elizabeth  Ketten- 
Imch,  Elizabeth  White,  Wm.  J.  White,  Mamie  P.  White, 
Martha  E.  Hallett,  Daniel  W.  Greenburg,  David  S. 
Bingham,  Hattie  Rowland,  and  Wm.  McMillan,  all  of 
whom  he  and  O'Keefe  had  taken  to  view  the  timber  the 
preceding  October  upon  the  terms  and  conditions 
herein  stated,  and  the  claims  selected  by  Dwyer  and 
O'Keefe  to  be  located  upon  by  the  above-mentioned 
friends  and  relatives  of  Kester,  Kettenbach,  and 
O'Keefe  for  the  benefit  of  Kester,  Kettenbach,  and 
Dwyer  were  superior  in  quality  to  the  selections  made 
in  the  same  townships  by  Dwyer  for  the  State  (pp. 
3044  to  3047),  as  hereinbefore  shown. 

During  that  period  Norman  Jackson  was  chief  clerk 
of  the  State  land  board,  and  took  some  part  in  this 
selection.  Lafferty  was  regularly  employed  by  the 
State  as  a  timber  cruiser  (pp.  1432,  1433,  3667,  3668). 
Mr.  Jackson  left  the  matter  as  to  what  the  State 
would  select  in  said  townships  entu^ely  to  Goldsmith, 
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and  the  others  herein  mentioned  worked  undei"  Gold- 
smith's supervision.  Goldsmith  furnished  Jackson 
with  a  list  of  the  lands  the  State  should  select,  and  the 
selection  was  made  as  suggested  by  Goldsmith  by  the 
list  he  furnished.  The  list  of  selections  was  filed  the 
day  before  the  land  became  open  to  entry  (pp.  1432- 
1433). 

KESTER'S    ATTEMPT   TO    INFLUENCE    ACTION   OF  CHIEF 
CLERK  OF  STATE  LAND  BOARD. 

Just  l)efore  Jackson  filed  the  State  selection  at  the 
Lewiston  land  office  he  said  he  was  approached  by 
Kester  at  Lewiston.  Kester  invited  Jackson  to  take 
a  drive  with  him  (p.  1436).  Kester  stated  to  Jackson 
that  he  had  furnished  Mr.  Goldsmith  with  the  plats  of 
those  townships,  which  were  very  valuable  to  Gold- 
smith and  enabled  him  to  make  intelligent  selections, 
and  that  he  had  given  Goldsmith  other  valuable  in- 
formation relative  to  the  timber  in  that  locality,  and 
that  in  consideration  of  that  the  State  should  not 
select  certain  timber  in  said  townships,  so  that  he 
(Kester)  might  scrip  the  same.  He  said  that  he  had 
held  the  scrip  for  about  a  year  and  that  he  thought  it 
would  be  in  justice  to  him  to  give  him  an  opportunity 
to  place  it,  as  he  had  benefited  the  State  to  so  great  an 
extent  (p.  1435-1436). 

The  testimony  of  Robnett  to  the  effect  that  Kester 
and  Kettenbach,  after  discussing  the  matter  between 
themselves,  agreed  to  try  to  have  Dwyer  appointed  to 
assist  in  making  the  State  selections  in  order  that  the 
land  they  had  contemplated  acquiring  in  said  town- 
ships would  not  be  selected  by  the  state,  and  to  this 


191 

end  sought  Goldsmith  and  induced  him  to  employ 
Dwyer  for  that  purpose,  although  Dwyer  was  not  a 
resident  of  the  State  of  Idaho,  is  strongly  corroborated 
by  the  concurrent  circumstances,  evidenced  by  the 
further  fact  that  Kester  endeavored  to  induce  Mr.  Jack- 
son, clerk  of  the  land  board,  not  to  select  in  said  town- 
ships certain  tracts  of  land  that  he  (Kester)  wanted,  in 
consideration  of  services  that  Kester  had  rendered 
Mr.  Goldsmith  in  these  selections,  in  furnishing  him 
plats  of  the  townships  which  Kester  explained  were 
very  valuable  in  enabling  Goldsmith  to  make  intelligent 
selections;  and  the  significant  fact  that  the  state  did 
not  select  the  nineteen  entries  before  referred  to,  though 
the  timber  upon  said  claims  is  greatly  superior  in 
quantity  to  the  timber  upon  the  quarter  sections  se- 
lected on  behalf  of  the  state. 

DWYER  CONTESTS. 

The  next  link  in  the  chain  showing  the  determination 
of  Kester,  Kettenbach,  and  Dwyer  to  acquire  Gov- 
ernment timber  lands  in  said  two  townships  are  the 
contests  instituted  by  Dwyer  and  the  circumstances 
surrounding  the  devolution  of  the  title  to  the  claims 
thus  contested  to  Kester,  Kettenbach,  and  Dwyer. 

It  was  agreed  between  Kester,  Kettenbach,  and 
Dwyer,  after  said  nineteen  entrymen  applied  to  enter 
and  before  any  of  them  had  made  proof,  that  Dwyer 
should  contest  a  number  of  homestead  entries  made  in 
said  townships,  and  should  he  prevail  at  the  hearing, 
he  would  have  persons  he  held  in  readiness  for  that 
purpose,  apply  to  file  upon  said  claims  under  the  timber 
and  stone  act  (pp.  2232  to  2235),  and  then  convey  the 
claims  to  them. 
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Pursuant  to  this  arrangement,  Dwyer  in  May,  1904, 
filed  contests  against  sixteen  homestead  entries  in  said 
townships  and  said  claims  were  su))sequently  entered 
under  the  timljer  and  stone  law,  a  number  of  them  by 
the  relatives  of  Kester  and  others  b}'^  employees  of 
Dwyer,  and  still  others  by  persons  procured  by  Dwyer 
to  enter  them  under  a  prior  agreement;  and  in  all 
cases  the  lands  so  entered  were  later  conveyed  to  Kester 
and  Kettenbach  or  to  the  wife  of  Dwyer. 

George  W.  Miller  filed  a  homestead  entry  on  a  quarter 
section  in  sec.  24,  T.  38,  on  February  24,  1904.  Wm. 
Dwyer  in  May  of  the  same  3^ear  filed  a  contest  against 
said  entry  and  the  case  was  closed  by  a  relinquishment 
October  28,  1904.  Later  said  claim  was  filed  upon 
under  the  Timber  Land  Act  by  Mabel  K.  Atkinson,  a 
sister  of  George  H.  Kester,  and  Mrs.  Atkinson  conveyed 
the  title  to  said  claim  to  Wm.  F.  Kettenbach  and 
George  H.  Kester  in  May,  1906  (pp.  1441-1442). 

Charles  F.  vShumaker  filed  a  homestead  entry  in  sec. 
29,  T.  38,  October  29,  1903.  Wm.  Dwyer  filed  a  con- 
test against  the  same  the  following  May  and  the  con- 
test case  was  closed  by  a  relinquishment  September  6, 
1905.  On  the  same  day  Jos.  F.  Atkinson,  brother-in- 
law  of  George  H.  Kester,  entered  said  claim  under  the 
timber  and  stone  act  and  after  final  proof  conveyed 
said  claim  to  Wm.  F.  Kettenbach  and  George  H.  Kester 
(pp.  1442-1443). 

Charles  B.  Thornberg  filed  a  homestead  entry  in  sec. 
29,  T.  38,  February  24,  1904.  Said  claim  was  contested 
by  Wm.  Dwyer  May  25,  1904,  and  a  relinquishment 
obtained,  and  later  Charles  S.  Myers  entered  said  claim 
under  the  timber  act  upon  prior  agreement,  and  after 
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making  proof  conveyed  the  title  to  said  claim  to  Wm. 
F.  Kettenbach  and  George  H.  Kester  March  21,  1906 
(pp.  1443-1444).     (Myers  is  one  of  the  Steffey  group.) 

On  February  24,  1904,  Charles  G.  Vogelman  filed  a 
homestead  entry  in  sec.  7,  T.  39.  Wm.  Dwyer  con- 
tested this  entry  May  25,  1904,  and  said  contest  case 
was  closed  by  a  relinquishment  in  November,  1905,  and 
Frank  L.  Moore  made  a  timber  and  stone  filing  on  said 
claim  (p.  1445). 

Wm.  B.  Walker  filed  a  homestead  entry  April  6,  1904, 
for  a  quarter  section  of  sec.  20,  T.  38.  A  contest  was 
filed  against  said  entry  May  25,  1904,  by  Wm.  Dwyer 
and  the  contest  case  was  closed  by  a  relinquishment, 
and  Hiram  F.  Lewis  made  a  timber  and  stone  entry  of 
said  claim  under  a  prior  agreement  and  later  conveyed 
title  of  said  entry  to  George  H.  Kester  and  Wm.  F. 
Kettenbach  (p.  1446). 

Walter  Williams  filed  a  homestead  entry  on  a  quarter 
of  sec.  15,  T.  38.  A  contest  was  filed  against  this  entry 
by  Wm.  Dwyer  May  25,  1904.  The  contest  was  closed 
by  a  relinquishment  of  the  entry.  On  August  23,  1904, 
the  date  of  the  relinquishment,  Charles  Carey  made  a 
timber  and  stone  filing  on  said  claim  under  a  prior 
agreement,  and  in  April,  1905,  conveyed  title  to  the 
same  to  Wm.  F.  Kettenbach  and  George  H.  Kester 
(p.  1447). 

Albert  J.  Flood  made  homestead  filing  in  sec.  15,  T. 
38,  in  February,  1904.  Wm.  Dwyer  contested  said 
entry  May  25,  1904.  The  contest  case  was  closed  by  a 
relinquishment  of  the  entry  July  11,  1904.  On  the 
same  day  Albert  G.  Kester,  brother  of  George  H.  Kes- 
ter, entered  said  claim  under  the  timber  and  stone  act 
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and  later  conveyed  the  title  to  said  claim  to  Wm.  F. 
Kettenbach  and  George  H.  Kester.  The  said  deed  was 
recorded  at  the  request  of  Wm.  Dwyer  (p.  1448). 

John  P.  Harlan  entered  a  quarter  section  of  land  of 
sec.  28,  T.  40,  under  the  homestead  law.  Wm.  Dwyer 
filed  a  contest  against  the  same  October  4,  1904.  The 
contest  was  later  dismissed  by  the  Secretary  of  the 
Interior  (p.  1449). 

Wm.  R.  La-^Tence  made  homestead  filing  on  a  quar- 
ter of  sec.  15,  T.  38.  This  entry  was  contested  ])y  Wm. 
Dwyer  May  25,  1904,  and  the  case  was  closed  by  a 
relinquishment  July  11,  1904.  On  the  same  day  Ben- 
jamin F.  Rowland,  husband  of  Hattie  Rowland,  of  the 
''Line-up,"  entered  said  claim  under  the  timber  and 
stone  act  and  later  conveyed  the  title  to  said  claim  to 
Kittie  E.  Dwyer  (p.  1450). 

On  February  24,  1904,  Fred  H.  McConnell  made 
homestead  filing  on  a  quarter  of  sec.  30,  T.  38.  Wm. 
Dwyer  filed  a  contest  against  said  entry  in  May,  1904, 
and  the  case  was  closed  by  a  rehnquishment  August  5, 
1904.  On  the  same  day  Malvern  C.  Scott,  who  assisted 
Goldsmith  and  Dwyer  in  cruising  for  the  State  selec- 
tions, entered  said  claim  under  the  timber  land  law, 
and  on  February  5,  1906,  conveyed  the  title  to  said 
claim  to  Wm.  F.  Kettenbach  and  George  H.  Kester 
(p.  1451). 

Frank  A.  McConnell  made  homestead  filing  on  a 
quarter  of  sec.  20,  T.  38,  February  24,  1904.  This 
claim  was  contested  by  Wm.  Dwyer  and  the  case  closed 
by  a  relinciuishment  December  12,  1904.  Margaret  A. 
Miller  on  the  same  day  entered  said  claim  under  the 
timber  and  stone  act  and  later  conveyed  title  to  the 
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claim  to  Kittle  E.  Dwyer,  the  deed  being  recorded  at 
the  request  of  Wm.  Dwyer,  her  husband  (p.  1452). 

On  February  24,  1904,  Albert  Anderson  made  home- 
stead filing  in  sec.  30,  T.  38.  This  claim  was  also  con- 
tested by  Wm.  Dwyer,  May  25,  1904.  The  contest  was 
closed  by  a  relinquishment,  December  12,  1904.  Mary 
E.  Sherman  on  the  same  day  made  a  timber  and  stone 
filing  on  the  same  claim  and  later  conveyed  the  title  to 
the  same  to  Kittie  E.  Dwyer  (p.  1453). 

George  G.  James  entered  land  in  sec.  8  and  9,  T.  38, 
under  the  homestead  law,  February  24,  1904.  Wm. 
Dwyer  filed  a  contest  against  this  claim  and  the  con- 
test was  closed  by  a  rehnquishment  September  21, 
1904.  On  the  same  day  George  C.  Davenport  made 
timber  and  stone  filing  on  said  claim  and  later  conveyed 
the  title  to  the  same  to  Wm.  F.  Kettenbach  and  George 
H.  Kester  (p.  1454). 

John  McHardie  on  April  18,  1904,  filed  a  homestead 
entry  on  a  quarter  of  sec.  19,  T.  38.  Wm.  Dwyer  filed 
a  contest  against  said  entry  in  May,  1904.  The  con- 
test case  was  closed  b}^  a  relinquishment  of  the  entry 
September  8,  1904.  On  the  same  day  Edwin  Bliss,  an 
emplo3^ee  of  Dwyer  (p.  3306),  and  who  also  assisted 
Dwyer  and  Goldsmith  in  cruising  for  the  State  selec- 
tions, entered  said  claim  under  the  timber  and  stone 
act  and  later  conveyed  title  to  the  claim  to  Wm.  F. 
Kettenbach  and  George  H.  Kester  (p.  1455). 

Carl  Rogers  made  homestead  filing  for  NE.  |,  sec. 
12,  T.  38,  R.  5  E.,  B.  M.  Rogers  later  relinquished 
this  claim  and  filed  on  the  same  under  the  timber  and 
stone  act.  This  latter  filing  was  contested  b}^  Wm. 
Dwyer  May  4,   1906.      The  contest  was  closed  b}^  a 
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relinquishment  March  14,  1908.  On  the  same  day 
some  Northern  Pacific  scrip  was  filed  on  said  claim, 
the  nonmineral  affidavit  being  executed  by  Wm.  Dwyer 
(p.  1457). 

On  February  24,  1904,  L.  Grace  Rogers  made  a  home- 
stead entry  in  sec.  12,  T.  38.  This  she  reUnquished 
and  filed  upon  said  claim  under  the  timber  and  stone 
law.  Contest  was  filed  against  this  entry  by  Wm. 
Dwyer,  and  the  receiver  and  register  of  the  land  office 
held  in  favor  of  the  contestant.  The  papers  in  the  case 
were  transmitted  to  the  General  Land  Office,  and  no 
further  action  has  been  taken  upon  them.  Northern 
Pacific  scrip  was  filed  on  this  entry,  and  Wm.  Dwyer 
made  the. nonmineral  affidavit.  Later  a  half  interest 
in  said  claim  and  the  one  last  preceding,  was  conveyed 
to  Wm.  F.  Kettenbach,  and  a  quarter  interest  was  con- 
veyed to  George  H.  Kester,  said  deed  being  recorded 
at  the  request  of  Wm.  Dwyer  (p.  1457). 

Susan  Comstock  made  a  homestead  filing  May  25, 
1904,  in  sec.  29,  T.  39,  R.  5  E.,  B.  M.  Wm.  Dwyer 
filed  a  contest  against  said  claim  May  25,  1904,  and  the 
contest  case  was  closed  by  a  reHnquishment  October 
26,  1904.  On  the  same  day  Edward  M.  Lewis  entered 
a  portion  of  said  claim  under  the  timber  and  stone  act, 
upon  a  prior  agreement,  and  Wm.  E.  Helkenberg  en- 
tered the  remainder  of  the  claim  under  the  timber  and 
stone  act  on  the  same  day.  The  property  so  entered 
by  Lewis  and  Helkenberg  v^'as  later  conveyed  to  George 
H.  Kester  and  Wm.  F.  Kettenbach  (p.  1459). 

THE  HIRAM  F.  LEWIS  ENTRY. 

Hiram  F.  Lewis,  who  has  resided  at  Lewiston  for 
about   nine   years   and   who   made   entry   under   the 
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timber  and  stone  law  of  the  homestead  claim  of  Wm.  B. 
Walker  which  was  relinquished  after  a  contest  by 
Dwyer,  had  testified  at  two  criminal  trials  relative  to 
the  manner  in  which  he  had  taken  up  said  claim  and 
had  also  made  an  affidavit  before  a  special  agent  of 
the  land  office  concerning  the  same.  At  the  trial  of 
Wm.  Dwyer  in  the  fall  of  1906  on  the  charge  of  sub- 
ornation of  perjury,  and  also  at  the  trial  in  the  spring 
of  1907  of  Wm.  F.  Kettenbach,  George  H.  Kester 
and  Wm.  Dwyer  charged  with  conspiracy  to  defraud 
the  Government  of  timber  lands,  Lewis  testified  that 
Dwyer  suggested  to  him  the  advantage  of  making  a 
timber  land  entry;  that  prior  to  making  the  entry 
Dwyer  agreed  to  give  him  $150.00  for  his  right  at  the 
time  the  claim  was  turned  over  to  them;  and  that 
he  received  $150.00  from  Kester  pursuant  to  said  agree- 
ment. He  made  practically  the  same  statements  in 
the  affidavit  in  1905.  He  also  testified  that  the  state- 
ments made  in  his  sworn  statement  were  imtrue  and 
that  he  knew  they  were  untrue  at  the  time  of  making 
the  statement  (pp.  901  to  1055).  At  the  present 
trial  he  testifies  that  Dwyer  told  him  that  they  had 
some  good  timber  claims  and  if  he  wanted  to  take 
one  of  them  he  could  make  a  little  money  out  of  it 
(p.  905).  He  obtained  a  relinquishment  from  Dwyer 
before  entering  the  claim  and  filed  the  same  at  the  land 
office  at  the  time  he  made  application  to  enter  (p.  927) . 
He  now  says  that  Dwyer  didn't  say  he  would  give  him 
$150.00  because  he  got  $250.00  (pp.  905  to  915) ,  and  that 
he  received  $250.00  from  Kester  (p.  917).  Hegot$200.00 
from  George  H.  Kester  with  which  to  make  proof. 
He  made  the  arrangements  with  Kester  himself.    He 
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met  Dwyer  and  Kester  together  on  the  street  one  day 
and  they  talked  about  this  claim.  He  thinks  it  was 
after  he  had  entered  it  (pp.  927  to  929).  With  part 
of  the  money  Lewis  received  from  Kester  he  paid  his 
filing  fees  (pp.  946-947).  Dwyer  gave  him  a  copy 
of  the  final  proof  papers  to  read  before  he  made  proof 
(p.  933).  Dwyer  asked  Lewis  if  he  had  a  brother  and 
said  he  had  another  relinquishment  of  a  claim  that 
the  brother  could  get.  Hiram  Lewis  procured  his 
brother  Edward  M.  Lewis  to  enter  a  timber  claim,  to 
which  Dwyer  furnished  the  relinquishment  (p.  932). 
A  contest  w^as  filed  against  the  entry  made  by  Edward 
M.  Lewis.  The  expense  of  this  contest  was  paid  by 
Hiram  Lewis  and  he  was  reimbursed  for  the  amount 
thus  expended  by  Kester  (p.  937).  Hiram  Lewis  got 
most  of  the  money  from  the  Lewiston  National  Bank 
for  the  expenses  of  his  brother  in  taking  up  his  claim 
(p.  956).  Both  claims  were  conveyed  to  Kester; 
$150.00  was  received  for  Edward  M.  Lewis's  claim  over 
and  above  expenses  for  his  own  claim  (p.  957). 
(Pp.  901  to  1003,  Lewis's  testimony.) 

THE  EDWARD  M.  LEWIS  ENTRY. 

Edward  M.  Lewis  made  a  timberland  entry  October 
26,  1904  (p.  2042),  on  the  homestead  claim  of  Susan 
Comstock  that  had  been  contested  by  Dwyer  and  relin- 
quished. His  brother,  Hiram  F.  Lewis,  told  him  he 
had  a  chance  to  take  up  this  claim  and  that  he  was  to 
go  to  the  timber  with  Dwyer.  He  did  not  have  the 
money  with  which  to  enter  this  claim,  but  Hiram  told 
him  to  leave  it  to  him  and  that  it  would  be  all  right 
(pp.  2444-2445).     Two  days  after  this  conversation  he, 
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in  company  with  Dwyer,  started  for  the  timber.  They 
were  three  days  on  this  excursion,  all  the  expenses  of 
which  were  paid  by  Dwyer.  Several  days  after  his 
return  from  the  timber  Edward,  at  the  direction  of 
Hiram,  went  to  the  law  office  of  one  Mullen,  where  his 
filing  papers  were  prepared.  Mullen  had  a  description 
of  the  land  (pp.  2045-2046) ;  he  did  not  pay  Mullen  a 
fee  for  preparing  said  papers;  and  Dwyer  named  the 
witnesses  for  final  proof.  Before  filing,  Hiram  F. 
Lewis  told  him  he  would  see  that  he  got  the  money  with 
which  to  take  up  the  claim  (p.  2046).  He  received  the 
money  with  which  to  pay  the  filing  fee  at  the  land  office 
just  before  filing  from  Dwyer  (p.  2055).  He  did  not 
pay  anything  for  the  relinquishment,  nor  did  he  pay  a 
location  fee.  His  brother  gave  him  a  check  with  which 
to  obtain  the  money  for  final  proof,  and  he  did  not  use 
a  dollar  of  his  own  money  in  the  transaction;  nor  did 
he  give  a  note  for  the  money  furnished  him  (p.  2047) ; 
nor  did  he  pay  any  interest  on  said  money ;  and  nothing 
was  said  about  returning  it  (p.  2048).  After  proof  a 
contest  was  filed  on  forty  acres  of  this  claim,  and  Dwyer 
advised  Edward  Lewis  to  retain  Mullen  to  defend  the 
case,  and  stated  that  he  thought  the  fee  would  be  about 
$30.00.  Following  Dwyer's  advice,  he  retained  Mullen 
and  paid  him  $30.00.  He  told  his  brother  of  this 
expenditure,  who  said  it  would  be  returned  to  him,  and 
he  was  later  reimbursed  for  that  amount  as  herein- 
before stated  (pp.  2048,  2049,  2051,  2059,  2060). 
Hiram  F.  Lewis  told  Edward  that  he  (Edward)  did 
not  own  the  claim  and  had  no  right  to  sell  it,  but  that 
'4t  belonged  to  these  other  parties  and  Dwyer"  (pp. 
2050,    2051,   2056).     Edward   afterwards   deeded   the 
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property  to  Hiram  (p.  2050),  who  turned  same  over 
to  Kester,  Kettenbach,  and  Dwyer.  Edward  received 
$125.00  out  of  the  claim  (p.  2051).  At  the  trial  of  the 
criminal  cases  Edward  and  Hiram  Lewis  agreed  that 
they  would  stand  together  and  give  no  more  informa- 
tion than  they  had  to.  Hiram  told  Edward  not  to  tell 
anything  that  would  get  him  into  trouble  (p.  2066). 

THE  CAREY  ENTRY. 

Walter  Williams,  who  resides  at  Oakdale,  Wash., 
made  the  homestead  filing  in  the  Lewiston  land  office 
in  February,  1904,  hereinbefore  referred  to.  He  and 
Albert  Flood  were  notified  that  contests  had  been  filed 
against  their  claims.  They  went  to  the  land  office  to 
inquire  into  the  matter,  and  were  there  referred  to 
Wm.  D^v3'er.  Dwyer  told  them  that  they  couldn't  prove 
up  on  the  land,  and  that  as  it  would  cost  him  $50.00  to 
contest  the  claims,  he  was  willing  to  give  them  that 
amount  of  money  if  they  would  relinquish  the  claims. 
After  discussing  the  matter,  Williams  and  Flood  con- 
cluded that  it  would  be  best  to  accept  Dwyer's  offer, 
and  the  same  day  they  made  out  their  relinquishments 
at  the  Lewiston  National  Bank.  Dwyer  and  W^m.  F. 
Kettenbach  were  present  at  the  time  and  Kettenbach 
said,  as  Dwyer  had,  that  they  would  not  lose  their  right 
to  make  another  homestead  filing.  Later  they  sent  to 
Williams  through  the  mail  a  check  for  $50.00  (pp. 
1023  to  1028). 

Charles  Carey,  in  August,  1904,  was  conducting  a 
shooting  gallery  and  cigar  store  at  Lewiston,  and  later 
was  employed  by  a  butcher.  Carey  wanted  to  get  a 
timber  claim.     He  asked  ''Scotty"  (Malvern  C.  Scott) 
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if  he  could  find  him  a  claim.  Later  Scotty  told  him 
that  he  knew  where  he  could  get  a  claim  and  he  thought 
that  Carey  would  be  able  to  get  $150.00  out  of  it. 
Scotty  introduced  him  to  Dwyer,  saying  that  ''he 
(Carey)  is  a  good  boy;  he  is  an  all  right  fellow, — and 
told  how  long  he  had  known  me  and  different  things." 
Dwyer  said  he  could  locate  him,  but  that  he  didn't 
think  that  there  would  be  over  $125.00  in  it  for  him. 
Dwyer  said,  ''The  least  said  about  it  the  better;  I  had 
better  keep  it  to  myself."  Scotty  told  Carey  he  thought 
Dwyer  would  furnish  him  the  money  with  which  to  take 
up  the  claim.  Dw3^er  did  not  take  him  to  the  claim. 
Carey  had  been  in  that  locality  on  a  fishing  trip  at  one 
time,  and  was  pretty  sure  he  had  been  on  the  land 
(pp.  551  to  555).  Dwyer  gave  Carey  the  relinquish- 
ment that  he  had  received  from  Williams,  and  Carey 
entered  the  land  thus  relinquished  under  the  timber 
and  stone  act.  Carey  did  not  pay  anything  for  the 
relinquishment,  nor  was  he  requested  to  pay  for  it 
(p.  556).  Dwyer  prepared  his  filing  papers  and  gave 
him  the  money  with  which  to  pay  the  expenses  inci- 
dent to  filing.  He  understood  from  Scotty  that  Dwyer 
would  furnish  all  the  money  that  was  needed.  Dwyer 
did  give  him  the  money,  but  did  not  inquire  whether  it 
was  needed  or  not  (pp.  556  to  558).  The  day  before 
final  proof  Dwyer  gave  Carey  $400.00  for  that  purpose. 
At  Dwyer's  suggestion,  he  purchased  a  certificate  of 
deposit  with  the  money,  as  Dywer  said  it  would  look 
better.  Dwyer  discussed  with  Carey  the  propriety  of 
the  latter  swearing  that  he  did  not  purchase  the  land 
on  speculation,  etc.,  but  he  does  not  remember  whether 
it  was  in  regard  to  the  sworn  statement  or  final  proof. 
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He  does  remember,  however,  that  Dwyer  said,  ''You 
are  taking  it  up  for  your  own  benefit.     If  you  can  sell 
it  you  will  get  something  for  yourself."     Dv^yer  gave 
him  a  set  of  the  final  proof  papers  to  take  home  with 
him,  and  told  him  that  Scotty  would  inform  him  as  to 
answers  to  the  questions  about  which  he  was  not  sure. 
Dwyer  told  him  there  was  nothing  wrong  about  it,  that 
he  was  taking  it  up  for  his  own  benefit  (pp.  559  to  562). 
He  made  final  proof  with  the  $400.00  that  Dwyer  had 
given  him,  and  swore  that  it  was  his  own  money  (pp. 
562  to  563);  said    that    he    earned    the  same  in  his 
business  and  had  had   it  for  twelve  years   (p.  563). 
Immediately  before  making  proof,  Dwyer  gave  Carey 
$150.00,  and  immediately  after  proof  he  handed  that 
amount  back  to  Dwyer.  who  gave  him  a  receipt  for  it 
as  a  location  fee  (p.  565),  and  immediately  after  that, 
"  Well,  we  went  to  the  California  Wine  House,  and  he 
(Dwyer)  gave  me  $125.00."     Q.  Now,  what  did  he  give 
you  that  for?     A.  Well,  that  was  for — he  said  when  I 
took  up  the  claim;  he  said  I  could  get  that  much  out  of 
it  if  I  wanted  to  sell  it.     Q.  And  that  was  canying  out 
his  part  of  the  agreement,  was  it?     A.  Well,  yes;  I 
think  so,  as  I  understand  it   (p.  566).    *    *     *     Q. 
What  did  you  consider  that  $125.00  was  for  that  he 
gave  you  at  the  wine  house?     A.  I  considered  I  took 
up  his  proposition  of  $125.00.     That  was  ten  minutes 
after  he  made  proof  (pp.  568  to  569) .     When  Carey  first 
talked  to  Scotty,  he  understood  that  he  was  to  get 
$150.00  for  his  right  (p.  570).     In  going  over  the  ques- 
tions with  Dwyer  before  final  proof,  Dwyer  said,  "You 
haven't  any  agreement  to  sell"  (p.  576).     Immediately 
after  making  proof  he  went  to  the  office  of  one  Ketten- 
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bach  and  signed  and  acknowledged  a  printed  paper 

before  Kettenbach.     He  doesn't  know  whether  it  was 

a  deed  or  not.     A  few  minutes  thereafter  he  was  given 

the  $125.00,  and  that  is  all  the  money  he  got  out  of  his 

claim  (pp.  567  to  568). 

Albert  J.  Flood  gives  practically  the  same  testimony 

relative  to  the  relinquishment,  as  did  Williams,  and 

understood  that  the  same  was  to  be  held  in  escrow  until 

they  had  got  a  filing  on  the  land  (pp.  1003  to  1009). 

Kester's  brother  then  entered  claim  under  the  timber 

and  stone  act,  and  conveyed  to  Kester  and  Kettenbach 

(p.  1450). 

THE  STEFFEY  GROUP. 

AGREEMENT  BETWEEN  STEFFEY  AND  DWYER  AND  KNOWL- 
EDGE THEREOF  BY  KESTER  AND  KETTENBACH. 

In  the  fall  of  1905  Harvey  J.  Steffey,  a  timber  cruiser 
and  locator,  living  at  Pierce,  Idaho,  who  had  been 
interested  in  one  or  two  timber  claims  with  Dwyer 
and  Kester  and  had  been  employed  by  and  worked 
in  the  woods  with  Dwyer  (pp.  1745  to  1751),  entered 
into  an  agreement  with  Dwyer  that  Steffey  would  pro- 
cure a  number  of  persons  to  enter  timber  claimis  upon 
agreements  between  Steffey  and  the  persons  so  to  be 
secured,  to  be  made  prior  to  the  initiation  of  the  entries, 
that  Steffey  would  locate  said  persons  on  timber  claims, 
pay  their  filing  fees  and  furnish  them  with  the  money 
to  pay  for  the  land  and  all  incidental  expenses,  and 
that  said  persons  would  after  proof  convey  the  claims 
thus  entered  to  Kester  and  Kettenbach  and  be  paid 
by  Steffey  $150  to  $200  each  for  theu-  services.  Steffey 
was  to  check  upon  the  Lewiston  National  Bank  for  the 
money  necessary  to  carr}-  out  this  agreement,  whether 
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or  not  he  had  sufficient  funds  in  that  institution  to 
meet  said  checks,  and  Dwyer  assured  him  that  the 
checks  would  be  honored.  At  that  time  Steffey  knew 
that  Kester,  Kettenbach,  and  Dwyer  were  "working 
together  in  timber  claims"  (pp.  1751  to  1755,  1758, 
1772-1773,  1750-1751,  1803).  Dwyer  told  Steffey 
that  he  (Dwyer)  was  to  get  a  third  interest  in  the  land 
so  located  after  title  to  the  same  was  acquired,  and 
the  other  two-third  interest  was  to  go  to  Kester  and 
Kettenbach  (pp.  1802  to  1804);  and  that  he  (Steffey) 
would  be  (treated)  all  right— he  would  get  his  share  (p. 
1772).  Kester  also  told  Steffey  that  he  would  see  that 
he  received  what  was  due  him  and  that  he  need  have 
no  fears  whatever  (p.  1803).  Kester  further  advised 
Steffey  to  leave  the  matter  to  him  and  he  would  get 
what  he  claimed,  and  requested  him  not  to  make  any 
trouble  about  it  (p.  1856). 

Pursuant  to  this  agreement  with  Dwyer,  Steffey 
procured  the  following-named  persons  to  enter  timber 
claims:  Charles  S.  Myers,  Jannie  Myers,  Mar}^  A. 
Loney,  Charles  A.  Loney,  James  T.  Jolly,  Effie  A. 
Jolly,  Clinton  E.  Perkins,  and  Frank  J.  Bonney. 
Each  of  said  men  had  married  sisters  of  Mrs.  Myers, 
and  at  the  time  their  entries  were  made  Steffey  was 
boarding  at  the  home  of  another  sister  of  Mrs.  Myers, 
a  Mrs.  Gaffney. 

These  claims  are  known  as  the  Steffey  entries.  Said 
claims  were  entered  pursuant  to  an  agreement  between 
Steffey  and  said  named  persons  that  Steffey  would 
locate  them  on  timber  claims,  furnish  them  with  the 
money  to  make  their  appHcations  to  file  and  to  pay 
for  the  claims,  and  all  expenses  in  connection  there- 
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with,  and  that  after  final  proof  said  entrymen  and 
entry^\^oman  were  to  conve}^  the  claims  so  filed  upon 
and  entered  to  whomsoever  Steffey  would  designate, 
and  that  Steffey  w^ould  pay  them  $200  apiece  (1771, 
1870-1871).  These  agreements  were  made  before  said 
persons  so  procured  had  made  applications  to  file  on 
the  land  or  taken  any  steps  whatever  to  initiate  the 
entries.  Under  said  agreements  Steffey  located  said 
persons  on  timber  claims,  paid  their  expenses  to  and 
from  the  land  and  their  expenses  from  their  homes  to 
the  land  office  at  Lewiston  and  return,  both  when  they 
filed  and  when  they  made  proof  and  purchased  the 
land.  Steffey  also  paid  their  filing  fees  and  the  ex- 
pense of  publication,  and  gave  each  of  them  the  amount 
of  money  necessar}^  to  pa}'  for  the  land.  After  final 
proof  said  persons  conveyed  the  title  to  the  land  they 
had  acquired  to  Kester  and  Kettenbach  and  Steffey 
paid  them  $200  apiece,  except  one  who  entered  an 
eighty-acre  claim,  and  to  that  Steffey  paid  $175.  The 
money  expended  by  Steffey  in  securing  said  claims  was 
obtained  from  the  Lewiston  National  Bank  on  his 
check,  and  in  many  instances  there  was  not  a  sufficient 
credit  balance  in  the  account  to  cover  the  amount  of 
the  checks  (pp.  1777-1778).  Before  any  applications 
had  been  made  to  file  on  any  of  these  claims,  Steffey  had 
discussed  with  Dwyer  the  character  of  the  claims  and 
the  conditions  upon  which  the  proposed  entrymen 
would  take  up  the  claims.  As  to  one  of  said  claims, 
which  they  intended  to  secure  through  a  proposed  en- 
tryman  whom  Steffey  said  he  could  procure  to  enter 
the  same  for  $100  or  $150,  Dwyer  said  he  could  get  a 
number  of  persons  to  enter  that  claim  for  $100,  the 
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claim  referred  to  being  a  homestead  entry  of  Thorn- 
berg  that  Dwyer  had  contested,  as  hereinbefore  men- 
tioned. This  claim  was  later  entered  by  Myers. 
Steffe}^  and  Dwyer  had  gone  over  a  number  of  these 
claims  together  before  filings  were  made  thereon  and 
others  they  had  examined  before  the  money  was  fur- 
nished the  entrymen  to  make  proof  and  pay  for  the 
land  (pp.  1772  to  1775,  1783,  1790  to  1793,  1800  to 
1803,  1752).  The  advisability  of  locating  Entrymen 
Loney  and  Jolly  on  two  of  said  claims  was  discussed 
at  the  bank  between  Steffey  and  Dwyer  in  the  presence 
of  Kester,  and  when  it  was  decided  that  they  would 
secure  those  claims  by  locating  Loney  and  Jolly  upon 
them  Kester  was  much  pleased  at  the  prospect  of 
obtaining  two  such  good  claims  and  agreed  that  it  was 
advantageous  to  get  claims  of  that  quality.  Steffey 
said :  "  I  had  looked  up  the  claims,  and  came  down  to 
Lewiston  to  meet  Mr.  Dwyer,  and  told  him  I  had  two 
exceptionally  good  claims,  and  that  I  had  some  people 
to  put  on  them,  and  he  said  ^All  right,'  and  he  asked  me 
about  the  claims,  and  I  told  him  that  one  of  them  was 
exceptionally  good,  I  thought;  and  we  went  into  the 
bank,  and  he  told  Mr.  Kester  about  the  matter,  and  I 
compared  it  to  another  claim  called  the  Dellmarie, 
(this  is  the  Carrie  D.  Maris  claim  referred  to  as  one  of 
the  Robnett  group)  and  told  him  one  of  them  was 
better  than  that,  and  he  asked  me  if  I  had  anybody 
to  put  on  them,  and  I  told  him  I  had,  and  he  said  if 
it  was  better  than  the  Dellmarie  claim  that  we  would 
have  a  champagne  supper.  Q.  That  was  Mr.  George 
H.  Kester  said  that?  A.  No;  it  was  Mr.  Dwyer  that 
said  that.     Mr,  Kester  was  inside  of  the  railing  of  the 
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bank.  Q.  Well,  did  I  understand  that  the  discussion 
as  to  the  comparative  merits  of  these  two  claims  was 
discussed  with  Mr.  Kester?  A.  Right  before  Mr.  Kes- 
ter,  yes.  Q.  And  this  Dellmarie  claim  that  you  refer 
to,  is  that  the  Carrie  D.  Claris  claim?  A.  That  is  the 
one;  yes"  (pp.  1783-1784).  This  discussion  was  be- 
fore the  entrymen  had  filed  (1783,  1790,  1850  to  1854). 
On  one  occasion  when  Dwyer  was  out  of  town  Steffey 
went  to  see  Kettenbach  to  arrange  for  money  for  two 
of  said  entrymen  to  make  proof.  He  asked  Ketten- 
bach where  he  was  to  get  the  money  for  that  purpose 
and  also  talked  with  him  about  his  overdrafts.  Ket- 
tenbach stated  that  he  would  arrange  to  have  the 
money  for  final  proof  for  the  two  entrymen  at  the  Idaho 
Trust  Company.  This  arrangement,  however,  was  not 
made,  and  later  Kettenbach  told  Steffey  to  draw  his 
check  upon  the  bank  for  the  money  needed  (pp.  1807- 
1808).  The  two  entrymen  were  with  Steffey  when  he 
drew  the  money  for  their  proof,  and  Kettenbach  was 
familiar  with  everything  he  was  doing  and  knew  what 
he  wanted  the  money  for  (pp.  1807-1808).  The  pay- 
ing teller  of  the  bank  was  given  a  general  authorization 
by  Kester  to  pay  Steffey's  checks  when  his  account  was 
overdrawn.  When  Steffey's  overdrafts  aggregated  sev- 
eral thousand  dollars,  the  matter  was  submitted  to 
Kester  for  his  O.  K.,  and  on  several  occasions  the  teller 
did  call  Kester's  attention  to  Steffey's  overdrafts 
(p.  2781).  On  one  occasion  Kester  directed  the  book- 
keeper to  honor  all  of  Steffey's  checks.  He  said  that 
if  Steffey  overdrew  his  account  it  was  all  right  as  Steffey 
was  up  in  the  timber  cruising  and  locating  for  them 
and  at  times  was  buying  timber  for  them  (Kester  and 
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Kettenbach)  (p.  2329).  Steffey  didn't  charge  any  of 
said  persons  that  he  located  a  location  fee  and  he  was 
not  paid  a  location  fee,  nor  was  a  fee  for  location  in- 
cluded in  the  expenses  (p.  1773).  Steffey  told  said 
entrymen  that  he  didn't  have  an  agreement  with  them, 
in  order  that  he  might  protect  himself,  Kester,  Ket- 
tenl)ach,  and  Dwyer  as  much  as  possible  (pp.  1759, 
1866,  1867).  As  has  been  stated,  all  the  money  used 
by  Steffey  for  the  entrymen  to  file  and  perfect  said 
entries  was  drawn  from  the  Lewiston  National  Bank 
on  Steffey's  individual  check,  whether  he  had  a  credit 
balance  or  not.  The  balance  of  the  $200  due  to  each 
entryman  was  paid  in  the  same  way  at  the  dates  of  the 
transfers  of  the  claims  from  the  entrymen  to  Kester 
and  Kettenbach. 

In  the  testimony  of  Steffey,  on  cross-examination, 
occurs  the  following: 

Q.  What  did  he   (Kettenbach)   pay  you  for 
them  (the  claims)  ? 

A.  He  didn't  pay  me  anything  for  them. 

Q.  What  did  he  pay  for  the  claims? 

A.  He  paid  these  people  $200;  they  all  got 
the  $200. 

Q.  You  had  already  paid  that  according  to 
your  testimony. 

A.  No;  I  hadn't  already  paid  that. 

Q.  Well,  it    was    charged    to    your    account, 
wasn't  it"? 

A.  Well,  I  don't  know  whether  it  was  or  not. 

Q.  You  had  given  your  checks  for  it? 

A.  Well,  I  had  given  my  checks;  yes. 

Q.  And    they   were    paid — the    checks   were 
paid — and  they  were  returned  to  you,  charging 
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the  same  as  any  other  checks  you  drew  on  the 
bank,  were  they  not? 

A.  Yes,  sir  (p.  1827). 

Q.  Then  they  must  have  been  charged  up  to 
your  account,  were  they  not? 

A.  Well,  this  money  wasn't  paid  finally  until 
the  land  was  deeded  over  to  Kester  and  Ketten- 
bach.     *     *     >i< 

Q.  Well,  now,  then,  how  did  you  get  your 
money  back;  how  was  your  settlement  made? 

A.  I  didn't  get  my  money  back. 

Q.  How  was  your  settlement  made? 

A.  The  settlement  was  made  when  the — I 
don't  know  how^  they  did  make  the  settlement. 
I  never  paid  any  attention  to  my  checks  after- 
wards. I  supposed  they  straightened  those 
things  up  themselves  (p.  1827). 

So  in  the  fall  of  1905  Harvey  J.  Steffey  engaged  in  the 
timber  business  with  Dwyer,  Kester,  and  Kettenbach, 
and  for  the  funds  with  which  to  pay  the  expenses  inci- 
dent to  initiating  the  entries  before  mentioned  and 
furnishing  the  entrymen  the  amount  of  money  for  final 
proof,  Steffey,  on  different  occasions,  acting  upon  the 
instructions  of  Kester,  Kettenbach,  and  Dwyer,  drew 
his  checks  upon  the  Lewiston  National  Bank  when 
there  was  not  a  suflftcient  credit  balance  in  his  account 
to  pay  the  same.  The  pa3^ment  of  these  checks  cre- 
ated overdrafts  in  the  account,  and  from  time  to  time 
Steffey  gave  notes,  to  cover  the  overdraft,  which  were 
returned  to  him  after  the  entrymen,  who  had  been 
located,  had  conveyed  the  claims  to  Kester  and  Ketten- 
bach. Steffey  did  not  pay  these  notes,  but  they  were 
afterwards  taken  up  by  Kester  and  Kettenbach. 
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The  following  is  a  description  of  the  aforementioned 
notes  given  by  Steffey  in  renewal  of  notes  given  to 
cover  said  overdrafts : 


Xumber. 


Date. 


Time. 


Interest.  ;    Amount,     i   Page. 


15888 
15937 
16051 

16055 

16197 


Dec.  29.1906 
Jan.  17. 1907 
2.1907 


Apr. 
Apr. 
Julv 


4.1907 
(i.  1907 


Demand.. 
Demand.. 
Demand.. 

6  months. 

3  months. 


Per  cent. 
10 
10 
10 

10 

10 


$1,311.00 

1,000.00 

350.00 

700.00 

300.00 


3753 
3754 
3754 
3754 
3755 
3755 


3.  661.  00 


The  aggregate  of  the.se  five  notes  is  $3,661.  and  the 
interest  computed  upon  them  December  28.  1907, 
amounted  to  $318.  The  total  amount  of  the  notes 
and  interest  is  $3,979  (p.  3755).  On  December  28. 
1907,  each  of  these  said  notes  was  paid  at  the  bank,  and 
the  total  amount  charged  to  the  land  account  of  Kester 
and  Kettenbach  (pp.  3757,  3755).  This  explains  how 
Steffey 's  settlement  with  the  bank  was  made,  and  also 
explains  why  in  reply  to  that  inquiiy  he  gave  the  not 
wholly    intelligible    and   apparently   evasive    answer, 

"The   settlement   was   made  when  the I   never 

paid  any  attention  to  my  checks  after^'ards.  I  sup- 
posed they  straightened  those  things  up  themselves." 
The  fact  is  he  knew  nothing  about  the  account,  and  they 
straightened  it  up  to  suit  themselves. 

THE  CHARLES  S.  MYERS  ENTRY. 

Charles  S.  Myers,  husband  of  Janie  Myers,  entered 
a  timber  claim  October  30,  1905  (p.  603).  This  is  the 
Thornberg  claim  that  D^^yer  had  contested,  but 
Mvei^   does  not   know  how   the   relinquishment  was 
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obtained  (pp.  604,  1443,  1444).     At  that  time  he  had 
resided  at   Fraser,   Idaho,   for   14  years.     Myers  told 
Steffey  he  would  not  mind  taking  up  a  claim,  but  that 
he  didn't  have  any  money.     Steffey  told  him  he  could 
get  him  a  claim, — that  it  wasn't  a  very  good  one,  but 
that  he  could  make  $150  out  of  it.     Steffey  said  he 
would  let  him  have  the  mone}^  to  enter  the  claim  and 
to  pay  all  his  expenses  (p.  605).     Steffey  gave  him  $20 
to  pay  his  expenses  to  Lewiston  and  return  and  to  pay 
his  filing  fees  at  the  land  office  (pp.  605,  606).     The 
original  agreement  between  Steffey  and  Myers  before 
the  latter  filed  was  that  Steffey  was  to  let  him  have  the 
money  to  purchase  the  land,  and,  in  compliance  with 
this  agreement,  Steffey  met  Myers  at  Lewiston  the  day 
Myers  was  to  make  proof  and  gave  him  something 
over  $400.00,  and  that  is  the  money  with  which  Myers 
made  proof  immediately  thereafter  (p.  608).     Myers 
made  proof  January  22,  1906  (p.  604).     He  executed 
a  deed  conveying  title  to  said  claim  to  Kester  and  Ket- 
tenbach,  March  12,   1906  (pp.  614,  618),  and  Steffey 
then  gave  him  $150.00  (p.  613).     The  whole  transac- 
tion turned  out  just  as  Myers  understood   it  would 
from  the  arrangement  he  had  with  Steffey  when  they 
first   talked   of   taking  up   a   claim  (p.   613).     Myers 
would  not  have  sold  the  claim  to  any  one  else  without 
giving  Steffe}^  a  chance  to  buy  it.     He  felt  under  obli- 
gations to  Steffey  and  that  he  had  a  prior  right  (pp.  613, 
614).     Steffey  says  that  before  Myers  filed  and  before 
he  took  him  to  the  claim,  he  told  Myers  he  would  give 
him  $150.00  if  he  would  enter  a  claim  and  convey  it  to 
whomsoever  he  would  designate;  that  Myers  agreed  to 
this  and  Steffe}^  then  furnished  him  the  money  for  his 
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expenses  to  Lewiston  and  the  filing  fee.  (StefTey  paid 
for  publication  personally)  (pp.  1756,  1757) ;  gave  him 
the  money  with  which  to  purchase  the  land  (p.  1758) ; 
and  had  Myers  execute  the  deed  to  Kester  and  Ketten- 
bach  and  gave  him  $150.00  in  accordance  with  th(i 
agreement  he  had  with  him  before  he  entered  the  claim 
(p.  1760). 

THE  JANNIE  MYERS  ENTRY. 

Jannie  Myers,  wife   of  Charles  S.   Myers,   made  a 
timberland  entry  March  19,  1906  (pp.  620,  624).     She 
testified  that  Steffey  was  at  her  home  one  day  four  or 
five  months  before  she  filed,  and  they  talked  about 
taking  up  a  claim,  and  she  asked  him  if  he  could  get 
her  one.     She  did  not  have  any  money  with  which  to 
purchase  a  claim.     The  matter  was  discussed  at  home, 
however,  as  to  the  way  by  which  her  husband  had  got- 
ten  his   claim,    and   the   arrangements   he   had   with 
Steffey,  and  she  wanted  to  get  a  claim  in  the  same  way 
(pp.  621,  622).     Steffey  accompanied  her  to  Lewiston 
and  to  the  land  office  when  she  filed  (p.  623).     At  the 
date  for  final  proof,  Steffey  again  went  to  Lewiston 
with  Mrs.  Myers.     She  does  not  know  who  paid  the 
expenses  of  this  trip,  but  thinks  her  husband  had  an 
understanding  with  Steffey  that  Steffey  was  to  pay  all 
the  expenses  and  furnish  the  money  to  take  up  the 
claim,  and  it  was  her  understanding  that  she  was  to 
take  up  a  claim  under  the  same  conditions  her  husband 
did  (pp.  625,  626).     She  made  proof  June  6,  1906  (p. 
624),  and  paid  $200  in  the  land  office  at  that  time. 
''Q.  Where  did  you  get  that  money?     A.  Well,  I  don't 
remember  now  where  I  did  get  it;  I  think  I  had  part  of 
it  myself.     Q.  Whom  did  you  get  the  rest  from?    A. 
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I  think  from  Mr.  Steffey."  She  did  not  give  Steffey  a 
note  for  the  money  furnished,  nor  did  she  pay  any 
interest.  She  signed  a  deed  dated  July  11,  1906  (pp. 
627,  630),  presented  to  her  by  Steffey  and  Dwyer,  con- 
veying the  claim  to  Kester  and  Kettenbach  (p.  628). 
Shortly  afterwards,  Steffey  paid  her  $125.00.  ''Q. 
And  is  that  what  you  understood  he  was  to  give  you 
when  you  entered  the  claim?  A.  Well,  there  wasn't 
any  understanding  just  how  much  I  was  to  get.  Q. 
Was  it  approximate  how  much  you  would  get"?  A.  He 
thought  about  that— that  I  could  get"  (p.  629).  The 
entire  transaction  turned  out  just  as  she  understood 
it  would  at  the  time  she  had  her  first  talk  with  Steffey 
about  the  claim  (p.  630).  Steffey  testified  that  he  had 
an  arrangement  with  Jannie  Myers  that  he  was  to  locate 
her  on  a  timber  claim,  pay  all  of  her  expenses,  and  she 
was  to  convey  the  claim  to  whomsoever  he  told  her,  and 
he  guaranteed  that  she  would  make  $150.00  (pp.  1762, 
1761).  Steffey  had  a  Mr.  Gaffney  locate  Mrs.  Myers; 
Steffey  gave  her  $10  to  pay  the  expenses  from  home  to 
Lewiston  when  she  filed  (p.  1763);  he  had  her  filing 
papers  prepared  and  paid  the  fee  for  the  same  (p.  1763) . 
When  Mrs.  Myers  went  to  Lewiston  to  make  proof, 
Steffey  again  met  her,  and  gave  her  $250.00  with  which 
to  make  proof  and  to  pay  for  the  land  (the  claim  was 
80  acres)  (p.  1765).  Steffey  had  her  execute  a  deed  for 
the  claim  to  Kester  and  Kettenbach,  and  afterwards 
he  paid  her  the  balance  of  the  money  for  her  claim, 
making  $150.00  in  all  (p.  1766). 

As  to  this  entry  (and  the  other  entries  forming  the 
Steffey  group),  the  court  said:  ''I  am  convinced  by 
the  circumstances  of  the  case  and  the  admitted  conduct 
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of  the  parties  that  they  all  made  the  entries  with  the 
understanding  both  upon  their  part  and  upon  the  part 
of  Steffey  that,  upon  issuance  of  final  certificate,  for  a 
definite  consideration,  they  should  convey  the  land  to 
anyone  whom  Steffey  might  designate"  (p.  350).  The 
court  held,  however,  that  Kester  and  Kettenbach,  in 
purchasing  the  titles  from  the  entrj^men,  acquired  the 
same  as  innocent  purchasers. 

THE  MARY  A.  LONEY  ENTRY. 

Mary  A.  Loney,  who  made  a  timber  and  stone  filing 
March  23,  1906  (p.  2724),  is  the  wife  of  Charles  E.  Loney 
and  sister  of  Effie  A.  Jolly,  Janie  ]\Iyers,  and  a  sister- 
in-law  of  Clinton  E.  Perkins  (p.  2717).  She  testified 
that  at  the  time  she  talked  with  Steffey  about  taking 
up  a  claim  she  did  not  have  the  money  with  which  to 
purchase  one,  nor  did  she  know  where  she  was  to  get 
the  money.  Charles  Myers  had  explained  to  her  the 
manner  in  which  he  had  taken  up  his  timber  claim,  and 
about  the  time  that  she  went  to  view  the  claim  Steffey 
told  her  and  Mrs.  Jolly  that  he  would  get  the  money 
for  them  and  about  what  they  would  get  out  of  their 
claims.  He  told  them  they  would  get  between  $200 
and  $250  (p.  2721).  At  the  first  conversation  she  had 
with  Steffey,  he  said  he  couldn't  make  an  agreement  to 
buy  the  land  (p.  2722).  She  does  not  know  what 
brought  about  this  conversation,  as  she  never  asked 
him  to  make  an  absolute  agreement.  She  thinks  she 
had  heard  that  Steffey  and  Dwyer  were  in  the  locating 
business  together  Mrs.  Jolly  and  Mrs.  Loney  went  to 
view  the  land  together,  and  later  they  went  to  Lewiston 
with  Steffey  and  filed  on  the  claims  (p.  2723).     Steffey 
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furnished  most  of  the  money  to  pay  the  expenses  of 
Mrs.  Jolly  and  Mrs.  Loney  to  Lewiston  when  they  filed. 
At  Lewiston  Steffey  gave  them  the  money  for  filing  fees 
before  they  filed  (p.  2724).  Steffey  went  to  the  land 
office  with  them  and  either  paid  the  filing  fees  or  gave 
the  money  to  them  for  that  purpose  (p.  2725).  Before 
iV'Irs.  Loney  went  to  Lewiston  to  file,  Steffey  told  her  he 
would  furnish  the  money  for  all  the  expenses  and  would 
furnish  the  money  for  final  proof.,  Mrs.  Jolly  and  Mrs. 
Loney  again  went  to  Lewiston  together  to  make  their 
final  proof.  They  met  Steffey  at  the  land  office.  Stef- 
fey gave  Mrs.  Loney  $400  or  $450  with  which  to  make 
proof.  She  thinks  at  that  tme  he  also  gave  her  the 
money  to  pay  her  expenses  incurred  in  going  to  Lewis- 
ton.  She  thinks  he  also  gave  her  the  money  for  Mrs. 
Jolly  at  the  same  time.  Mrs.  Loney  made  proof  with 
the  money  Steffey  had  given  her.  She  did  not  give  him 
a  note  for  the  money  he  had  furnished,  nor  did  she  pay 
any  interest  (pp.  2726,  2727).  Mrs.  Loney  made  proof 
December  3,  1906  (p.  2736).  She  executed  a  deed  con- 
veying the  title  to  her  claim  to  Kester  and  Kettenbach, 
February  28,  1907  (p.  2737).  She  never  returned  to 
Steffey  the  money  he  had  furnished  her  and  he  never 
asked  her  for  it.  She  had  received  various  amounts  of 
money  from  Steffey  between  the  time  she  made  the 
proof  and  the  time  she  signed  the  deed.  Mrs.  Loney 
received  about  $225  from  Steffey  for  the  claim.  After 
the  first  conversation,  in  which  Steffey  said  she  would 
get  $200  out  of  the  claim,  she  does  not  know  that  there 
was  anything  said  relative  to  the  amount  she  was  to 
get  (pp.  2730,  2731).  And  when  the  sum  Steffey  had 
given  her  amounted  to  over  $200,  she  considered  that 
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she  had  conformed  to  her  part  of  the  arrangement  and 
that  he  had  completed  his.  The  whole  transaction 
turned  out  as  she  expected  it  would  from  the  first  time 
she  had  talked  with  Steffey  relative  to  taking  up  the 
claim.  She  had  heard  Mr.  and  Mrs.  Myers  say  they 
had  sold  their  claims  to  Steffey  (pp.  2731,  2732) .  When 
she  went  to  view  the  land,  she  had  in  mind  that  Steffey 
would  tell  her  to  whom  she  was  to  convey  her  claim  (p. 
2733) .  She  thought  that  either  Steffey  or  some  one  he 
represented  would  get  the  land  (p.  2733) .  If  she  hadn't 
intended  to  convey  the  land  to  Steffey,  or  to  some  one 
whom  he  represented,  she  would  not  have  taken  it  up; 
she  could  not  have  made  the  entry  (p.  2735).  It  was 
only  the  arrangement  that  she  had  with  Steffey  that 
made  it  possible  for  her  to  take  up  the  timber  claim 
(pp.  2735,  2736). 

THE  EFFIE   A.  JOLLY  ENTRY. 

Effie  A.  Jolly,  wife  of  James  T.  Jolly,  sister  of  Jannie 
Myers,  sister  of  Mary  A.  Loney,  and  sister-in-law  of 
CUnton  E.  Perkins,  made  a  timberland  entry  March 
23,  1906.  At  that  time  she  resided  at  Eraser,  Idaho 
(pp.  2689,  2690,  2706).  She  testified  that  at  the  time 
she  and  her  husband  took  up  the  timber  claims,  neither 
of  them  had  the  money  to  pay  for  the  claims,  and  Stef- 
fey knew  their  circumstances  as  well  as  they  did  (pp. 
2691,  2692).  They  sent  word  to  Steffey  by  Myers  that 
they  wanted  him  to  get  them  a  claim.  Several  weeks 
later  Steffey  showed  them  the  claims.  Steffey  said  he 
would  pay  all  the  expenses,  which  he  did.  He  went  to 
Lewiston  with  Mrs.  Jolly  and  Mrs.  Loney  when  they 
filed,  and  paid  part  of  the  expenses  of  that  journey. 
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He  gave  the  money  to  Mrs.  Loney  and  out  of  that  she 
gave  Mrs.  Jolly  the  money  for  her  expenses  (pp.  2692, 
2693).  There  was  nothing  said  as  to  what  they  would 
do  with  the  claims,  but  that  they  had  it  in  their  minds 
what  they  would  do  with  them.  Mrs.  Jolly  supposed 
that  Steffey  would  get  her  claim  when  he  was  ready  for 
it.  She  knew  that  Steffey  was  dealing  in  timber  claims 
(pp.  2693,  2694),  and  she  expected  that  sooner  or  later 
he  would  get  her  claim,  and  that  was  one  of  the  reasons 
that  she  entered  the  claim  (pp.  2694,  2695).  Steffey 
accompanied  them  to  Lewiston  and  went  to  the  land 
office  with  them  when  they  filed.  Steffey  gave  them 
the  money  to  pay  the  filing  fees  before  they  filed. 
Steffey  told  them  they  would  get  $200  apiece  out  of 
their  claims  (pp.  2697,  2698).  That  price  was  agreeable 
to  Mrs.  Jolly  (p.  2699).  On  the  day  she  made  proof 
she  met  Steffey  at  Lewiston  and  he  gave  her  $412,  and 
with  that  mone}'  she  made  proof  and  purchased  the 
land.  She  didn't  give  him  a  note  as  evidence  of  that 
indebtedness,  nor  did  she  pay  arn^  interest  on  the  money, 
and  nothing  was  said  about  when  the  money  was  to  be 
repaid  (p.  2700).  She  executed  a  deed  to  Kester  and 
Kettenbach  February  28,  1907  (pp.  2700,  2706).  The 
amount  she  was  to  get  for  the  claim  w^as  not  discussed 
at  that  time,  nor  was  anything  said  about  it  between 
the  time  that  she  first  talked  with  Steffey  before  filing 
and  then  (pp.  2700,  2701).  She  received  the  money 
Steftey  was, to  give  her  and  various  amounts  at  different 
times,  and  after  she  made  the  deed,  he  sent  her  $50, 
which  was  the  balance  due  her  (p.  2704).  When  she 
received  this  $50,  it  was  her  understanding,  that  she 
had  concluded  her  part  of  the  agreement  and  Steffey 
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had  concluded  his.  The  whole  matter  turned  out  as 
she  understood  it  would  at  the  time  she  went  to  view 
the  land  (p.  2705).  In  all  she  was  to  receive  just  about 
$200  from  Steffey,  over  and  above  expenses  (p.  2711). 
On  recross-examination,  Mrs  Jolly  testified  as  follows: 
''Q.  And  if  anyone  had  sent  the  deed  there  to  j\Ir, 
Todd,  and  they  had  the  money  to  turn  over  for  the  land, 
you  would  have  sold  to  him,  would  you  not?  You 
would  have  felt  justified  in  signing  the  deed?  A.  Well, 
there  was  nothing  said  to  that  part,  as  to  who  Ave  were 
to  sell  to,  or  anything  about  it;  but  I  suppose  we 
really  felt  under  obligations  to  sell  to  them.  ^Ir. 
Gordon:  Q.  To  sell  to  who?  A.  Oh,  to  the  Ketten- 
bach  and  Kester,  I  suppose,  that  we  did  sell  to.  They 
located  us.  Mr.  Tannahill:  Q.  Well,  they  had  nothing 
to  do  with  locating  you,  did  they?  A.  No,  sir.  Q. 
And  when  he  located  you,  Steffey  never  said  anything 
about  having  any  business  relations  with  them,  did  he? 
A.  No,  sir,  he  didn't.  Q.  And  the  fact  of  the  matter 
was  that  they  had  nothing  to  do  with  the  locating  of  you 
on  the  land,  or  with  furnishing  you  the  money,  so  far  as 
you  know?  A.  Well,  I  couldn't  tell  about  that — 
not  that  I  know  of"  (pp.  2715,  2716).  Mrs  Jolly 
further  said  that  she  felt  under  obligations  to  Steffey 
to  give  him  a  preference  right  to  buy  the  land  (p.  2716). 
Steffey  said  that  Mary  A.  Loney  and  Effie  A.  Jolly 
had  adjoining  claims  and  were  located  together  (pp. 
1773,  1774).  He  guaranteed  them  $200  above  all 
expenses,  and  led  them  to  think  he  would  fm^nish  all 
the  money.  Steffey  paid  the  expenses  of  the  trip  of 
Mrs.  Loney  and  Mrs.  Jolly  to  the  timber  and  also  of 
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the  trip  they  made  to  Lewiston  to  file.  Steffey  also 
paid  the  fee  for  preparing  their  filing  papers,  the  filing 
fee,  and  for  publication.  Steffey  accompanied  them 
to  Lewiston  when  they  made  final  proof.  He  paid 
their  railroad  fare  and  all  other  expenses.  On  the  day 
they  made  proof,  Steffey  gave  them  $450  apiece  for 
that  pmpose  (pp.  1775,  1776).  StefTey  secm'ed  the 
deeds  from  Mrs.  Loney  and  Mrs.  Jolly  conveying  their 
claims  to  Kester  and  Kettenbach  (p.  1778).  At  that 
time,  he  gave  them  the  balance  that  was  due  them, 
between  $25  and  $50  apiece.  The  amounts  he  paid 
each  of  them  would  aggregate  $200  apiece.  He  did 
not  talk  to  either  of  the  entrywomen  as  to  how  much 
they  were  to  get  other  than  the  first  time  that  he 
broached  that  subject  to  them  before  entry,  and  when 
they  executed  the  deeds,  it  was  under  the  original 
arrangement  he  had  with  them,  and  nothing  was  said 
at  that  time  as  to  how  much  they  were  to  get  (p.  1779). 
The  procurement  of  Mrs.  Loney  and  Mrs.  Jolly  to  enter 
the  claims,  and  the  conveyance  to  Kester  and  Ketten- 
bach, were  in  accordance  with  the  original  agreement 
Steffey  had  with  Dwyer,  and  the  conveyance  by  Mrs. 
Loney  and  Mrs.  Jolly  to  Kester  and  Kettenbach,  was 
the  carrying  out  of  the  agreement  they  had  with 
Steffey  before  they  entered  the  claims  (p.  1782).  On 
December  4,  1906,  Steffey  gave  Mrs.  Jolly  and  Mrs. 
Loney  each  a  check  for  $50,  said  checks  were  paid 
December  18,  1906,  and  on  February  28,  1907,  the  day 
that  each  executed  the  deed  to  Kester  and  Ketten- 
bach, Steffey  gave  each  of  them  a  check  for  $25  (pp. 
1780,  1781,  1782.) 
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THE  CHARLES  E.  LONEY  ENTRY. 

Charles  E.  Loney,  entered  a  timber  claim  April  3, 
1906  (p.  2751).     He  is  a  vbrother-in-law  of  Charles  S. 
Myers.     He  testified  that  Myers  told  Loney  that  Steffey 
was  locating  him  and  his  wife  on  timber  claims  and 
that  he  (Myers)  had  gotten  the  money  to  take  up  his 
claim  through  Steffey.     Loney  and  Jolly  went  to  view 
the  claims  together.     At  that  time  Steffey  told  them 
that  he  would  furnish  all  the  expenses,  and  he  (Loney) 
supposed  he  was  to  get  the  money  for  final  proof  through 
Steffey  (pp.  2746,  2747).     Steffey  took  Loney  to  view 
the  claim  and  paid  his  expenses  to  Lewiston  when  he 
filed.     Steffey  gave  Loney  $10  and  told  him  to  divide 
that  with  Jolly  for  that  purpose.     Before  he  went  to 
the  land  office  the  first  time  Steffey  told  him  he  would 
furnish  him  with  money  to  make  his  final  proof;  that 
he  wouldn't  have  taken  the  claim  if  Steffey  had  not 
told  him  that  (p.  2748).     Before  he  went  to  view  the 
claim,  he  understood  from  Steffey  that  he  and  Jolly 
were  to  get  between  $200  and  $250  each  out  of  the 
claims.     He  got  this  understanding  from  Steffey.     It 
was  his  understanding  that  the  land  was  either  to  go  to 
Steffey  or  to  some  one  he  represented.     "There  wasn't 
but  very  little  said.     I  just  drawed  an  idea  from  what 
he  said."     He  guessed  it  was  the  policy  to  say  as  little 
about  it  as  possible  (pp.  2748,  2749).     Loney  said  that 
before  he  filed  the  Sworn  Statement,  he  understood  he 
was  to  turn  the  land  over  to  some  one.     He  didn't 
know  whom  at  that  time.     He  thought  Steffey  would 
be  the  man  who  would  tell  him  to  whom  he  should  deed 
it.     He  understood  that  Steffey  wanted  the  claim  and 
didn't  know  whom  it  was  for,  but  understood  that  he 
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would  take  it.  That  was  what  he  had  in  mind  when 
he  went  to  look  at  the  claim  (pp.  2750,  2751).  And 
he  intended  to  convey  after  final  proof  to  Steffey,  or  to 
whomever  he  represented,  in  consideration  of  the  $200. 
Steffe}^  went,  to  the  land  office  with  him  when  he  filed 
(p.  2751).  On  the  day  of  making  proof,  Steffey  gave 
him  $450  for  that  purpose,  and  that  was  the  money  he 
paid  into  the  land  office  in  purchasing  the  land  (pp. 
2753,  2754).  He  did  not  give  Steffey  a  note  for  the 
mone}^  furnished  him,  nor  did  he  pay  any  interest  on 
the  same,  and  nothing  was  said  as  to  when  the  money 
should  be  repaid  (p.  2755).  Loney  made  proof  June 
19,  1906  (p.  2752).  Steffey  presented  to  him  a  deed, 
dated  July  12,  1906,  conveying  the  claim  to  Kester  and 
Kettenbach,  which  he  executed  (pp.  2756,  2761). 
Nothing  was  said  at  that  time  about  the  price  of  the 
land,  and  when  he  signed  the  deed,  he  was  acting  under 
the  original  arrangement  had  with  Steffey.  Before  then, 
Steffey  had  given  him  $75;  he  gave  him  the  balance 
af tersvards .  The  last  payment  was  $50  ( pp .  2756,  2757) . 
There  was  never  anything  said  about  the  price  of  the 
land  between  the  time  he  had  his  first  talk  with  Steffey 
relative  to  the  claim,  and  the  time  he  received  the  last 
$50  (p.  2757).  The  whole  transaction  turned  out  just 
as  he  expected  it  would  from  the  time  he  had  his  first 
talk  with  Steffey.  Loney  said  he  carried  out  his  part 
of  the  understanding  and  Steffey  performed  his  part  of 
it  (p.  2760).  Though  Loney  had  received  the  money 
from  Steffey  with  which  to  purchase  the  land  a  few 
moments  before  making  proof,  he  swore  at  the  land 
office  that  the  money  he  used  for  that  purpose  he  had 
received  from  the  sale  of  property  that  he  owned 
(p.  3978). 
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THE  JAMES  T.  JOLLY  ENTRY. 

James  T.  Jolly  entered  a  timber  claim  April  3,  1906. 
At  that  time  he  resided  at  Fraser,  Idaho.  Mrs.  Loney, 
Mrs.  Myers,  and  Mrs.  Clinton  E.  Perkins,  deceased,  are 
sisters  of  Mrs.  James  T.  Jolly  (pp.  2656,  2657,  2662). 
Jolly  said  that  before  entering  the  claim  he  had  talked 
with  his  brother-in-law,  Charles  Myers,  about  taking 
up  a  claim  (p.  2658).  And  at  that  time  knew  that  his 
wife  and  that  Mr.  and  Mrs.  Loney  and  Mr.  and  Mrs. 
Myers  had  taken  up  claims  and  had  gotten  the  money 
from  Steffey  for  that  purpose.  Steffey  at  that  time  was 
living  at  the  home  of  another  sister  of  Mrs.  Jolly,  named 
Mrs.  Gaffney.  When  Jolly  fii'st  talked  with  Steffey 
about  taking  up  a  timber  claim,  he  knew  that  he  could 
make  the  same  arrangement  with  him  as  the  others 
had,  and  that  neither  Jolly  nor  his  wife  had  any  money 
with  which  to  enter  claims  (pp.  2685,  2686).  Before 
entering  the  claim.  Jolly  understood  that  he  was  to  get 
the  mone}^  from  Steffey  for  that  puipose,  and  he  ex- 
pected to  get  about  $300  out  of  the  claim.  ''Q.  From 
whom  did  you  expect  to  get  that?  A.  Through  Mr. 
Steffey — from  him."  Steffey  located  Jolly,  and  Jolly, 
Loney,  and  Steffey  went  to  Lewiston  together  at  the 
time  Jolly  and  Loney  made  theu'  apphcations  to  enter 
the  land.  Steffey  gave  Loney  $5  to  pay  Jolly's  ex- 
penses to  Lewiston  (pp.  2660-2661).  Steffey  had  their 
fihng  papers  prepared  and  fm^nished  them  the  money 
for  filing  the  same.  Later  Jolly  and  Loney  went  to 
Lewiston  to  make  proof  (pp.  2663,  2664).  On  that 
occasion  Steffey  met  Jolly  and  Loney  and  he  gave  Jolly 
the  amount  that  he  had  expended  in  going  to  Lewis- 
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ton  and  $400  with  which  to  make  proof.  With  that 
money  Jolly  made  proof  and  purchased  the  land  the 
same  da3\  Steffey  instructed  Jolly  to  state  at  the 
land  office  that  he  had  borrowed  the  money  from  him, 
but  Jolly  testified  before  the  land  office  that  the  money 
was  his  own,  that  he  earned  it  freighting  and  hard  labor. 
Jolh^  made  proof  June  19,  1906,  and  executed  a  deed 
conveying  title  to  his  claim  to  Kester  and  Kettenbach 
July  11,  1906  (pp.  2664,  2665,  2673).  Jolly  thinks  that 
Dwyer  presented  the  deed  to  him  to  sign,  and  no  money 
was  paid  him  at  that  time.  Several  days  afterwards, 
Steffey  gave  him  the  balance  of  $200.00,  the  amount 
which  he  was  to  receive.  At  the  first  talk  Jolly  had 
with  Steffey  he  made  arrangements  for  the  taking  up 
of  the  claims  for  himself  and  his  wife,  and  though  he 
did  not  at  that  time  make  an  agreement  with  Steffey 
to  convey  the  land  to  him,  it  was  his  impression  that 
in  view  of  the  fact  that  he,  Steffey,  was  to  furnish  the 
money.  Jolly  was  to  convey  the  claim  to  him  after  he 
made  proof.  It  was  his  understanding  that  they  were 
to  take  it  off  his  hands  and  that  was  his  impression 
when  he  first  talked  with  Steffey  about  it;  it  was  really 
a  silent  understanding  that  they  had.  When  Jolly 
entered  the  claim,  he  intended  to  convey  it  to  Steffey 
and  he  understood  that  he  was  to  receive  between 
$250  and  $300  for  it  (pp.  2667  to  2669).  \^^en  the 
deed  was  made  and  Steffey  had  given  Jolly  $200,  it 
was  Jolly's  understanding  that  he  had  performed  his 
part  of  the  agreement,  and  that  Steffey  had  completed 
his.  When  Jolly  signed  the  deed  presented  by  Dwyer, 
nothing  was  said  about  the  price  to  be  paid  for  the 
land.     He  signed  the  deed  at  Dwyer's  request  and  sent 
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it  to  Kester  and  Kettenbach,  because  he  knew  the 
relations  that  existed  l^etween  Dwyer  and  Steffey,  and 
he  understood  that  in  deaUng  with  one  that  he  was  deal- 
ing with  the  other,  and  that  Dwyer  was  the  active  agent 
for  Kester  and  Kettenbach.;  he  did  not  give  Steffey  a 
note  for  the  money  furnished  him  nor  did  he  repay  the 
same,  and  Steffey  had  never  said  anything  to  him 
al)out  it  since  (pp.  2669  to  2672).  Again  Jolly  said 
that  it  was  understood  that  Steffey  would  take  the 
land  if  they  vrished  to  let  him  have  it.  "Q.  Was  that 
the  understanding  you  had  when  you  first  spoke  to 
him  about  the  timber  claim?  A.  Yes,  sir;  that  was 
the  impression"  (p.  2687).  Jolly  testified  at  the  land 
office  that  the  money  with  which  he  paid  for  the  land 
he  had  earned  by  freighting  and  hard  labor  (p.  3966). 
Steffey  testified  that  he  located  Charles  E.  Loney  and 
James  T.  Jolly  upon  an  agreement  made  between  them 
before  either  Loney  or  Jolly  went  to  view  the  land, 
that  he  would  furnish  them  with  the  money  necessary 
to  enter  and  purchase  the  claim,  pay  all  their  expenses, 
and  guarantee  that  they  would  get  $200  apiece  over  and 
above  all  expenses  out  of  their  claims  (pp.  1783  to  1785, 
1787).  Loney  and  Jolly  were  located  together  and 
went  to  Lewiston  to  file  at  the  same  time,  Steffey  paid 
the  expenses  of  the  journey  from  their  home  to  Lew- 
iston, had  their  filing  papers  prepared  for  them,  and 
paid  the  fee  for  that  service.  He  gave  them  the  money 
for  filing  fees  and  personally  paid  for  publication  (pp. 
1785,  1786).  On  the  day  of  final  proof,  Steffey  met 
them  at  Lewiston  by  agreement  and  gave  each  of  them 
$450  with  which  to  make  proof  (p.  1787).  He  obtained 
the  deeds  from  them  to  Kester  and  Kettenbach  and 
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paid  them  the  balance  that  was  due.  In  all,  he  gave 
each  of  them  $200  over  and  above  what  he  had  fur- 
nished them  to  take  up  their  claims  (p.  1789). 

THE  CLINTON  E.  PERKINS  ENTRY. 

Clinton  E.  Perkins,  who  resides  at  Fraser,  Idaho, 
made  a  timber  land  entry  April  19,  1906  (p.  817). 
Perkins  testified  that  before  applying  to  enter  the  land, 
he  had  a  talk  with  Steffey  at  Perkins'  home,  and 
Steffey  told  him  that  he  could  locate  him  on  a  claim 
that  was  not  a  very  good  one  but  that  he  could  make  a 
couple  of  hundred  dollars  out  of  it  over  and  above 
expenses  (pp.  819,  820).  He  told  Steffey  that  he 
didn't  have  the  money  to  pay  for  a  claim;  Steffey  told 
him  that  he  would  furnish  the  same  (p.  820).  Perkins 
did  not  even  have  the  money  to  pay  his  expenses  to 
Lewiston  at  the  time  of  filing.  Steffey  accompanied 
Perkins  to  Lewiston  when  the  latter  went  to  file,  and 
Steffey  paid  his  railroad  fare  from  Fraser  to  Lewiston 
and  return,  the  hotel  expenses  while  at  Lewiston,  the 
filing  fee,  and  the  fee  for  publication.  "Q.  Now,  tell 
exactly  what  Mr.  Steffey  informed  you,  you  would 
have  to  do  to  make  the  $200.  A.  Well,  he  told  me 
that  he  was  satisfied  he  could  sell  the  land  and  I  could 
get  $200  over  and  above  expenses.  He  said  he  posi- 
tively couldn't  make  a  bargain  with  me,  but  as  far  as  he 
was  concerned  he  was  a  friend  of  mine  and  he  was  satis- 
fied he  could  get  me  that  much  money."  That  was 
before  Perkins  filed.  Perkins  did  not  know  to  whom  he 
was  to  sell  the  claim,  but  he  felt  in  duty  bound  to  sell  it 
to  Steffey  as  he  had  depended  on  Steffey  (pp.  820  to 
826).     On  the  day  of  final  proof,  Perkins  met  Steffey 
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at  Lewiston  by  appointment.     Steffey  gave  him  $400 
with  which  to  make  proof  and  was  one  of  his  witnesses. 
On  the  same  date,  Perkins  collected  $400  from  another 
source.     Perkins  said  that  at  the  land  office  he  had 
Steffey's  $400  in  one  pocket  and  his  own  in  another  and 
that  he  made  proof  with  his  own  money.     In  reply  to 
the  question  why  he  took  the  money  from  Steffey  if  he 
had  money  of  his  own,  Perkins  said,  that  the  money  he 
had  of  his  own  he  owed  and  couldn't  afford  to  have  tied 
up.     He  didn't  give  Steffey  a  note  for  the  money  nor 
did  he  pay  interest  on  the  same  (pp.  825  to  829) .     If  he 
had  not  received  the  $400  from  Steffey  that  day,  thinks 
he  would  not  have  made  proof;  that  he  would  have 
thrown  the  whole  thing  up.     After  he  made  proof, 
Perkins    said    Steffey    gave    him    another   $100.     He 
guessed  it  was  because  he,  Perkins,  needed  it  (pp.  829, 
830).     From  the  first  conversation  Perkins  had  with 
Steffey,  he  felt  that  he  should  sell  the  property  to  him, 
because  he  had  depended  upon  him  and  he  had  ad- 
vanced   the   money.     He   would    not   have   sold    the 
property  to  anyone  else  and  he  would  not  have  entered 
the  claim  at  that  time  if  he  had  not  depended  upon 
Steffey.     Sold   the  claim  through  Steffey  to  Ketten- 
bach  (p.  831).     Perkins  made  proof  July  12,  1906  (p. 
819)  and  executed  a  deed  dated  September  4,   1906, 
conveying  title  to  his  claim  to  Kester  (p.  833).     After 
the  deed  was  signed,  Steffey  gave  him  the  balance  of  the 
$200,  so  the  whole  matter  turned  out  just  as  he  had 
thought  it  would  from  the  start.     He  received  what 
Steffey  had  told  him  he  would  get  and  he  had  no  com- 
plaint whatever  to  make.     He  felt  that  Steffey  had 
carried  out  his  obligation  and  that  he  had  concluded  his 
(p.  832). 
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Steffey  testified  that  before  locating  Perkins,  he  had 
an  agreement  with  him,  that  Perkins  would  enter  a 
claim  and  deed  the  title  to  the  same  to  whomsoever 
he  designated  for  $200  over  and  above  expenses  (p. 
1789).  Steffey  paid  Perkins's  expenses  from  Fraser, 
Idaho,  to  Lewiston,  when  the  latter  made  his  applica- 
tion to  file,  also  gave  Perkins  the  money  to  pay  filing 
fees  and  Steffey  paid  publication  personally.  On  the 
day  that  they  made  proof  Steffey  gave  him  $400  for 
that  purpose  (pp.  1791,  1792).  Perkins  later  conveyed 
the  claim  to  Kester  and  Kettenbach.  StefTey  then  gave 
him  $70,  being  the  Ixilance  of  the  $200  that  Steffey  was 
to  give  Perkins  (p.  1793). 

THE  FRANK  J.  BONNEY  ENTRY. 

Frank  J.  Bonney  made  an  entry  June  27,  1906  (p. 
810).  Bonney  said  that  Steffey  located  him  on  a  tim- 
l^er  claim  but  did  not  charge  him  a  location  fee.  Steffey 
told  him  that  the  claims  were  nearly  all  gone  and  this 
one  was  not  much  good  but  if  he  entered  it,  he  (Steffey) 
would  sell  it  so  that  Bonney  could  make  a  couple  of  hun- 
dred dollars  out  of  it;  thinks  Steffey  told  him  he  would 
guarantee  him  that  much.  After  he  had  been  over  the 
land  with  Steffey,  Bonney  went  to  Lewiston  and  filed. 
Steffey  gave  him  the  money  on  two  occasions  but  he 
does  not  remember  whether  this  was  one  of  them. 
Steffey  gave  him  some  money  but  Bonney  does  not 
state  what  it  was  for;  supposes  Steffey  thought  he  was 
short.  At  final  proof  Steffey  gave  him  some  more 
money,  $300  or  $400.  When  Steffey  gave  him  the 
money  he  said,  "You  will  probably  need  a  little 
money."     Bonney  said  that  nearly  all  the  money  he 
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used  in  making  proof  was  his  (pp.  796  to  806).     "Q. 
And  did  you  take  the  money  which  he  gave  you  and  go 
back  in  the  land  office  and  make  proof?     A.  Let's  see. 
I  went  down  the  street  some  place  and  then  went  back 
up  in    the   land    office.     Q.  And  did  you  make   the 
proof"?     A.  Yes,  sir.     Q.  And  did  you  give  them  the 
money  that  Steffey  gave  you?     A.  Well,  sir,   I    had 
nearly  enough  money  and  used  a  little  of  that    *     *     *. 
Q.  And  what  did  youdo  with  the  rest  of  it?     A.  Why, 
I  hung  on  to  it.     *    *     *     Q.  Didn't  Steffey  give  you 
that  money  to  make  final  proof?     A.  Well,  I  suppose 
that  is  what  he  intended  to  do.     Q.  And  didn't  you 
make  your  final  proof  with  part  of  that  money?     A. 
No,  sir,  not  all  of  it ;  I  had  nearly  enough  money  to  make 
it  myself"  (pp.  805,  806) .     "  Q.  Well,  why  did  you  take 
Steffey 's  money?    A.  Well,  just  like  everybody  else; 
they  was  taking  all  they  could  get  hold  of."     *     *    * 
"  Q.  How  did  you  expect  to  make  proof  that  day  if  you 
hadn't  met  Steffey?     A.  Well,  I  thought  mayl^e  I  could 
raise  a  little  money  down  here."     *     *     *     After  Bon- 
ney  said  that  he  did  not  pay  Steffey  anything  for  his 
services,  he  testified  as  follows:  "  Q.  You  were  not  pay- 
ing him  anything  for  it,  were  you?     A.  No,  sir.     Q. 
And  why  was  he  guaranteeing  you  that  you  could 
sell  it?    A.  I  don't  know.     Q.  Did  he  give  you  the 
$200?     A.  Yes,  sir"   (pp.  806,  807).    Bonney  did  not 
give  Steffey  a  note  for  the  $400  nor  did  he  pay  him  in- 
terest on  the  same,  and  he  did  not  tell  Steffey  when  he 
would  repay  the  money.     ''  Q.  As  a  matter  of  fact,  the 
whole  transaction  turned  out  as  you  expected  it  would 
when  you  had  the  first  talk  with  Steffey.     Is  this  cor- 
rect?    A.  I  got  my  $200."     After  Steffey  had  given 
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him  $20  at  one  time  and  $400  at  another,  Boilney 
thought  it  wouldn't  have  been  right  to  sell  the  land  to 
anybody  else  as  long  as  Steffey  had  made  the  proposi- 
tion that  he  thought  he  could  sell  it,  had  shown  him 
the  claim,  and  had  let  him  have  the  money  (p.  808). 
Bonney  made  final  proof  Octol^er  11,  1906  (p.  811). 
He  executed  a  deed  conveying  the  claim  to  Kester  and 
Kettenbach  December  20,  1906  (p.  811).  Steffey  said 
that  he  located  Bonney  pursuant  to  an  agreement  that 
he  had  with  him  before  he  filed  on  the  claim,  that  he 
would  locate  him,  furnish  him  the  money  for  all  ex- 
penses and  to  pay  for  the  land,  and  that  Bonney  would 
get  $175  out  of  the  claim;  that  as  a  part  of  the  agreement 
Bonney  was  to  deed  the  title  of  the  claim  to  whomsoever 
Steffey  designated  (p.  1793). 

RECORDS  OF  BANK  SHOWING  RELATIONS  BETWEEN  KES- 
TER, KETTENBACH,  AND  STEFFEY  IN  REGARD  TO  STEF- 
FEY GROUP. 

Steffey  did  draw  his  checks  on  said  bank,  and  when 
overdrafts  were  created  later  gave  his  notes  for  the 
same. 

From  a  comparison  of  the  dates  upon  which  the  notes 
were  given  and  the  dates  they  were  either  paid  or  re- 
newed, with  the  dates  of  the  final  proofs  and  the  deeds 
of  entrv^men  of  the  Steffey  group,  it  is  evident  that  Stef- 
fey was  using  his  bank  account  in  the  interest  of  Kester 
and  Kettenbach  and  that  Kester  and  Kettenbach  were 
using  the  funds  of  the  bank  through  Steffey  in  the 
acquisition  of  these  timberlands  for  themselves;  and 
that  almost  a  year  after  the  last  of  the  Steffey  entrj^men 
had  conveyed  to  Kester  and  Kettenbach  their  claims, 
Kester  and  Kettenbach  paid  the  Steffey  notes  that  re- 
mained in  the  bank. 
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HAUVEY  J.  STEFFE\'S  NOTES. 


Date. 

1906. 
Jan.    22 

Jau. 

23 

Eel). 

24 

June 

12 

June 

19 

Aug. 

6 

Sept. 

11 

Dec. 

29 

Dec. 

29 

Dec. 

29 

1907. 
Jan.    17 

Apr. 

2 

Aj.r. 

4 

July 

6 

Number.  I  .\mount. 


1.3323 
l.')477 

1.J49.S 

15591 
15648 
15888 

15889 
15890 


15937 
16051 
16055 
16197 


$500.00 

1,200.00 

.50.00 
900.00 

1,000.00 

300.00 

300.00 

1,311.00 

949. 00 
312.00 


1,000.00 
350.00 
700.00 
300.00 


Time. 


90  flays. 


Demand . . . 

Demand . . . 
90  days 


Demand . . 

Demand . . 
Demand . . 
Demand . . 

Demand . . 
Demand.. 


Demand . . 
Demand . . 
6  months. 
3  months. 


Interest. 


Per  c'vt. 
10 


Paid. 


His  account  not  credited  amount  of 
note.  Paid  Mar.  23,  1906,  and  his  ac- 
count charged  amount  of  note  and 
interest. 

I'aid  Dec.  29,  1906.  His  account  not 
charged  but  a  renewal  note  for  $1 ,311 .00 
given. 

.\niount  of  note  credited  to  his  account 
and  paid  Mar.  2S,  1906. 

-Vniount  of  nolo  credited  to  his  account 
and  paid  bv  a  renewal  note  for  $949.0() 
Doc.  29,  19(Vi. 

.■\ mount  of  note  credited  his  account. 
Paid  July  12, 1906.  Not  charged  to  his 
account  and  no  record  of  how  note 
was  paid. 

Amount  of  note  credited  to  his  account 
and  renewed  Dec.  29,  1906,  by  a  note 
for  $312.00. 

Paid  Oct.  12, 1906.  Neither  credited  nor 
charged  to  his  account.  No  record  of 
how  paid. 

This  note  is  a  renewal  of  note  of  Jan.  Zi, 
1906,  No.  15265,  for$l,200.00 and  $111.00 
interest.  Paid  Dec.  2-S,  1907,  and  not 
charged  to  StefTey's  account . 

This  note  was  given  in  renewal  of  note 
dated  June  12,  1906,  No.  1.5477,  in  sum 
of  .$900.00  and  $49.00  interest. 

Amount  of  note  credited  Steffey's  ac- 
count. 

Both  of  said  notes  paid  Mar.  11,  1907. 
The  two  notes  w-ith  interest  amounted 
to  $1,286.00.  The  records  of  the  bank 
do  not  show  who  paid  these  notes  and 
on  the  day  before,  to  wit.  Mar.  9  and 

10,  Steffey's  account  was  overdrawn 
$263.26.  On  Mar.  11  his  account  was 
charged  with  a  check  for  $25.00  and  on 
the  same  date  his  account  was  cred- 
ited $563.80,  leaving  a  balance  of 
$275.54  at  the  close  of  business  Mar. 

11,  1907. 

Credited  to  StctTey's  account.   Paid  Dec. 

28,  1907;  not  charged  to  his  account. 
Paid  Dec.  28,  1907.    StelTey's  account 

not  charged  amount  of  note  or  interest. 
Credited  Stefley's  account.    Paid  Dec. 

28,1907.    His  account  not  charged. 
Credited  Stefley's  account.    Paid  Dec. 

28,  1907.    His  account  not  charged. 


As  has  ))een  hereinbefore  shown,  on  December  28, 
1907,  the  following  of  the  above-mentioned  notes 
were  paid,  with  interest,  by  Kester  and  Kettenbach, 
each  paying  one-half  thereof: 


Number. 


15888 
15937 
16051 
16055 
16197 


Date. 


Dec.  29, 1906 
Jan.  17, 1907. 
Apr.  2,  1907. 
Apr.  4, 1907. 
July  6, 1907. 


$1,311.00 

1,000.00 

350.00 

700.00 

300.00 


3,661.00 


Interest  at  10  per 
cent. 


$131.00 
95.50 
26.00 
51.40 
14.00 


318.00—83,979.00 
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At  that  date  Steffey  had  no  account  with  the  Lew- 
iston  National  Bank,  said  account  having  been  closed 
out  November  23,  1907. 

The  ledger  of  the  Lewiston  National  Bank  shows 
that  on  December  27,  1907,  the  account  of  Kester 
and  Kettenbach  was  overdrawn  $171.22;  that  on  the 
following  day,  December  28,  1907,  a  deposit  was  made 
in  said  account  of  $4,200.00  and  one  check  in  the  sum 
of  $3,979.00  charged  to  that  account,  leaving  a  bal- 
ance of  $49.78;  that  on  December  28,  1907,  a  check  in 
the  sum  of  $2,100.00  was  charged  to  the  individual 
account  of  George  H.  Kester,  and  a  check  in  the  sum 
of  $2,100.00  was  charged  to  the  individual  account  of 
Wm.  F.  Kettenbach  (pp.  3752  to  3758). 

The  following  is  a  table  showing  the  dates  of  appli- 
cation to  enter  made  by  each  of  the  Steffey  entrymen, 
the  dates  of  final  proof,  and  the  dates  of  the  deeds 
from  the  entrymen  to  Kester  and  Kettenbach: 


Name. 


Charles  S.  Myers  (pp.  603,  604). 

Janie  Myers  (p.  630) 

Mary  A.  Loney  (p.  27.36) 


Effle  A.  Jolly  (P-  2706) 

Charles  E.  Loney  (p.  2760) . . . . 


Date  sworn 
statement. 


Date  final 
proof. 


Oct.  30,1905 

Mar.  19,1906 

Mar.  23,1906 

Mar.  23,1906 

Apr.  3, 1906 


Jan.  22,1906 
June  6, 1906 
Dec.     3, 1906 

Dec.     5, 1906 

June  19,1906 


Deed. 


Mar.  21-26, 1906  (pp.  614,  1444). 

July  11-28,  1906  (p.  631). 

Feb.  2S  and  Mar.  4,  1907  (p. 

2737). 
Feb.  28  and  Mar.  4,  1907  (p. 

2707). 
July  11-28,  1906  (p.  2761). 


(All  of  said  claims  were  entered  after  Steffey  had  had 
the  Charles  S.  Myers  claim  conveyed  to  Kester  and 
Kettenbach.) 


Name. 


JamesT.  Jollv(p.  2672). 
Clinton  E.  Perkins  (p.  832).. 


Date  sworn 
statement. 


Apr.     3, 1906 
Apr.   19,1906 


Frank  J.  Bonney  (p.  811) ;  June  27,1906 


Dat«  final 
proof. 


Deed. 


June  19,1906 
July  12,1906 
Oct.    11,1906 


July  11-27, 1906  (p.  2673). 
Sept.  4-10, 1906  (p.  833). 
Dec.  20-24, 1906  (p.  812). 
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From  the  foregoing  abstract  and  table  it  will  be 
observed  that  at  the  date  of  the  first  note  of  which 
mention  is  made,  January  22,  1906,  in  the  sum  of 
$500.00,  Charles  8.  Myers  made  his  final  proof  and 
purchased  the  land,  and  though  this  note  was  given 
for  ninety  days  it  was  paid  and  Steffey's  account 
charged  the  amount  of  the  note  and  interest  March  23, 
1906,  two  days  after  the  date  of  the  deed  from  Myers 
to  Kester  and  Kettenbach,  and  before  said  deed  was 
recorded,  and  while  the  note  still  had  thirty  days  to 
run. 

The  Charles  S.  Myers  entry  was  the  first  of  the 
Steffey  group  of  entries  to  be  made.  He  entered  the 
claim  of  Thornberg  that  Dwyer  had  contested  and 
Myers  had  been  furnished  the  relinquishment.  None 
of  the  other  entries  composing  this  group  were  initiated 
until  the  time  that  Myers  conveyed  his  claim  to  Kester 
and  Kettenbach.  As  has  been  shown,  the  deed  of 
Myers  is  dated  March  21,  1906.  Two  days  before,  i.  e., 
March  19,  1906,  Janie  Myers,  his  wife,  filed  an  appli- 
cation at  the  land  office  to  enter  her  claim;  and  on 
the  day  that  Steffey  had  the  settlement  with  Kester 
and  Kettenbach  relative  to  Myers's  claim  and  the  tak- 
ing up  by  Steffey  of  his  note  given  when  Myers  made 
proof,  to  wit,  March  23,  1906,  Mary  A.  Loney  and 
Effie  A.  Jolly,  sisters-in-law  of  Myers,  filed  their  appli- 
cations to  enter  at  the  land  office.  This  evidence 
corroborates  Steffey 's  testimony  of  the  relations  that 
existed  at  that  time  between  him,  Dwyer,  Kester,  and 
Kettenbach. 

On  June  19,  1906,  the  fifth  note  above  mentioned 
(No.  15498)  was  made  by  Steffey  in  the  sum  of  $1,000.00 
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and  payable  on  demand;  the  day  that  this  note 
was  given  Charles  E.  Loney  and  James  T.  Jolly  made 
proof  on  their  claims  and  paid  the  purchase  price  for 
the  same,  and  these  two  entrymen,  together  with  Janie 
Myers,  conveyed  their  claims  to  Kester  and  Ketten- 
bach  July  11,  1906,  and  on  the  following  day  said 
last-mentioned  note  was  paid  and  Steffey's  account 
charged  the  amount  of  said  note  and  interest. 

The  latest  of  these  claims  acquired  by  Kester  and 
Kettenbach  were  the  Mary  A.  Loney  and  the  Effie  A. 
Jolly  entries,  which  were  conveyed  to  Kester  and  Ket- 
tenbach February  28,  1907.  At  the  date  of  the  deeds 
to  these  claims,  Steffey  had  three  demand  notes  at  the 
Lewiston  National  Bank,  i.  e. — 


No.  15888. 
No.  1.5889. 
No.  15890. 


Date. 


Dec.  29,  1906. 

do 

do 


Amount. 


SI, 311.  on 

949. 00 
312.00 


The  latter  two  notes  were  paid  March  11,  1907.  The 
records  of  the  bank  do  not  show  who  paid  those  notes 
and  Steffey's  account  was  not  charged  the  amount  of 
the  notes,  but  on  the  morning  of  that  day  Steffey's 
account  was  overdrawn  $263.26  and  at  the  close  of 
business  that  day  said  two  notes  had  been  paid  and 
Steffey  had  a  balance  to  his  account  of  $275.54.  Evi- 
dently there  was  some  sort  of  a  settlement  on  that  date 
between  Kester,  Kettenbach,  and  Steffey  relative  to 
the  two  claims  last  mentioned. 

As  before  shown,  five  notes  and  interest  amounting  to 
$3,979.00  were  paid  by  Kester  and  Kettenbach.  On 
the  day  of  the  payment  of  these  notes  the  joint  account 
of  Kester  and  Kettenbach  was  overdrawn,  but  on  that 
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day  they  each  deposited  a  check  in  the  sum  of  $2,100.00 
to  their  joint  account,  and  a  check  in  the  amount  of 
said  note  and  interest  was  on  the  same  day  charged  to 
said  account. 

It  would  seem  most  improbable  that  Kester  and 
Kettenbach,  having  formerly  been  officers  of  the  bank 
and  having  been  relieved  of  their  positions  by  reason 
of  having  been  convicted  and  sentenced  for  criminal 
conduct  in  connection  with  the  land  transactions 
involved  in  these  suits,  would  pay  that  number  of  notes 
of  the  amounts  mentioned,  of  another  person  unless 
said  notes  had  been  given  for  their  use  and  benefit  or 
unless  they  were  personally  responsible  for  them,  and 
especially  after  they  had  been  retired  from  the  bank 
for  six  months. 

In  explanation  of  this  transaction  Mr.  Kettenbach 
said  that  Frank  W.  Kettenbach  (who  had  succeeded 
him  as  president)  was  not  satisfied  with  the  Steffey 
notes,  ^'and  Mr.  Kester  and  I  told  him  that  if  he 
wasn't  thoroughly  satisfied  with  that  paper  he 
could  charge  it  to  us,  that  we  would  take  it  up, 
we  would  buy  it  of  him.  *  *  *  And  Mr.  Kester 
and  I  agreed  to  purchase  the  paper  from  the  bank. 
We  did  it  just  the  same  as  anybody  would  purchase 
any  paper;  we  bought  the  notes  and  paid  for  them 
and  the  settlement  was  made,  I  suppose,  on  that  date 
and  shows  that  the  notes  was  paid  for"  (p.  3773). 

The  records  of  the  bank  show  that  these  notes  were 
paid  not  sold;  that  Steffey  had  no  account  with  the 
bank  at  that  time,  his  account  having  been  closed  the 
preceding  November;  that  the  $1,311.00  note  had  been 
running  for  a  year,  and  that  it  was  given  in  renewal  of 
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a  demand  note  and  the  interest  that  had  accrued  there- 
on, dated  January  23,  1906,  about  two  years  before 
and  the  day  after  Myers,  the  first  entryman  of  this 
group,  made  proof,  and  said  note  was  given  for  Stef- 
fey's  overdraft  created  at  that  time;  that  two  others  of 
said  notes  were  long  past  due,  and  the  other  two  were 
demand  notes  that  had  run  for  about  a  year.  All  these 
notes  were  unsecured  and  under  the  circumstances  they 
could  not  be  considered  even  a  safe  investment.  More- 
over, it  would  seem  rather  improbable  that  Kester  and 
Kettenbach  at  that  time  would  purchase  notes  as  an 
investment,  or  pay  notes  that  they  were  not  obligated 
to  pay,  when  it  is  remembered  that  Kester,  in  order  to 
straighten  out  his  personal  affairs,  during  the  preceding 
five  months,  had  given  his  notes  to  the  Lewiston 
National  Bank  and  the  Idaho  Trust  Company  in  sums 
aggregating  $60,000.00  and  that  tuo  days  after  the  pay- 
ment of  said  notes  by  him  and  Mr.  Kettenbach,  Decem- 
ber 30,  1907,  he  borrowed  from  the  Lewiston  National 
Bank  an  additional  $20,000.00  and  gave  his  personal 
note  therefor,  defendants'  Exhibit  E  2  (pp.  4189,  4184) ; 
and  that  on  the  same  day  that  Kester  gave  the  last- 
mentioned  note  Wm.  F.  Kettenbach  borrowed  from 
the  Lewiston  National  Bank  $4,000.00  and  gave  his 
note  for  the  same,  defendants'  Exhibit  D  2  (p.  4188). 

AFFIDAVITS  OF  ENTRYMEN  IN  STEFFEY  GROUP. 

The  defendants  introduced  in  evidence  affidavits  of 
four  of  the  Steffey  entrymen  in  which  they  made  state- 
ments affirming  the  statements  made  in  their  original 
applications  that  their  entries  were  not  made  pursuant 
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to  a  prior  agreement,  etc.,  and  relating  to  entries  of 
which  they  were  about  to  negotiate  a  sale. 

These  affidavits  appear  in  the  record  as  defendants' 
Exhibits  A,  B,  (\  D,  Y,  Z,  and  A  1.  With  the  exception 
of  the  difference  in  the  names,  dates,  and  descriptions, 
the  affidavits  are  identical,  a  number  of  them  being 
carbon  copies  of  the  others  and  their  phraseology  vary- 
ing siigiitly  from  the  affidavits  they  were  required  to 
make  in  their  orignial  sworn  statements.  The  originals 
of  these  affidavits  are  on  file  in  the  office  of  the  clerk  of 
this  court. 

Steffey  testified  relative  to  said  affidavits  that,  after 
the  trials  of  some  of  the  defendants  at  Moscow.  Dwyer 
gave  him  a  blank  form  of  an  affidavit  and  requested  that 
he  have  the  Steffey  entrymen  make  an  affidavit  of 
similar  import  in  order  that  the  defendants  might  pro- 
tect themselves  as  much  as  possible  against  any  appear- 
ance of  fraud,  Dwyer  explaining  at  the  time  that  Mr. 
Borah  had  advised  that  such  affidavits  be  gotten,  as 
that  was  the  way  it  was  done  in  southern  Idaho. 
Steffey  then  had  some  of  the  entrymen  make  the  affi- 
davits offered  Ijy  the  defendants,  which  are  in  the  exact 
language  as  the  copy  of  the  affidavit  furnished  him 
(pp.  1799  to  1801). 

All  of  them  contained  the  clause  "  that  the  sale  now 
being  negotiated  is  not  the  result  nor  made  in  pursu- 
ance of  any  agreement,  etc." 

The  affidavit  of  Charles  S.  Myers  (defendants' 
Exhi})it  A)  is  dated  December  21,  1906,  while  his  deed 
conveying  title  to  Kester  and  Kettenbach  is  dated  nine 
months  before,  i.  e.,  March  21,  1906;  the  affidavit  of 
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Jannie  Myers  (defendants'  Exhibit  B)  is  dated  December 
21,  1906,  while  her  deed  to  Kester  and  Kettenbaeh  is 
dated  five  months  prior  thereto,  i.  e.,  July  6,  1906; 
the  affidavit  of  James  T.  Jolly  (defendants'  Exhibit  Z) 
is  dated  December  22,  1906,  while  his  deed  to  Kester 
and  Kettenbaeh  is  dated  July  11,  1906;  the  affidavit  of 
Clinton  E.  Perkins  (defendants'  Exhibit  D)  is  dated 
February  28,  1907,  while  his  deed  to  Kester  and  Ketten- 
baeh is  dated  September  4,  1906  (pp.  4120,  4162,  4122, 
4124,  4159,  4161). 

Therefore,  at  the  dates  of  these  affidavits  there  was 
no  sale  under  negotiation  for  said  claims,  and  consider- 
ing the  circumstances  under  which  said  affidavits  were 
signed,  as  is  shown  by  the  testimony  of  Steffey  and 
said  entrymen  on  the  subject,  they  are  nothing  more 
than  the  affidavits  of  persons  desiring  them,  or  of  the 
person  securing  them,  and  are  evidence  of  conscious- 
ness of  guilt  or  guilty  knowledge  on  the  part  of  the 
defendants  and  a  preparation  on  their  part  for  securing 
of  what  they  considered  evidence  in  anticipation  of  the 
present  cases,  which  were  not  filed  until  three  years  after 
the  date  of  the  affidavits. 

The  same  observations  apply  to  the  affidavits  of 
Charles  W.  Taylor  (defendants'  Exhibit  E),  Edgar  H. 
Dammarell  (defendants'  Exhibit  I),  Edgar  J.  Taylor 
(defendants'  Exhibit  G),  and  David  S.  Bingham,  dated 
January  21,  1907,  January  22,  1907,  November  30,  1906, 
and  January  30,  1907,  respectively,  except  that  these 
affidavits  were  procured  to  be  used  at  the  criminal 
trials  of  the  defendants  in  which  the  manner  of  the 
acquisition  of  said  entries  were  involved,  which  trial 
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began  in  April,  1907,  and  all  of  these  persons  conveyed 
title  to  their  claims  to  defendants  in  July,  1904  (pp. 
4125,  4139,  4134,  4143). 

History  of  the  Pleadings  and  by  Whom  and  Hoav 
THE  Titles  to  the  Entries  in  the  Cases  Are 
Held. 

The  original  bill  of  complaint  in  case  No.  2209  was 
filed  October  14,  1907,  and  involved  all  of  the  entries 
now  contained  in  case  No.  2209,  as  amended,  and  also 
in  case  No.  2210,  with  the  exception  of  the  entries  of 
Cornell,  Lambdin,  Shaeffer,  and  Waldman,  which  were 
in  suit  for  the  first  time  in  No.  2210  (pp.  3  to  29). 

A  notice  of  lis  pendens  was  also -filed  on  the  date  the 
original  suit  was  filed  (p.  1463). 

The  defendants  attacked  the  bill  by  demurrer  and  an 
amended  demurrer.  The  third  ground  of  the  amended 
demurrer  was  that  the  bill  was  unintelligible,  indefinite, 
and  uncertain  in  that  it  did  not  show  that  the  land  in- 
volved in  the  bill  was  ever  transferred  to  the  defendants 
or  any  of  them,  or  that  any  part  of  it  had  ever  been 
transferred  from  the  original  entrymen  to  the  defend- 
ants or  other  persons,  or  that  the  defendants  or  any  of 
them  were  at  that  time  owners  of  the  land  or  any  part 
thereof;  and  demanded  judgment  on  the  amended 
demurrer  (p.  35). 

On  November  7,  1908,  the  court  made  an  order  sus- 
taining the  demurrer  on  the  third  ground  and  granting 
complainant  leave  to  amend  (p.  42). 

On  April  23,  1909,  the  defendants  in  No.  2209  moved 
the  court  to  dismiss  the  bill  on  the  ground  that  the  com- 
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Robnett 

group. 


plainant  had  failed  to  amend  the  bill.  This  motion 
was  denied  May  12,  1909,  and  the  complainant  was 
given  until  May  25,  1909,  to  amend  his  bill  (pp.  47,  50). 
On  May  22,  1909,  an  amended  bill  in  No.  2209  was 
filed,  which  involved  the  entries,  the  title  to  which  was 
in  the  names  of  W.  F.  Kettenbach  and  Kester,  either 
jointly  or  severally,  made  by  the  'following-named 
entry  men  (pp.  50  to  86) : 

Entries  involved  in  No.  2209  as  amended: 
Carrie  D.  Maris. 
John  H.  Little. 
Ellsworth  M.  Harrington. 
Wren  Pierce. 
Benjamin  F.  Bashor. 
Joseph  B.  Clute. 
Francis  M.  Long. 
John  H.  Long. 
Bertsel  H.  Ferris. 
George  Ray  Robinson. 
Charles  W.  Taylor. 
Jackson  O'Keefe. 
Edgar  J.  Taylor. 
Joseph  H.  Prentice. 
Fred  E.  Justice. 
Edgar  H.  Dammarell. 
Benjamin  F.  Long — Robnett  group. 

The  bills  of  complaint  in  cases  numbered  2210  and 
2211  were  filed  September  4,  1909,  and  notices  of  lites 
pendentes  were  filed  the  same  day  (pp.  4225  to  4285; 
4575  to  4608;  1469,  1474). 

The  titles  to  all  of  the  entries  involved  in  suit  No. 
2211  are  in  the  names  of  W.  F.  Kettenbach  and  Kester, 


Incorporated 
in  bill  in 
case  No. 
2210  by 
amend- 
ment  (p. 
4499). 


O'Keefe  group. 
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and  the  claims  were  entered  l:)y  the  following-named 
entrymen : 

Charles  S.  Myers. 

Jannie  Myers. 

Mary  A.  Loney. 

Effie  A.  Jolly.' 

Charles  E.  Loney. 

James  T.  Jolly.  ' 

Clinton  E.  Perkins. 

Frank  J.  Bonny. 
The  claims  involved  in  suit  No.  2210  were  entered  bv 
the  following-named  persons,  and  the  titles  of  record 
to  said  claims  are  as  follows  (pp.  4225  to  4285) : 


Steffey  group : 
(pp. 4575  to  4608), 


Names  of  entrvmen. 


Title  of  record  as  follows: 


James  C.  Evans. 


Lon  E.  Bishop. 


Frederick  W.  Newman.. 


Charles  Dent. 


Charles  Smith. 


George  Morrison . 


Edward  M.  Hyde. 


Guv  L.  Wilson. 


I  James  C.  Evans  to  Kettenbach  &.  Kester.    Deed. 
Dated  June  17,  1903.    Recorded  Aug.  10,  1903 
(p.  1(>33). 
Kettenbach  &  Kester  to  the  Idaho  Trust  t'o 
Deed.    Dated  July  6, 1907.    Recorded  July  10, 
1907  (p.  1719). 
I  Lon  E.  Bishop  to  Kettenbach  &  Kester.    Deed. 
Dated  June  17,  1903.    Recorded  Aug.  10,  1903 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co 
Deed.    Dated  July  6,  1907.    Recorded  July  10, 
1907.    .\t  request  Robnett  Cp.  14S4). 
i  Frederick  W.  Newman  to  Kettenbach  &  Kester. 
Deed.    Dated  June  17,  1903.    Recorded  Aug. 
10,  1903. 
Kettenbach  &  Kester  to  Idaho  Trust  Co.  Deed 
Dated  July  6,  1907.    Recorded  July  10,  1907. 
At  request  Robnett  (p.  1506). 
[Charles  Dent  to  Kettenbach  &  Kester.     Deed. 
Dated  June  2.3,  1903.    Recorded  Aug.  10,  1903. 
•^Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 
Deed.     Dated  Julv  6,  1907.    Recorded  July  10, 
I     1907.    At  request  Robnett  (p.  14So). 

i Charles  Smith  to  Kettenbach  &  Kester.    Deed 
Dated  June  23,  1903.     Recorded  Aug.  10,  1903. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 
Deed.     Dated  Julv  6,  1907.    Recorded  Julv  10, 
1907.    At  request  Robnett  rp.  1511). 
I  George  Morrison  to  Kettenbach  &  Kester.    Deed. 
Dated  June  26,  1903.     Recorded  Aug.  10,  1903. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 
Deed.    Dated  July  6,  1907.    Recorded  July  10, 
1907.    At  request  Robnett  (p.  1503). 
i Edward    M.   Hyde  to    Kettenbach  &   Kester. 
Deed.    Dated  June  26,  1903.    Recorded  Aug. 
10,  1903. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 
Deed.    Dated  Julv  6,  1907.    Recorded  Julv  10, 
1907.    At  request  Robnett  (p.  1496). 
I  Guy  L.  Wilson  to  Kettenbach  &  Kester.    Deed. 
Dated  July  13,  1904.     Recorded  Jiuie  24.  1907. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 
Deed.    Dated  Julv  6, 1907.     Recorded  July  10, 
1907.    \t  request  Robnett  (p.  1519). 


The  Idaho  Trust 
Co.  took  title  to 
these  entries 
without  paying 
value  therefor 
and  with  knowl- 
edge of  the  inva- 
lidity of  said 
titles  and  now 
holds  the  title  to 
these  entries  in 
trust  for  Kester 
&  Kettenbach. 
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Names  of  entry  men. 


Title  of  record  as  follows: 


Daniel  W.  Oreenb'erg... 


David  S.  Bingham. 


Wm.  E.  Helkenberg. 


Joseph    B.    C 1  u  t  e. 
(Amended,  p.  4499.) 


Wm.  McMillan. 


Hattle  Rowland. 


Van  V.  Robertson. 


Drury  M.  Gammon . 


Robert  O.  Waldman. 
(See  amendment,  p. 
4499.) 


Wm.  B.  Benton. 


Toel  H.  Benton. 


Pearl  Washburn. 


Daniel  W.  Greenberg  to  Kettenbach  &  Kester. 

Deed.    Dated  Aug.  15,  1904.    Recorded  Jan. 

24,  1906. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 

Deed.    Dated  July  6, 1907.    Recorded  July  10, 

1907.    At  request  Robnett  (pp.  1488,  1489). 
David    S.     Bingham    to    J.     O'Keefe.    Deed. 

Dated  July  26,  1904.    Recorded  Jan.  18,  1906. 
J.  O'Keefe  to  Kettenbach  &  Kester.    (^  C.  deed. 

Dated  July  30,  1904.    Recorded  Jan.  .-^l,  1906. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 

Deed.    Dated  July  6, 1907.    Recorded  July  10 

1907  (pp.  14S2,  1483). 
Wm.  E.  Helkenberg  to  Kester  &  Kettenbach. 

Deed.    Dated  Oct.  18,  1905.    Recorded  Nov. 

11,  1905. 
Kester  &  Kettenbach  to  the  Idaho  Trust  Co. 

Deed.    Dated  July  6, 1907.    Recorded  July  10, 
,    1907.    At  request  Robnett  (pp.  1494,  1495)'. 
Joseph  B.  Clute  to  Kettenbach  &  Kester.    Deed. 

Dated  June  17,  1903.    Recorded  Aug.  10,  1903. 
Kettenbach  &  Kester  to  the  Idaho  Trust  Co. 

Deed.    Dated  July  G,  1907.    Recorded  July 

10,  1907.    At  request  Robnett  (p.  1699). 

iWm.    McMillan   to    KIttie    E.    Dwver.     Deed 
Dated  Apr.  9,  1906.     Recorded  Apr.  9,  1906. 
Kittle  E.  Dw.ver  to  the  Idaho  Trust  Co.    Deed. 
Dated  Dec.  31,  1908.    Recorded  Jan.  4,  1909 
(pp.  1501-1.502). 
IHattie   Rowland   to   Kittie  E.  Dwyer.    Deed. 
Dated  Apr.  9, 1906.    Recorded  Apr.  9, 1906. 
Kittie  E.  Dwyer  to  the  Idaho  Trust  Co.    Deed. 
Dated  Dec.  31,  1908.    Recorded  Jan.  4,  1909 
(pp.  1508,1509). 

Van  V.  Robertson  to  Lewiston  National  Bank. 

Deed.    Dated  Sept.  27,  1904.    Recorded  Oct. 

10,  1904  (p.  1507). 
Drury  M.  Gammon  to  Robnett.     Deed.    Dated 

Oct.  9, 1903.     Recorded  Nov.  16,  1904. 
Robnett   to   Lewiston   National    Bank.    Deed. 

Dated  Nov.  25,  1904.    Recorded  Dec.  20,  1904. 

At  request  Robnett  (pp.  1486,1487). 
Robert  O.  Waldman  to  Clarence  W.  Robnett. 

Deed.    Dated  Mav  26,  1903.    Recorded  Oct. 

2,  1903  (p.  1637).     ■ 
Clarence  W.  Robnett  to  Elizabeth  White.    Deed. 

Dated  July  8,  1907.    Recorded  July  8.  1907. 
Elizabeth  White  to  Lewiston  National  Bank. 

Deed,  Q.  C.     Dated  Oct.  25,  1907.     Recorded 

Oct.  28,  1907. 
Robnett  to   Lewiston  National   Bank.    Q.   C. 

deed.    Dated  Oct.  25,  1907.    Recorded  Oct. 

28,  1907  (pp.  3694,3695). 

Wm.    B.    Benton   to   C.    W.    Robnett.    Deed. 

Dated  Jan.  — ,  1902.     Recorded  Apr.  27,  1903. 
C.    W.    Robnett    to    Elizabeth    White.    Deed. 

Dated  July  8,  1907.    Recorded  July  8,  1907. 
Elizabeth  White  to  Clearwater  Timber  Co.  Deed. 

Dated  Sept.  4,  1907.    Recorded  Sept.  16,  1907 

(pp.  1479  to  1481). 
Joel  H.  Benton  to  Robnett.    Deed.    Dated  Dec. 

29,  1902.    Recorded  Apr.  27,  1903. 

Robnett    to    Elizabeth    White.    Deed.     Dated 

July  8,  1907.    Recorded  .July  8,  1907. 
Elizabeth    'Wliite    to    Clearwater    Timber   Co. 

Deed.     Dated  Sept.  4,  1907.    Recorded  Sept. 

16,  1907  (pp.  1477  to  1479). 
Pearl  W^ashbum  to  Jas.   B.   McGrane.    Deed. 

Dated  May  23,  1906.    Recorded  Nov.  9,  1906. 
Jas.  B.  McGrane  to  John  E.  Chanman.    Deed. 

Dated  May  8,  1907.    Recorded  June  6,  1907. 
John   E.  Chanman  to  Clearwater  Timber  Co. 

Deed.    Dated  June  7, 1907.    Recorded  June  21, 

1907  (pn.  1513  to  1515). 


The  Idaho  Trust 
Co.  took  title  to 
to  these  entries 
without  paying 
value  therefor 
and  with  knowl- 
edge of  the  inval- 
idity of  said  ti- 
tles and  now 
holds  the  title 
to  these  entries 
in  trust  for  Kes- 
ter &  Ketten- 
bach. 


The  Idaho  Trust 
Co.  took  titles  to 
these  entries 
without  paying 
value  therefor 
and  with  knowl- 
edge of  the  inva- 
lidity of  said 
titles  and  holds 
the  same  in  trust 
for  Kester,  Ket- 
tenbach, Dwyer, 
and  Robnett." 


Lewiston  National 
Bank  took  title 
to  said  entries 
without  paying 
value  therefor 
and  with  knowl- 
edge of  the  inva- 
lidity thereof- 
and  now  holds 
the  same  in  trust 
for  Kester,  Ket 
tenbach,  Rob- 
nett, and  Dwver. 


The  Clearwater 
Timber  Co.  took 
and  now  holds 
title  to  said- 
claims  knowing 
the  entries  to  he 
invalid  and  void- 
able at  the  suit 
of  the  United 
States. 
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Names  of  entrymen. 


Wm.  and  Alma  Haever- 
nick. 


Oeary  Van  Artsdalen... 
John  E.  Nelson 


Title  of  record  as  follows: 


Soren  Hansen  (amend- 
ment). 


Wm.  J.  White. 


Mamie  P.  White.. 


Edna  P.  Kester 

Elizabeth  White 

Elizabeth  Kettenbach.. 
Martha  E.  Hallett 


Ivan  U.  Cornell. 


Rowland  .\.  Lanibdin. 


Fred  W.  Shaeffer. 


Frances  .\.  .Tustice. 


Wm.  Haevemick  and  Alma  Haevemick  to  Frank 

W.  Kettenbach.     Deed.    Dated  J\ine  3,  1904. 

Recorded  Jime  14,  1907. 
Frank  W.  Kettenbach  to  Clearwater  Timber  Co. 

Deed     Dated  June  12,  1907.    Recorded  July 

13,  1907  (p.  1490).  ^.    ,       ^ 

Gearv  Van  Artsdalen  to  Clearwater  Timber  Co. 

Deed.    Dated  Dec.  2, 1905.    Recorded  June  23, 

1905  (p.  1512.) 
John   E.   Nelson   to  E.   W.   Thatcher.    Deed. 

Dated  Mav  IS,  1908.    Recorded  May  20,  1908 

(p.  1505).  ' 

I  (Will  be  mentioned  later.) 

(Wm.  J.  White  to  Elizabeth  White.  Deed. 
\    Dated  Jan.  13,  1909.    Recorded  Jan.  15,  1909 

(P-  l^l!^)-  ^      ^ 

(Mamie  P.  White  to  Elizabeth  ^\  hite.  Deed. 
\  Dated  Jan.  13,  1909.  Recorded  Jan.  15,  1909 
I    (p.  1517). 

1  Still  hold  in  trust  for  Kester,  Kettenbach,  Rob- 
nett,  and  Dwyer. 
I  flvan  R.  Cornell  to  Kettenbach  &  Kester.  Deed. 
I  Dated  Sept.  29,  1903.  Recorded  Oct.  10,  1903. . 
I  Kettenbach  &  ICester  to  Potlatch  Lumber  Co. 
I  Deed.  Dated  Aug.  21,  1906.  Recorded  Oct. 
"  9,  1906  (pp.  1971,  1972). 
Rowland  A.  Lambdin  to  Ketten1)ach  &  Kester. 
Deed.  Dated  Julv  22,  1902.  Recorded  July 
8,  1903. 

Kettenbach  &  Kester  to  Potlatch  Lumber  Co. 
Deed.  Dated  June  17,  1903.  Recorded  June 
IS,  1903. 
Fred  W.  Shaeffer  to  Kettenbach  &  Kester. 
Deed.  Dated  Julv  26,  1902.  Recorded  June 
8.  1903. 
Kettenliach  &  ICester  to  Potlatch  Lumber  Co. 
Deed.  Dated  June  17,  1903.  Recorded  June 
18,  1903  (pp.  1968  to  1970). 

Frances  A.  Justice  to  Kittie  E.  Dwyer.  Deed. 
Dated  Mar.  30,  1906.  Recorded  Apr.  4,  1906 
(p.  1497). 


The  Clearwater 
Timber  Co.  took 
and  now  holds 
title  to  said 
claims  knowing 
the  entries  to  be 
invalid  and  void- 
able at  the  suit 
of  the  United 
States. 

Purchased  while 
present  case 
pending. 


Elizabeth  White 
acquired  and 
still  holds  title  to 
said  entries  with 
knowledge  of  the 
invalidity  there- 

,    of. 


Potlatch  Lumber 
Co.  took  title  to 
and  holds  same 
with  knowledge 
of  fraud  and  in- 
validity of  said 
entries. 


Kittie  E.  Dwyer 
holds  in  trust  for 
Kester,  Ketten- 
bach, Dwyer, 
and  Robnett. 


SPECIFICATION  OF   ERRORS. 

The  assignment  of  errors  in  case  No.  2209  is  set 
out  at  page  No.  4209  of  the  record;  in  case  No.  2210, 
at  page  No.  4545;   and  in  case  No.  2211,  at  page  4706. 

As  the  errors  assigned  in  the  three  cases  are  numer- 
ous and  are  with  sUght  variation  the  same  in  each  case, 
we  shall  for  the  convenience  of  the  court  set  out  here 
only  the  substance  of  the  errors  relied  upon. 
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I. 

That  the  court  erred  in  dismissing  the  bills  of  com- 
plaint in  the  three  cases  as  to  all  the  entries  therein 
specified  except  the  entries  of  Guy  L.  Wilson,  Frances 
A.  Justice,  and  Robert  O.  Waldman  involved  in  case 
No.  2209,  as  to  which  said  three  entries  the  prayer  in 
the  bill  of  complaint  was  granted. 

II. 

That  the  court  erred  in  not  granting  by  decrees  ap- 
propriate to  that  end  the  relief  prayed  in  the  bills  of 
complaint  as  amended  filed  by  the  complainant  in  said 

cases. 

III. 

That  the  court  erred  in  failing  to  find  from  the  evi- 
dence in  said  cases  that  the  defendants  named  in  said 
]:)ills  of  complaint  as  amended  in  each  of  said  cases  (the 
defendants  mentioned  in  this  connection  in  case  No. 
2209  are  Kester,  Kettenbach,  Dwyer,  and  Robnett) 
had  conspired  among  themselves,  with  each  other, 
and  with  divers  other  persons  named  in  said  bills,  and 
named  and  indicated  in  the  evidence,  to  defraud  the 
United  States  in  the  manner  and  for  the  purposes 
stated  and  charged  in  said  bills  of  complaint  as 
amended,  and  that  the  said  defendants  did  so  defraud 
the  United  States  in  such  manner  and  in  respect  of 
the  lands  of  the  United  States  described  in  said  bills. 

IV. 

That  the  court  erred  in  finding  and  in  holding  that 
the  evidence  is  insufficient  to  justify  the  cancellation 
of  the  patents  to  the  entries  of  Fred  E.  Justice,  Benja- 
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min  F.  Bashor,  Wren  Pierce,  Frances  M.  Long,  Ben- 
jamin F.  Long,  John  H.  Long,  Ellsworth  M.  Har- 
rington, John  H.  Little,  Bertsel  H.  Ferris,  George  Ray 
Robinson,  Edgar  H.  Dammarell,  Joseph  H.  Prentice, 
Edgar  J.  Taylor,  Charles  W.  Taylor,  and  Jackson 
O'Keefe,  described  and  designated  in  the  bill  of  com- 
plaint in  case  No.  2209;  and  that  said  entries  are  valid. 

V. 

That  the  court  erred  in  finding  and  in  holding  that 
the  evidence  is  insufficient  to  justify  the  cancellation 
of  the  patents  to  the  entries  of  Edna  P.  Kester,  Eliza- 
beth Kettenbach,  William  J.  White,  Elizabeth  White, 
Mamie  P.  White,  Martha  E.  Hallett,  Lon  E.  Bishop, 
Frederick  W.  Newman,  Charles  Dent,  Charles  Smith, 
James  C.  Evans,  Joseph  B.  Clute,  William  B.  Benton, 
Hattie  Rowland,  William  McMillan,  Pearl  Wash- 
burn, Daniel  W.  Greenburg,  George  Morrison,  Ed- 
ward M.  Hyde,  John  E.  Nelson,  Van  V.  Robertson, 
Soren  Hansen,  and  David  S.  Bingham,  described  and 
designated  in  the  bill  of  complaint  in  case  No.  2210, 
and  that  said  entries  are  valid. 

VL 

That  the  court  erred  in  finding  and  in  holding  that 
the  titles  to  the  lands  designated  and  described  in  the 
bill  of  complaint  as  amended  in  case  No.  2209,  with 
the  exception  of  the  land  described  in  the  entry  of 
Carrie  D.  Maris,  were  obtained  from  the  United 
States  in  accordance  with  law  and  without  fraud,  and 
that  said  titles  are  valid  in  the  hands  of  the  defendants 
William  F.  Kettenbach  and  George  H.  Kester,  and 
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that  said  defendants  Kester  and  Kettenbach  took 
title  to  the  Maris  entry  as  innocent  purchasers,  in 
good  faith,  for  value,  and  without  knowledge  or  notice 
of  any  fraud  or  illegality  in  the  title  to  said  land. 

VII. 

That  the  said  court  erred  in  finding  that  the  defend- 
ant, the  Lewiston  National  Bank,  took  the  title  to  the 
land  contained  in  the  entry  and  claim  of  the  said 
Drury  M.  Gammon  described  in  the  bill  of  complaint 
in  case  No.  2210,  without  any  notice  of  its  infirmity; 
and  in  holding  in  effect  that  the  defendant,  the 
Lewiston  National  Bank,  purchased  the  land  designated 
and  described  in  said  claim  and  entry  under  such 
circumstances  as  constituted  the  said  defendant,  the 
Lewiston  National  Bank,  an  innocent  purchaser  of  the 
said  land  in  good  faith,  for  value  and  without  knowl- 
edge or  notice  of  any  fraud  or  illegality  in  the  title  to 
said  land. 

VIII. 

That  the  said  court  erred  in  finding  that  while  the 
question  whether  the  defendant,  the  Clearwater  Timber 
Company,  was  an  innocent  purchaser  was  not  entirely 
free  from  doubt  that  said  company  did  not  have  such 
knowledge  of  the  circumstances  under  which  the  entry 
and  claim  of  Joel  H.  Benton  was  made,  or  such  notice  of 
the  claims  of  the  Government  as  to  put  it  upon  inquiry ; 
and  in  holding  in  effect  that  the  defendant,  the  Clear- 
water Timber  Company,  purchased  the  land  designated 
and  described  in  said  claim  and  entry  under  such  cir- 
cumstances as  constituted  said  defendant,  the  Clear- 
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water  Timber  Company,  an  innocent  purchaser  of  the 
said  land  in  good  faith,  for  value  and  without  knowledge 
or  notice  of  any  fraud  or  illegality  in  the  title  to  said 
land;  and  in  failing  to  hold  that  said  company  took  the 
titles  to  the  entries  of  Van  V.  Robertson  and  Drury  M. 
Gammon,  descril^ed  in  the  bill  of  complaint  in  case  No. 
2210,  with  notice  and  knowledge  of  the  invalidity 
thereof,  and  holds  the  same  in  trust  for,  and  to  the  use 
of  the  defendants  Kester,  Kettenl^ach,  Dwyer,  and 
Robnett. 

IX. 

That  the  said  court  erred  in  failing  to  hold  that  the 
entries  of  William  B.  Benton  and  Pearl  Washburn, 
designated  and  described  in  complainant's  l)ill  of  com- 
plaint in  case  No.  2210  were  entered  in  fraud  of  the 
laws  of  the  United  States,  and  are  invalid,  and  th^t  the 
defendant,  the  Clearwater  Timber  Company,  now  hold 
the  title  to  said  entries  together  w4th  the  entry  of  Joel 
H.  Benton,  hereinbefore  referred  to,  and  took  the  title 
to  said  entries  with  full  knowledge  and  notice  of  the 
invalidity  of  said  entries. 

X. 

That  the  said  court  erred  in  failing  to  hold,  upon  a 
finding  of  facts  appropriate  thereto  and  properly  to  be 
made  upon  the  evidence  herein,  that  the  entries  and 
claims  of  James  C.  Evans,  Lon  E.  Bishop,  Frederick 
W.  Newman,  Charles  Dent,  Charles  Smith,  George 
Morrison,  Edw^ard  M.  Hyde,  Daniel  W.  Greenburg, 
David  S.  Bingham  and  William  E.  Helkenburg,  Wil- 
liam McMillan  and  Hattie  Rowland,  designated  and 
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described  in  complainant's  bill  of  complaint  as  amended 
in  case  No.  2210,  were  made  and  entered  in  fraud  of 
the  United  States,  and  in  fraud  of  the  laws  of  the 
United  States  relating  to  such  matters,  and  are  in- 
valid and  voidable  at  the  suit  of  the  United  States, 
and  that  the  defendant,  the  Idaho  Trust  Company, 
which  holds  the  title  to  the  lands  contained  in  said 
claims  and  entries,  took  title  to  the  same  with  full  notice 
and  knowledge  of  the  invalidity  of  said  entries  and 
claims  and  now  holds  the  same,  with  the  exception  of 
the  McMillan  and  Rowland  entries,  in  trust  for,  and  to 
the  use  of  the  defendants,  Kester  and  Kettenbach, 
and  the  McMillan  and  Rowland  entries  it  holds  for  the 
use  and  benefit  of  Kester,  Kettenbach,  Dwyer,  and 
Robnett,  all  in  the  manner  stated  and  charged  in  said 

bill  of  complaint. 

XL 

That  the  said  coui't  erred  in  faihng  to  hold  that  the 
entry  of  John  E.  Nelson,  designated  and  described  in 
the  bill  of  complaint  in  case  No.  2210,  was  made  and 
entered  in  fraud  of  the  laws  of  the  United  States  and  is 
invahd,  and  that  the  defendant,  Ehzabeth  W.  Thatcher, 
who  now  holds  the  title  to  said  entry,  took  the  same 
with  full  notice  and  knowledge  of  the  invahdity  of  the 
title  to  said  entry. 

XII. 

That  the  said  coui't  erred  in  faihng  to  hold,  upon  a 
finding  of  facts  appropriate  thereto  and  properly  to  be 
made  upon  the  evidence  herein,  that  the  claim  and 
entry  of  Soren  Hansen,  designated  and  described  in  com- 
plainant's bill  of  complaint  as  amended,  in  case  No, 
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2210,  was  made  and  entered  in  fraud  of  the  United 
States  and  in  fraud  of  the  laws  of  the  United  States 
relating  to  such  matters,  and  that  the  defendant, 
William  F.  Kettenbach,  in  whom  the  title  to  said  claim 
and  entry  now  vests  took  the  same  with  full  knowledge, 
notice,  and  information  concerning  the  invalidity  of 
said  entry  and  well  knowing  said  entry  and  the  title 
issued  thereupon  were  unlawful,  corrupt,  fraudulent, 
invalid,  and  voidable  at  the  suit  of  the  United  States. 

XIII. 

That  the  said  court  erred  in  failing  to  hold  upon  a 
ftnding  of  facts  appropriate  thereto  and  properly  to  be 
made  upon  the  evidence  herein  that  the  claims  and 
entries  of  William  J.  White  and  Mamie  P.  White, 
designated  and  described  in  complainant's  bill  of  com- 
plaint as  amended  in  case  No.  2210,  were  made  and 
entered  in  fraud  of  the  laws  of  the  United  States  relating 
to  such  matters;  and  that  the  defendant  Elizabeth 
White,  who  now  holds  the  title  to  said  entries,  took  the 
same  with  full  knowledge  and  notice  concerning  the 
invalidity  of  said  entries. 

XIV. 

That  the  said  court  erred  in  failing  to  hold  that  the 
entries  of  Edna  P.  Kester,  Elizabeth  White,  Elizabeth 
Kettenbach,  and  Martha  E.  Hallett  described  in  the 
bill  of  complaint  in  case  No.  2210  were  made  by  said 
last-named  defendants  in  fraud  of  the  laws  of  the 
United  States  relating  to  such  matters,  and  that  the 
titles  to  said  entries  is  now  vested,  respectively,  in  said 
defendants,  who  hold  the  same  in  trust  for  the  use  and 


249 

benefit  of  the  defendants,  Kester,  Kettenbach,  Dwyer, 
and  Robnett. 

XV. 

That  the  court  erred  in  faihng  to  hold  that  the  entry 
of  Joseph  B.  Chite,  designated  and  described  in  com- 
plainant's bill  of  complaint  as  amended,  in  case  No. 
2210,  was  made  and  entered  in  fraud  of  the  United 
States  and  in  fraud  of  the  laws  of  the  United  States 
relating  to  such  matters,  and  are  invalid  and  voidable 
at  the  suit  of  the  United  States,  and  that  the  defendant, 
the  Idaho  Trust  Company,  which  now  holds  the  title 
to  the  land  contained  in  said  claim  and  entry  took  the 
same  with  full  knowledge,  notice,  and  information 
concerning  the  invalidity  of  said  entry,  and  well  know- 
ing that  the  said  entry  and  claim  and  the  title  issued 
thereupon  were  unlawful,  corrupt,  fraudulent,  invalid, 
and  voidable  at  the  suit  of  the  United  States,  all  in 
the  manner  stated  and  charged  in  said  bill  of  complaint. 

XVI. 

That  the  said  court  erred  in  finding  and  in  holding 
•that  the  defendants  in  case  No.  2211  did  not  have  any 
knowledge  or  reason  to  believe  that  Harvey  J.  Steffey 
had  any  unlawful  arrangement  or  understanding  with 
the  entiymen  named  and  mentioned  in  said  bill  of 
complaint  as  amended. 

XVII. 

That  the  said  court  erred  in  failing  to  find  and  to 
hold  that  Harvey  J.  Steffey  was  the  agent  of  the  said 
defendants  in  procuring  the  entries  involved  in  com- 
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plainant's  bill  of  complaint  in  case  No.  2211  to  be  made 
in  fraud  of  the  laws  of  the  United  States. 

XVIII. 

That  the  said  court  erred  in  failing  to  find  and  to 
hold  that  the  defendants  had  reason  to  believe,  and 
had  knowledge  of  the  fact  that  Harvey  J.  Steffey  had 
unlawful  arrangements,  understandings,  and  agree- 
ments with  all  of  the  entrymen  mentioned  and  named 
in  said  bill  of  complaint  in  case  No.  2211,  relative  to 
the  acquisition  and  disposition  by  said  entrymen  of 
the  lands  contained  in  their  entries  as  charged  in  said 
bill  of  complaint. 

XIX. 

That  the  said  court  erred  in  finding  and  in  holding  in 
effect  that  the  defendants,  Kester  and  Kettenbach, 
purchased  the  lands  designated  and  described  in  com- 
plainant's bill  of  complaint,  in  case  No.  2211,  under  such 
circumstances  as  constituted  the  said  defendants  inno- 
cent purchasers  of  the  said  land  in  good  faith,  for  value 
and  without  knowledge  or  notice  of  any  fraud  or  other 
illegality  in  the  title  to  the  said  lands. 

XX. 

That  the  said  court  erred  in  finding  and  in  holding 
that  the  preponderance  of  the  evidence  is  against  the 
theory  that  the  defendants,  Kester,  Kettenbach,  and 
Dwyer,  were  jointly  interested  in  the  acquisition  of 
title  to  the  lands  involved  in  this  cause,  as  set  out  and 
described  in  complainant's  bill  of  complaint  in  cases 
Nos.  2209  and  2210. 
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XXI. 

That  the  said  com^t  erred  in  finding  and  in  holding 
that  at  no  time  during  the  period  covered  by  the  trans- 
actions complained  of  in  case  No.  2209  was  there  any 
associational  arrangement,  either  by  way  of  partner- 
ship, or  joint  ownership,  or  otherwise,  ]:)etween  the  de- 
fendants Kester,  Kettenbach,  and  Dwyer,  or  any  one 
of  them,  and  the  defendant  Robnett  in  the  acquisition 
of  the  title  to  any  of  the  lands  involved  in  this  case,  as 
set  out  and  described  in  complainant's  bill  of  complaint 
as  amended. 

XXII. 

That  the  said  court  erred  in  finding  and  in  holding 
that  the  defendant  Dwyer  had  no  joint  or  partnership 
interest  with  the  defendants  Kettenbach  and  Kester, 
or  either  of  them,  in  the  lands  involved  in  case  No.  2209, 
which  the  latter  purchased,  as  set  out  and  described  in 
complainant's  bill  of  complaint  as  amended. 

XXIII. 

That  the  said  court  erred  in  holding  in  effect  that,  in 
the  circumstances  and  upon  the  facts  estabhshed  by 
the  evidence  herein,  the  defendants  were  innocent  pur- 
chasers of  the  lands  involved  in  case  No.  2210,  in  good 
faith,  for  value,  and  without  notice  or  knowledge  of 
fraud,  illegahty,  or  other  defects  in  the  titles  to  the  said 
lands. 
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BRIEF  OF  ARGUMENT. 


CONSIDERATION  OF  THE  GENERAL  EFFECT  OF  ALL  THE 

EVIDENCE. 


What  has  been  mentioned  hereinbefore  suffices  to 
prove  that  the  defendants,  W.  F.  Kettenbach,  Kester, 
Dwyer,  and  Robnett,  in  the  spring  of  1902  formed  a 
conspiracy  to  obtain  pubhc  timberlands  in  quantities 
greatly  exceeding  the  area  permissible  by  law,  and 
that  this  conspiracy  and  agreement  was  intended  to 
be,  and  was,  made  effective  through  the  procurement, 
on  a  large  scale,  of  entries  under  the  timber  and  stone 
act,  and  that  this  procurement  was  accomplished  by 
means  of  agreements  for  the  acquisition  of  the  lands, 
which  agreements  are  of  the  character  prohibited  by 
the  timberland  statute,  and  that  later  Kester,  Ketten- 
bach,  and  Dwyer  joined  to  themselves  Steffey,  for  the 
same  purpose  and  the  same  result  was  attained. 

The  evidence  establishing  this  proposition  is  the 
whole  of  the  evidence  taken  in  the  cases  and  that 
evidence  as  a  whole.  The  general  character  and 
effect  of  this  evidence  are  indicated  in  the  statement 
hereof  which  is  prefixed  to  this  argument  and  which 
sets  out  the  transactions  proved  with  what  doubtless 
appears  undue  prolixity,  l^ut  in  reality  quite  meagerly, 
and  by  mention  of  only  the  most  material  features  of 
the  history.     It  is  unnecessary,  and  it  would  be  impos- 
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sible,  here  to  recapitulate  all  the  circumstances  tending 
to  suggest  that  the  entries  were  made  in  pursuance  of 
unlawful  agreements  or  on  speculation  and  to  further 
array  the  host  of  details  which  unite  to  render  those 
suggestions  a  fixed  conviction. 

We  must,  however,  bear  in  mind  the  circumstances 
under  which  Kettenbach,  Kester,  Dwyer,  and  Robnett 
began  their  operations  in  acquiring  timber  claims; 
their  solicitations  of  their  relatives,  friends,  and  ac- 
quaintances to  make  entries  in  their  behalf;  the  con- 
tests instituted  of  claims  upon  which  fihngs  had  been 
made  with  the  view  of  entering  persons  they  con- 
trolled upon  the  claims  when  the  contests  would  be 
decided  or  settled;  the  seeming  the  employment  of 
Dwyer  as  State  selector  in  order  that  the  State  would 
not  select  the  lands  that  they  had  arranged  to  file 
entrymen  upon  April  25,  1904;  the  fact  that  every 
entry  was  made  at  the  sohcitation  of  one  of  said  de- 
fendants, or  of  their  agents  or  coconspirators,  Emory, 
O'Keefe,  and  Steffey,  and  with  two  or  three  exceptions 
they  furnished  the  money  for  the  entrymen  to  initiate 
the  entries  and  to  pay  for  the  land  and  all  incidental 
expenses;  and  that  they  acted  in  concert  in  their 
endeavor  until  the  last  entry  that  is  involved  in  these 
cases  had  passed  to  Kester,  Kettenbach,  Robnett,  or 
Dwyer,  or  through  them  to  the  person  or  corporation 
now  holding  the  titles. 

But  the  force  of  this  evidence  Hes  not  so  much  in 
any  or  in  many  circumstances,  though  there  are  enough 
of  those  which  are  pregnant  of  proof,  as  in  the  cumu- 
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lative  effect  and  the  concurrent  corroboration  of  all 
the  facts. 

The  entire  transaction,  surveyed  from  its  beginning 
to  its  end,  appears  to  be  a  single  enterprise,  developed 
upon  one  general  design,  animated  by  a  single  motive, 
and  executed  upon  certain  uniform  principles,  with 
which  all  the  incidents  are  entirely  consistent.  Whether 
viewed  in  its  general  aspect  or  examined  in  its  details, 
the  enterprise  appears  to  have  been  conceived  in  fraud 
of  the  law  and  carried  into  effect  by  fraudulent  means. 
No  one  can  read  this  evidence  without  being  pro- 
foundly impressed  by  the  evidence,  as  a  whole,  that  the 
defendants  procured  the  entries  to  be  made,  and  that 
such  procurement  was  effected  Ij}^  means  of  agree- 
ments, or  of  understandings  which  were  the  moral 
equivalent  of  agreements,  either  expressed  or  implied, 
entered  into  with  the  entrymen,  in  advance  of  applica- 
tions filed,  by  w^hich  the  entrymen  considered  them- 
selves bound  to  sell,  and  the  defendants  bound  to  buy, 
the  lands  to  be  entered.  It  is  true  that  there  were 
but  few  formal  contracts  made  and  that  there  were 
no  contracts  or  agreements  in  writing,  but  it  has  been 
decided  that  the  agreements  denounced  by  the  act  of 
1878  are  not  enforceable  agreements,  but  are  such  un- 
derstandings as,  by  reason  of  the  statutory  provision, 
depend  for  their  execution  upon  the  voluntary  action 
of  the  parties  and  upon  their  conceptions  of  honor 
and  moral  duty. 

Olson  V.  United  States,  133  Fed.  Rep.,  849,  853. 
U.  S.  V.  Detroit  Timber  &  Lumber  Co.,  200 
U.  S.,  321. 
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Many  of  the  entrymen  appear  to  have  supposed  that 
there  could  be  no  contract  that  was  not  m  writmg,  a 
circumstance  mentioned  in  the  case  of  the  Detroit  Com- 
pany, supra,  as  affecting  the  value  of  such  denials  of  a 
contract.  It  is  not  necessary,  in  order  that  the  trans- 
action shall  be  fraudulent,  that  the  entrymen  shall  be 
intentionally  and  consciously  guilty  of  wrongdoing,  as 
also  is  held  in  the  case  of  Detroit  Company,  supra. 

The  fact  that  many  of  the  entrymen  denied  on  cross- 
examination  that  they  made  agreements  antecedently 
to  making  their  applications  does  not  go  very  far  in 
any  instance  to  show  that  agreements  in  fraud  of  the 
statute  did  not  exist.     As  has  been  suggested,  some  of 
the  entrymen  had  the  notion,  which  is  perhaps  the 
prevalent  popular  notion,  that  there  can  be  no  contract 
which  is  not  written.     Probably  most  of  them  sup- 
posed, with  more  or  less  sincerity,  that  an  explicit  prom- 
ise in  express  words  was  necessary  to  constitute  a  con- 
tract, but  few,  if  any,  had  any  conception  of  the  con- 
tracts intended  to  be  prohibited  by  the  act  of  1878  or 
understood    that   such   understandings   as   have   been 
herein  characterized  w^ere  unlawful,  as  has  been  adjudi- 
cated in  the  cases  of  Olson  and  the  Detroit  Co.     All  of 
the  entrymen  were  disposed  to  put  the  fairest  face  pos- 
sible upon  their  conduct,  and  the  more  so  in  cases  where 
their  conduct  was  felt  to  be  compromising.     Most  of  the 
entrymen  were  manifestly  well  disposed  toward,  if  not 
actively  sympathetic  with,  the  defense,  as  will  appear 
from  almost  any  cross-examination  taken  at  random 
from  the  transcript.     The  cross-examination  of  these 
Government  witnesses  was  most  remarkably  protracted, 
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constituting  probably  one-half  the  testimony  of  the 
witnesses,  and  being  certainly  of  a  volume  enormously 
disproportionate  to  the  examination  in  chief.  The 
reason  for  this  is  apparent  upon  the  face  of  the  situa- 
tion. The  Government,  in  order  to  elicit  the  facts  upon 
which  its  cases  are  predicated,  was  obliged  to  show  by 
the  entrymen,  whom  these  defendants  had  used,  that 
the  entry  had  been  made  and  the  circumstances  of  its 
making.  All  of  these  entrymen,  with  perhaps  some  few 
exceptions,  whether  they  were  or  were  not  consciously 
guilty  of  wrongdoing,  were  naturally  solicitous  to  purge 
themselves  of  any  blame  on  account  of  what  they  had 
done.  They  were  therefore  predisposed  to  lend  them- 
selves to  any  cross-examination  which  sought  to  put 
their  own  conduct  in  a  better  light,  and  they  accepted 
with  avidity  any  suggestions  with  the  color  of  innocence, 
and  many  instances  can  be  found  in  the  record  showing 
the  willingness  of  the  Government  witnesses  to  grasp  at 
friendly  suggestions  from  the  defense. 

So  whether  or  not  any  one  of  the  entrymen  had  en- 
tered into  such  an  arrangement  as  is  forbidden  by  the 
statute  is  not  to  be  established  entirely  by  what  he 
says  in  response  to  a  question  framed  in  the  words  of 
the  statute  and  admitting  of  a  categorical  answer,  but 
is  to  he  inferred  from  the  arrangement  as  it  is  proved. 
And  the  testimony  to  this  point  of  these  entrymen  is 
to  be  weighed  like  other  testimony,  with  reference  to 
the  considerations  of  self-interest  and  self-protection 
pressing  upon  the  witnesses;  to  their  natural  disposi- 
tion to  state  their  actions  in  the  light  most  favorable 
to  themselves;    to  their  friendly  attitude  toward  the 
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defense,  which  was  so  often  developed  by  a  sympa- 
thetic cross-examination;  and  to  the  inherent  reason- 
ableness of  what  they  say  and  the  harmony  of  the  facts 
to  which  they  testify,  with  other  facts  established  in 
the  case. 

But,  as  has  been  said,  notwithstanding  the  attitude 
of  the  entrymen  and  the  other  witnesses  in  these  causes, 
their  testimony  as  a  whole,  viewed  in  the  light  of  un- 
disputed facts  and  circumstances,  establishes  the  fact 
that  the  entrymen  made  their  entries  in  pursuance  of 
an  antecedent  agreement  or  understanding  with  said 
defendants  or  their  agents  that  the  titles  thus  initiated 
should  devolve  to  Kester,  Kettenbach,  Dwyer,  or 
Robnett  or  to  whomsoever  they  or  their  agents  des- 
ignated. 

It  is  sufficient  to  say  that  the  methods  pursued,  and 
the  form  of  the  negotiations,  were  precisely  those  which 
would  naturally' be  adopted  by  persons  meditating  an 
unlaw^ful  proceeding  and  seeking  to  evade  the  inhibi- 
tion of  agreements  for  the  sale  of  the  lands.  In  such  a 
case  much  would  designedly  be  left  unexpressed,  and 
the  arrangement  would  be  purposely  formulated  in  such 
manner  as  to  appear  without  the  sense  of  the  statute, 
and  would  be  clothed  in  such  innocent  guise  as  not  to 
shock  the  tender  conscience  of  a  well-intending  entry- 
man.  But  the  result  intended,  and  the  result  accom- 
plished, was  the  identical  result  which  the  statute  was 
framed  to  prevent.  Call  it  an  arrangement,  an  under- 
standing, an  implied  obligation,  or  what  else  may  soothe 
the  moral  sense,  the  negotiation  with  the  entryman  had 
all  the  effect  of  a  distinct  and  binding  agreement  that 
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he  should  transfer  his  title  to  Kester,  Kettenbach,  Rob- 
nett,  or  Dwyer,  or  to  whomsoever  they  or  their  agents 
might  designate.  If  such  a  transaction  is  not  unlawful, 
then  the  statute  renders  itself  ridiculous  by  lending 
itself  to  evasion  of  its  prohibitions  and  Ijy  providing  the 
means  for  its  own  defeat. 

In  Nickell  v.  United  States,  161   Fed.,  702,  706,  de- 
cided by  this  court,  it  was  said : 

Section  2  of  the  act  of  June  3,  1878    *    *    * 
requires  the  entryman  at  the  time  of  making  his 
application  to  make  oath  that  he  has  not  made 
any  agreement  or  contract  in  any  way  or  manner, 
directly  or  indirectly,  with  any  person  or  per- 
sons, by  which  the  title  shall  inure  to  the  benefit 
of  any  person  except  himself.     That  it  was  in- 
tended to  meet  the  evasions  which  would  be 
resorted  to  from  time  to  time  is  quite  manifest. 
Schemes,  devices,  and  subterfuges  which  inge- 
nuity could  invent,  and  of  which  this  case  fur- 
nished a  striking  example,  were  in  view  equally 
with  formal  contracts.     We  are  precluded  from 
holding   otherwise   by   the   comprehensive  lan- 
guage of  the  statute;  and  to  sustain  the  conten- 
tion of  plaintiff  in  error  in  that  regard  would  be 
equivalent  to  saying  that  its  purpose  can  be  en- 
tirely  defeated   by   secret   understandings   and 
ingenious  cu-cumventions. 
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PRECEDENTS  AS  TO  WEIGHT  GIVEN  EVIDENCE  ANALOGOUS 
TO  THAT  EMBODIED  IN  PRESENT  CASES. 


II. 

On  questions  of  fact  precedents  are  generally  of  little 
weight,  and  other  cases  can  seldom  be  controlling. 
Two  reported  cases,  however,  present  states  of  fact  so 
closely  analogous  to  that  embodied  in  the  present 
evidence  that  the  adjudications  made  in  those  cases 
have  almost  or  quite  the  effect  of  an  authority. 

Olson  V.  United  States,  133  Fed.  Rep.,  849,  involved 
just  such  procurement  as  is  shown  here,  and  upon  the 
facts,  which  were  much  less  extensive  and  far  less 
cogent,  the  Circuit  Court  of  Appeals  drew  the  inference 
of  imlawful  agreements. 

United  States  v.  Detroit  Lumber  Company,  124  Fed. 
Rep.,  393;  131  Fed.  Rep.,  668;  200  U.  S.,  321,  was  even 
more  strikingly  similar  upon  the  facts  to  the  present 
case.  In  that  case  the  bill  was  dismissed  in  the  lower 
court,  but  the  ruling  of  that  court  was  reversed  by  the 
Circuit  Court  of  Appeals,  and  the  decision  of  the  Appel- 
late Court  affirmed  by  the  Supreme  Court  of  the  United 
States,  and  in  order  that  we  may  more  clearly  see  the 
application  of  the  decisions  of  the  Circuit  Court  of 
Appeals  and  the  Supreme  Court,  we  shall  state  the  facts 
as  found  by  the  trial  court  and  the  reasons  given  for 
dismissing  the  bill.  District  Judge  Rogers,  who  heard 
the  case  in  the  Circuit  Court  (124  Fed.,  395),  in  the 
opinion  said : 

This  bill  was  filed   to  vacate  these  patents 
upon  one  of  two  grounds:  First.  That  there  was 
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conspiracy    between   Elmer   B.    Martin   and 
Arch.   V.   Alexander,   president  and  secretary, 
respectively,  of  the  Martin-Alexander  Lumber 
Company,  and  Jim  P.  Copeland,  an  employee 
of  said  company,  and  also  an  entryman,  with 
their  codefendants,  who  were  entrymen,  to  in- 
duce and  procure  the  entrymen  fraudulently  to 
make  application  to  the  land  office  of  the  United 
States  at  Camden,  Ark.,  to  enter  each  a  separate 
portion  of  the  said  land,  and  that  before  said 
entries  were  made  by  said  entrymen  they  had 
each  entered  into  an  agreement  with  the  Martin- 
Alexander    Luml)er    Company    that    each    and 
every  entry  so  made  should  be  made  for  the 
use  and  benefit  of  the  said  Martin- Alexander 
Lumljer  Company,  and  that  on  the  issuance  of 
the    receiver's    receipts    that    each    entryman 
should   at   once   execute   to   the   said   Martin- 
Alexander  Lumber  Company  a  conveyance  to  it 
of  all  the  timber  and  trees  standing  and  grow- 
ing  upon   the   lands   so   entered,    with   certain 
other   rights   and   privileges   in   the   nature   of 
easements   upon   said   land.      Second.  That   if 
such  agreement  and  conspiracy  did  not  exist, 
that  each  and  every  of  said  entrymen  made  his 
or  her  said  entry  on  speculation,   and  not  in 
good  faith  for  the  purpose  of  appropriating  the 
same  to  his  or  her  o\vn  use  and  benefit,  which 
was  well  known  to  the  said  Martin- Alexander 
Lumber  Company,  and  said  Martin-Alexander 
Lumber  Company  aided  and  assisted  each  and 
every  one  of  said  entrymen  in  the  accomplish- 
ment of  said  purpose,  to  wit,  the  entering  of  said 
lands  on  speculation.     To  this  last  allegation, 
which    was    an    amendment,    a    demurrer    was 
entered,  and  a  stipulation  filed  to  the  effect  that, 
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if  the  demurrer  was  overruled,  the  answer  on 
file  to  the  original  complaint  should  be  treated 
as  applying  to  this  allegation.  The  court  over- 
rules the  demurrer,  and  will  treat  this  allegation 
as  denied  by  the  original  answer  on  file,  in 
accordance  with  the  stipulation.  Each  of  the 
defendant  entrymen  answered,  denying  specif- 
ically the  allegations  of  fact  in  the  complainant's 
bill  of  complaint  in  so  far  as  it  alleged  any 
fraudulent  conduct  upon  their  part,  and  each 
of  the  entrymen  affirmed  that  the  affidavits 
which  they  had  made  at  the  land  office  were 
true,  and  that  the  lands  were  purchased  for  their 
own  use  and  benefit,  and  so  appropriated.  The 
^lartin- Alexander  Lumber  Company  and  De- 
troit Timber  &  Lumber  Company  denied  the 
allegations  of  fraud,  and  the  latter  also  set  up 
that  it  was  an  innocent  purchaser.  To  these 
answers  a  replication  was  filed,  and  the  case 
submitted  upon  pleadings  and  written  proof. 
The  record  is  most  voluminous,  and  it  is  un- 
necessary to  go  into  details.  Two  questions 
arise  on  this  record:  First.  Is  there  such  a 
combination  or  conspiracy  shown  to  have  ex- 
isted between  the  Martin-Alexander  Lumber 
Company  and  their  codefendants  (the  entry- 
men)  to  obtain  the  lands  in  controversy  for  the 
use  and  benefit  of  the  Martin- Alexander  Lumber 
Company,  as  authorizes  the  annulment  of  the 
patents  issued  to  the  defendant  entrymen? 
Second.  Did  the  several  entrymen  make  their 
said  entries  on  speculation,  and  not  in  good 
faith,  and  not  for  the  purpose  of  appropriating 
the  lands  to  their  own  use  and  benefit?  It  will 
be  more  convenient  to  consider  both  questions 
together. 
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The  proof  in  this  case  develops  this  state  of 
facts:  The  Martin- Alexander  Lumber  Company 
had  established  a  large  sawmill  and  lumber  plant 
in  close  proximity  to  the  lands  in'  controversy, 
and  had  also  become  the  owners  of  large  bodies 
of  timberland  adjacent  thereto.     There  was  no 
other  sawmill  or  lumber  plant,  at  the  time  these 
lands  were  entered,  so  near  thereto  as  to  make 
it  practicable  or  profitable  to  cut  the  timber 
standing    on    the    lands    in    controversy.     The 
lands  in  controversy  were  not  on  the  market 
except  under  the  homestead  law,  and  the  stone 
and  timber  act,  supra.     Naturally  the  ^lartin- 
Alexander    Lumber   Company   wanted   all   the 
timber  it  could  get  which  was  convenient  to  its 
mill  plant.     If  had  in  its  employ  as  timberman, 
or  timber  inspector,  Jim  P.  Copeland,  a  resident 
of  Pike  City,  where  its  mill  plant  was  located, 
and  he  was  an  old  surveyor,  as  well  as  real  estate 
man,  with  large  experience  and  much  informa- 
tion in  regard  to  lands  in  that  vicinity;  and  was 
also  well  acc^uainted  with  the  people  residing  in 
that  vicinity,  and  especially  with  the  lands,  both 
public  and  private,  in  that  county.     Early  in 
1899  E.  B.  Martin,  the  president  of  the  Martin- 
Alexander  Lumber  Company,   who  resided   in 
Chicago,  inquired    of    Copeland    about  timber- 
lands  in  the  county  where  the  mill  plant  was 
located.     Copeland    informed    him    that    there 
were  many  public  lands  in  the  county  and  adja- 
cent to  the  mill  plant  valuable  for  their  timber, 
and  gave  him  the  approximate  amount.     Martin 
then    inquired    how    they    could    be   procured. 
Copeland  then  told  him  they  could  be  home- 
steaded,  but  the  timber  could  not  be  cut  until 
the  patent  was  obtained  or  the  homesteader  had 
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resided  on  the  land  for  the  period  of  five  years 
and  in  other  respects  conformed  to  the  require- 
ments of  the  homestead  law.  The  proof  also 
shows  that  these  lands  were  not  fit  for  cultiva- 
tion, but  were  only  valuable  for  their  timber. 
Something  was  then  said  in  reference  to  scrip 
which  could  be  used  in  the  entry  of  the  lands. 
In  the  course  of  the  conversation  Copeland  told 
Martin  of  the  stone  and  timber  act.  Prior  to 
this  time  he  had  written  to  the  Member  of  Con- 
gress, Hon.  T.  C.  McRae,  and  obtained  a  copy 
of  it,  and  afterwards,  having  occasion  to  go  to 
Camden,  he  had  laid  the  law  before  the  land 
officers,  and  he  and  they  read  it  over  together, 
and  he  obtained  their  construction  of  it.  He 
also  informed  Mr.  Martin  that  he  knew  o^  a 
number  of  good,  honest  people  in  the  community 
who  would  like  to  take  up  land  under  the  stone 
and  timber  act  if  they  had  the  money.  Cope- 
land  had  at  that  time  talked  to  some  men  whom 
he  knew  personally  and  favorably,  who  had 
expressed  a  desire  to  take  up  land  under  that 
act  if  they  could  get  the  money,  and  he  so  advised 
Martin.  Martin  then  told  him  that  they  would 
loan  that  class  of  men  the  money  if  they  would 
take  up  the  land.  Copeland  then  inquired  what 
security  he  would  demand,  and  he  said  simply 
their  note,  with  8  per  cent  interest.  Copeland 
then  hunted  up  the  men  that  he  had  talked  to, 
and  others  also,  and  others  hunted  him  up  to 
inquire  about  the  entry  of  these  lands,  and  he 
explained  to  them  the  law,  and  told  them  they 
could  get  the  money  to  enter  the  lands  from  the 
Martin-Alexander  Lumber  Company,  without 
security,  and  that  the  Martin- Alexander  Lumber 
Company  would  trust  to  their  honor  to  pay  it. 
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He  took  them  and  showed  them  the  lands,  made 
them  a  probable  estimate  of  the  timber  in  the 
respective  tracts,  and  told  them  that  the  timber 
on  the  land  at  50  cents  a  thousand  feet  (which 
was  the  market  price  at  that  time)  would  pay 
more  than  the  land  would  cost,  and  told  them 
they  could  sell  the  land  or  the  timber  after  the 
patents  were  issued.  All  the  codefendants  of 
the  Martin- Alexander  Lumber  Company,  nearly 
all  of  whom  were  employees,  or  had  been,  of  the 
company,  entered  the  land  under  the  conditions 
just  above  stated.  The  money  was  furnished 
by  the  Martin- Alexander  Lumber  Company. 
Copeland  usually  went  with  the  parties  to 
examine  the  land,  accompanied  them  to  the  land 
office,'  and  furnished  them  the  money,  and  they 
entered  the  land,  made  the  necessary  proofs  in 
conformity  with  law,  and  their  expenses  to  the 
land  office  and  back  were  paid  by  the  Martin- 
Alexander  Lumber  Company  and  charged  to 
them  upon  the  books  of  the  company.  Either 
just  before  the  lands  were  entered  and  the 
receipts  for  the  purchase  money  were  obtained, 
or  just  afterwards,  the  money  having  been 
f\n-nished  to  the  entrymen  by  Martin- Alexander 
Lumber  Company,  they  would  execute  their 
notes  to  the  company  for  the  amount,  with 
interest,  and  in  nearly  all  instances  shortly  after- 
wards they  sold  the  timber  standing  on  the  land 
to  the  Martin-Alexander  Lumber  Company  by 
a  written  contract,  and  the  notes  were  canceled. 
By  the  terms  of  the  contract  the  Martin- Alexan- 
der Lumber  Company  was  to  pay  50  cents  a 
thousand  stumpage  for  all  the  timber  cut  from 
the  land,  and  the  amount  which  had  been 
loaned  by  it  to  enter  the  land  was  treated  as 
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purchase  money  advanced  on  the  timber,  and, 
if  the  vakie  of  the  timber  exceeded  the  vakie  of 
the  money  advanced,  with  interest,  the  seller 
was  to  get  the  difference.  In  some  cases  the 
entrymen  declined  outright  to  sell  at  all  to  the 
Martin- Alexander  Lumber  Company,  and  finally 
sold  to  other  parties  after  the  patents  were 
issued.  In  such  cases  the  person  purchasing 
from  the  entiyman  was  an  agent  for  the  Detroit 
Timber  &  Lumber  C'omJDany,  and  took  the  deeds 
in  his  own  name,  but  gave  credit  to  the  entry- 
man  for  the  mone}'s  advanced  by  the  Martin- 
Alexander  Lumber  Company  to  the  entr3^man, 
and  the  lands  were  subsequently  conveyed  to 
the  Detroit  Timber  &  Lum'oer  Company,  which 
had  succeeded  the  Martin-Alexander  Lumber 
Company  by  purchase  of  all  its  rights  and 
interests  in  connection  with  mill  plant  and  lands. 
Before  any  of  these  lands  were  entered,  the  proof 
shows  that  Copeland  took  the  law,  and  he  and 
Martin,  and  perhaps  Alexander,  sat  down  and 
went  over  it  together,  and  Copeland  explained 
to  them  the  construction  placed  upon  the  law  by 
the  land  officers,  informing  them  that  the 
applicant  would  have  to  make  affidavit  to  the 
requirements  of  the  statute,  and  show  that  he 
did  not  make  the  purchase  on  speculation,  but 
in  good  faith ;  with  the  intention  of  appropriating 
it  to  his  own  use  and  benefit;  and  that  he  did 
not,  directly  or  indirectly,  make  any  contract  or 
agreement  in  any  way  or  manner  with  am^  per- 
son or  persons  whatsoever  by  which  the  title 
which  he  might  acquke  from  the  Government  of 
the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  other  person  except 
himself.     Both    Martin    and    Alexander    knew 
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that  Copeland  had  examined  and  understood 
the  law  and  Copeland  had  taken  advice  as  to  its 
construction,  and  imparted  that  information  to 
Martin  and  Alexander.  He  also  imparted  the 
same  information  to  the  entrymen,  and  each 
and  all  of  the  entrymen  not  only  made  affidavit 
at  the  land  office,  as  required  by  the  statute,  but 
nearly  all  of  them,  being  called  by  the  plaintiff, 
have  testified  and  corroborated  that  affidavit  b}^ 
positive  testimony,  which  is  part  of  the  record 
in  this  case.  Alexander  and  Copeland  have  also 
testified  substantially  to  the  same  facts,  and 
have  positively  and  emphatically  denied  that 
there  was  any  agreement  or  understanding, 
expressed  or  implied,  prior  to  the  issuance  of  the 
final  receipts  by  the  land  office,  whereby  the 
Martin- Alexander  Lumber  Company  should  have 
any  interest  of  an}-  kind  whatsoever  in  regard  to 
the  lands  or  timber  on  them  in  controversy ;  and 
there  is  no  proof  by  any  witness  to  the  contrary. 
There  are  many  circumstances  in  connection 
with  the  transaction  which  are  suspicious  in 
their  nature,  and  tend  to  create  the  belief  that 
the  Martin-Alexander  Lumber  Company  under- 
stood, were  satisfied,  felt  sure  that  the  lands 
would  ultimately  come  into  their  possession. 
I  have  no  doubt  in  my  own  mind,  from  all  the 
facts,  that  it  did  so  believe,  and,  if  it  had  not  so 
believed,  that  it  would  not  have  advanced  the 
money  to  the  entrymen  in  order  that  they  might 
enter  the  land.  As  intelligent  business  men, 
Martin  and  Alexander  knew  that  at  that  time 
there  was  no  one  else  who  could  cut  and  use  the 
timber  but  themselves;  they  knew  that  the 
lands  were  not  homesteads,  nor  susceptible  of 
being  made  homesteads;  they  knew  that  when 
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the  patents  were  issued  the  hinds  were  not 
exempt  from  execution;  they  knew,  if  necessary, 
they  could  sue  upon  the  notes  and  recover  judg- 
ment and  sell  the  land ;  they  knew  it  was  to  the 
interest  of  the  men  who  had  entered  them  to  sell 
the  timber,  and  they  knew  that  in  making  the 
entry  the  object  of  the  parties  was  to  sell  the 
timber  because  the  land  was  not  fit  for  cultiva- 
tion; they  knew  that  the  entrymen  expected  to 
get  more  from  the  timber  than  the  land  was 
worth,  because  Copeland  had  told  the  entrymen 
about  what  amount  of  timber  was  on  the  land, 
and  what  could  be  gotten  for  it  at  that  time, 
and  that  more  could  be  realized  from  the  timber 
than  it  would  take  to  enter  the  land ;  they  knew 
their  companj^  could  afford  to  pay  more  for  the 
timber  because  their  mill  was  already  located  in 
closer  proximity  to  it  than  any  other  mill ;  they 
knew  also  that  the  persons  to  whom  they  had 
loaned  the  money  were  honest  men,  and  would 
desire  to  pay  their  debts;  they  knew,  in  all 
.reason,  that  they  had  not  other  resources  out  of 
which  to  pay  back  the  borrowed  money;  they 
knew,  therefore,  that  in  all  probability  they 
would  ultimately  get  the  timber,  and  that  they 
could  purchase  it  without  any  fair  competition 
with  others. 

Assuming  all  these  things  to  be  true,  and  that 
their  motive  for  lending  the  money  and  assisting 
in  making  the  entries  was  with  the  hope  of 
ultimately  getting  the  timber,  which  one  of  these 
acts  is  either  violative  of  the  letter  or  spirit  of 
the  timber  and  stone  act? 

The  court  then  quotes  copiously  from  the  Budd  case 
and  the  Maxwell  Land-Grant  case  and  states  that  the 
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facts  in  the  case  then  in  discussion  are  no  stronger  in 
favor  of  the  Government  than  they  were  in  the  Biidd 
case,  and  in  his  opinion  they  were  not  so  strong. 

For  the  reasons  thus  given  the  })ill  was  dismissed  for 
the  want  of  equity. 

It  will  be  noted  that  in  the  Detroit  case  just  quoted 
that  the  entrymen  were  made  codefendants,  and  that 
each  entryman  answered,  denying  specifically  the  alle- 
gations in  the  hill  in  so  far  as  it  alleged  any  fraudulent 
conduct  on  their  part,  and  each  entryman  affirmed  that 
the  affidavits  which  they  had  made  at  the  land  office 
were  true.  The  com'panies  also  answered,  denying  the 
allegations  of  fraud.  Each  entryman  not  only  made  an 
affidavit  to  the  land  office,  as  required  by  the  law,  but 
nearly  all  of  them  were  called  by  the  plaintiff,  testified, 
and  corroborated  that  affidavit  by  positive  testimony; 
that  Alexander  and  (bpeland  testified  substantially  to 
the  same  facts  as  did  the  entrymen  and  positively  and 
emphatically  denied  that  there  was  any  agreement  or 
understanding,  expressed  or  implied,  prior  to  the  issu- 
ance of  the  final  receipts  by  the  land  office ;  that  Cope- 
land  knew  the  proper  construction  to  be  placed  upon 
the  timber  and  stone  act  and  explained  the  same  to  the 
entrymen;  that  the  Martin- Alexander  Company  fur- 
nished the  money  for  the  entrymen  to  initiate  the  en- 
tries and  to  make  proof,  l)ut  that  a  note  was  taken  for 
the  full  amount  with  interest  at  8  per  cent  at  the  time 
of  final  proof;  and  a  number  of  the  entrymen  were  so- 
licited by  Copeland,  while  others  sought  him.  Cope- 
land  explained  to  the  entrymen  the  amount  of  timber 
on  the  land  and  what  could  be  gotten  for  it  at  that 
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time,  and  Copeland  also  told  the  entrymen  that  they 
could  sell  the  land  after  patents  were  issued. 

The  Circuit  Court  of  Appeals  in  deciding  the  same 
case,  131  Fed.  Rep.,  668  &  679,  makes  practically  the 
same  statement  of  facts,  adding  however  that  most 
of  the  entrymen  were  poor  and  unable  to  pay  for  the 
land   without   borrowing    the   money;  that   Copeland 
assisted  them  to  select  the  land  and  to  make  their 
entries.     They  made  two  journeys  to  the  local  land 
office,  one  to  make  their  applications  and  one  to  pay 
for    the   land    and    obtain    their   final   receipts.     The 
Martin  Company  paid  their  traveling  expenses  upon 
these  trips  and   the  fees  for  the  publication  of  the 
notices    required    by    the    statute;    that    25    of    the 
44  patentees  were    employees    of  the    Martin   Com- 
pany and  10  were  wives  of  employees;  that  when  the 
time  came   to  pay  for  the  lands  the  company  loaned 
to  each  one  of  the  patentees  the  amount  required  for 
that  purpose,  and  he  or  his  companion  or  agent  paid 
for    the   land    and    obtained    the   final    receipt;  that 
within  a  few  days  after  the  final  receipt  was  obtained 
he  made  a  promissory  note  for  the  amount  he  had  paid 
for  the  land  and  interest  at  8  per  cent  per  annum;  that 
he  then  made  a  written  agreement  with  the  Martin  Com- 
pany that  in  consideration  of  $1  and  of  the  covenants 
recited  therein  he  "has  bargained,  sold,  and  conveyed" 
unto  the  company  all  the  timber  and  trees  upon  the 
land,  etc. 

Circuit  Judge  Sanborn  in  announcing  the  decision  of 
the  com^t,  after  stating  that  the  Detroit  Timber  and 
Lumber  Co.  was  an  innocent  purchaser  as  to  the  lands 
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conveyed  to  it'(131  Fed.  Rep.,  679),  said  as  to  the  entries 
remaining  in  the  original  apphcants: 

There  remain  17  tracts  of  land  the  title  to 
which  still  stands  in  the  original  applicants  and 
patentees  *  *  *_  The  evidence  in  this  record 
has  convinced,  not  that  these  applicants  made  any 
agreements  by  which  the  title  which  they  might 
acquire  should  inure  to  the  benefit  of  any  person 
except  themselves,  but  that  each  one  of  them  ap- 
plied to  enter  the  lands  he  or  she  obtained  on 
speculation  for  the  use  and  benefit  of  the  Martin- 
Alexander  Lumber  Company  and  not  in  good  faith 
to  appropriate  it  to  his  or  her  own  exclusive 
benefit.  The  salient  facts  which  were  proved  in 
this  case  and  which  have  forced  our  minds  to 
this  conclusion  appear  in  the  statement  which 
precedes  this  opinion,  and  no  good  purpose  would 
be  subserved  by  restating  them  here. 

The  decree  below  is  accordingly  reversed. 

Although  all  the  entrymen,  being  called  as  witnesses, 
denied  that  any  agreements  had  been  made  for  the 
transfer  of  the  lands  to  the  lumber  company,  the  Su- 
preme Com-t,  affirming  the  judgment  of  the  Circuit 
Court  of  Appeals,  found  that  the  transaction  of  itself 
proved  the  existence  of  such  agreements.  {United 
States  V.  Detroit  Lumber  Company,  200  U.  S.,  321.)  The 
opinion  on  these  points  reads : 

The  entire  management  of  these  entries  was 
in  the  hands  of  an  agent  of  the  Martin- Alexander 
Company.  It  furnished  the  moneys,  both  for 
the  purchase  prices  and  all  expenses,  and  it  is 
not  easy  to  believe  that  it  did  all  this  on  a  mere 
expectation  that  after  the  entries  had  been 
made  it  could  purchase  the  timber.     It  is  a 
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much  more  reasonable  conclusion  that  it  had  an 
understanding  with  the  parties  making  the 
entries  respecting  purchases  and  prices.  It  is 
quite  likely  that  the  entrymen  were  not  con- 
scious of  wronging  the  Government,  and  thought 
that  if  it  received  the  full  price  demanded,  that 
was  enough.  The  testimony  of  one  witness 
suggests  at  least  that  they  may  have  been  ad- 
vised that  there  was  no  contract  unless  it  was 
in  writing,  and  that  hence  the}^  could  conscien- 
tiously take  the  oath  required  in  connection 
with  an  entry.  So,  without  casting  any  impu- 
tation of  intentional  perjury  on  those  parties,  we 
agree  with  the  Court  of  Appeals  that  the  testi- 
mony points  strongly  to  the  fact  that  the 
entries  were  in  pursuance  of  an  understanding 
or  agreement  with  the  Martin- Alexander  Com- 
pany, that,  as  it  was  advancing  all  the  money, 
the  entrymen  should  convey  to  it  the  standing 
timber  at  a  fixed  price. 

See  also  U.  S.  v.  Synith  et  al,  181  Fed.  Rep.,  545. 

These  cases,  although  perhaps  not  of  controlling 
authority  upon  the  questions  of  fact  involved  herein, 
show  in  what  manner  similar  questions  of  fact  have 
been  determined,  and  constitute  monuments  for  judi- 
cial guidance  in  dealing  with  present  conditions.  And 
it  is  submitted  that,  upon  this  evidence,  and  with 
proper  respect  for  the  precedents  cited,  it  should  be 
found  that  the  entries  herein  involved  were  procured 
by,  and  made  in  pursuance  of,  such  agreements  as  are 
prohibited  by  the  act  of  1878,  or  such  understandings 
as  amount  to  such  agreements  and  are  equally  within 
the  prohibition  of  the  statute. 
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One  of  the  facts  appealing  to  the  Supreme  Court  in 
the  Detroit  Timber  &  Lumber  Company  Case  was  that 
the  Martin-Alexander  Company  furnished  the  entry- 
men  the  money  with  which  to  make  proof  and  pay  for 
the  land.  As  this  money  was  furnished  at  the  time  of 
final  proof  and  was  a  forceful  element  in  inclining 
the  Supreme  Court  to  the  opinion  that  the  entries 
were  made  pursuant  to  antecedent  agreements  with 
the  Martin-Alexander  Company,  and  for  that  reason 
ordered  that  the  patents  issued  thereon  should  be 
canceled,  it  would  seem  that  thepe  could  be  no  question 
of  the  admissibility  of  such  evidence  and  that  it  should 
be  weighed  with  all  the  other  evidence  in  the  cases. 
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DECISIONS  UPON  CASES  ARISING  UNDER  THE  TIMBER  AND 

STONE  LAW. 

United  States  v.  Budd,  144  U.  S.,  154. 

United  States  v.  Ulark,  138  Fed.,  294. 

United  States  v.  Clark,  200  U.  S.,  601. 

United  States  v.  Barher  Lumber  Co.,  194  Fed.,  24. 

United  States  v.  Detroit  Lumber  Co.,  200  U.  S. 

The  extent  to  which  a  person  or  corporation  desiring; 
to  acquire  large  quantities  of  the  Government  timber- 
lands  may  go,  without  violating  the  provisions  of  the 
timber  land  law  is  announced  in  the  Budd  case ;  and 
in  almost  every  case  arising  since  the  Budd  case  was 
decided,  in  which  a  violation  of  the  timber  land  act 
has  been  charged,  that  case  has  been  cited  and  quoted 
from.     Mr.  Justice  Brewer,  in  announcing  the  decision, 

said : 

The  particular  charge  is,  that  Budd,  before  his 
apphcation,   had    unlawfully  and    fraudulently 
made    an    agreement    with     his    codefendant, 
Montgomery,  by  which  the  title  he  was  to  ac- 
quu-e  from  the  United  States  should  inure  to 
the  benefit  of  such  codefendant.    *     *     *    The 
act  does  not  in  any  respect  limit  the  domain 
which  the  purchaser  has  over  the  land  after  it  is 
purchased  from  the  Government,  or  restrict  in 
the  slightest  his  power  of  alienation.     All  that 
it  denounces  is  a  prior  agreement,  the  acting 
for  another  in  the  purchase.     If,  when  the  title 
passed  from  the  Government,  no  one  save  the 
purchaser  has  any  claim  upon  it,  or  any  con- 
tract or  agreement  for  it,  the  act  is  satisfactory^ 
Montgomer>^  might  rightfully  go  or  send  into 
that  vicinity  and  make  known  generally,  or  to 
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individuals,  a  willingness  to  buy  timl^er  land  at 
a  price  in  excess  of  that  which  it  would  cost  to 
obtain  it  from  the  Government ;  and  any  person 
knowinp^  of  that  fact  might  rightfully  go  to  the 
Land  Office  and  make  application  to  purchase  a 
tract  from  the  Government,  and  the  facts  above 
stated  point  as  naturally  to  such  a  state  of  af- 
fairs as  to  a  violation  of  the  law  by  definite 
agreement  prior  to  the  purchase  from  the  Gov- 
ernment— point  to  it  even  more  naturally,  for 
no  man  is  presumed  to  do  wrong  or  to  violate 
the  law,  and  every  man  is  presumed  to  know 
the  law.     (144  U.  S.,  162,  163.) 

This  court,  in   United  States  v.  Bar-ber  Lumber  Co., 
194  Fed.,  24,  30,  31,  33,  said: 

The  decision  in  the  present  case  is  ruled  by 
the  legal  principles  announced  in  the  Budd  case 
and  in  the  Clark  case  (  U.  S.  v.  Budd,  144  U.  S., 
154;  U.  S.  V.  Clark,  138  Fed.,  294;  and  U.  S.  v. 
Clark,  200  U.  S.,  601).  Those  decisions  are 
authority  for  the  proposition  that  a  person  or 
corporation  desiring  to  acquire  title  to  a  large 
body  of  timber  lands  of  the  United  States  under 
the  Timber  and  Stone  act  may  express  that 
desire  to  another,  and  may  enter  into  an  agree- 
ment with  him  to  buy  the  lands  upon  his  ob- 
taining title  thereto,  may  loan  him  the  money 
with  w^hich  to  acquire  title,  and  may  inspect 
and  select  the  lands,  and  that  such  person  or 
corporation  is  not  bound  to  inquire  into  the 
methods  by  which  the  other  party  to  the  contract 
acquired  title  and  is  not  chargeable  with  knowl- 
edge of  any  fraud  under  the  land  laws  that 
he  may  resort  to,  and  that  in  taking  titles  based 
upon  the  issuance  of  final  receipts  to  the  entry- 
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men  without  actual  knowledge  of  such  fraud  or 
of  facts   sufficient   to   put   him  upon   inquiry, 
such  person  or  corporation  is  an  innocent  pur- 
chaser of  the  land. 
After  referring  to   the   contract  between  Steunen- 
berg,  and  Barber  and  Moon,  and  the  fact  that  some  of 
the  land  was  to  be  acquired  by  scrip,  the  court  con- 
tinuing said— assuming  that  the  title  was  to  be  ob- 
tained by  entries  under  the  Timber  and  Stone  act- 
he  (Steunenberg)   could  rightfully  go  into  the 
Idaho  timber  country  and  make  known  gen- 
erally his  willingness  to  buy  timber  lands  at  a 
price  in  excess  of  that  which  it  would  cost  to 
obtain  it  from  the  Government,   and  persons 
knowing  of  that  fact  might  rightfully  go  to  the 
Land  Office  and  make  application,  and  purchase 
the  timber  tract  for  the  purpose  of  selling  it 
-to  him  (pp.  31,  32,  ib.)- 
The  court,  referring  to  the  Crooked  River  entries, 
suggested  that  there  is  evidence  tending  to  prove  that 
these  entries  which  were  subsequently  acquired  by  the 
defendants  may  have  been  made  in  violation  of  the 
provisions  of  the  timber  and  stone  act; 

but  the  decided  weight  of  the  testimony  of  such 
illegal  act,  if  such  there  were,  was  induced  by 
the  locators,  Downs  and  Wells,  for  their  own 
individual  advantage,  and  not  at  the  instance 
of  Barber  or  Moon  or  the  appellee  or  to  their 
knowledge  (p.  33,  ib.)- 
And  again  in  the  statements  of  the  case,  the  court 

said:  ,     .       .,      -•         c 

There  is  no  evidence  that  during  the  time  ot 

these  transactions,  either  Barber,  Moon,  or  the 
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appellee   had   any   dealings   or   correspondence 
with  Kinkaid,  Pritchard,  Wells,  Downs,  Sweet, 
or  Martin  (p.  29,  ib.). 
In  United  States  v.  Clark,  200  U.  S.,  601,  607,  608, 
the  court  said: 

We  may  assume  for  the  purposes  of  decision, 
as  did  the  Circuit  Court  of  Appeals,  that  the 
original  frauds  are  made  out,  although  there 
is  a  great  amount  of  testimony  to  grcd 
faith.  *  *  *  There  is  nothing  sufficient  to 
show  that  Clark  had  actual  knowledge  of  the 
arrangement  by  which  Cobban  got  the  land. 
The  allegation  that  Cobban  was  Clark's  agent 
in  the  purchase  wholly  breaks  down.  Clark 
was  at  a  distance.  He  dealt  as  a  purchaser 
with  Cobba.T,  and  paid  him  the  market  price, 
and  a  substantial  profit  even  on  the  Govern- 
ment's calculation. 

The   Supreme  Court   affirmed   the   decision  of  this 
court  and  held  that  Clark  was  an  innocent  purchaser. 

Of  the  reasons  stated  by  this  court  in  the  Barber 
Lumber  Company  case,  and  by  the  Supreme  Court 
in  the  Clark  case,  for  holding  that  said  appellees  were 
innocent  purchasers,  were  that  Barber  and  Moon 
and  Clark  lived  at  a  distance  from  the  scenes  of  the 
unlawful  operations;  that  no  agency  existed  between 
Clark  and  Cobban  and  that  Clark  dealt  as  a  purchaser 
with  Cobban;  and  that  neither  Barber  nor  Moon,  on 
behalf  of  themselves  or  the  Barber  Lumber  Company, 
had  any  correspondence  or  dealings  with  Downs  or 
Wells,  who  dealt  directly  with  the  entrymen  in  pro- 
curing the  entries  to  be  unlawfully  made  and  in  locating 
them  on  the  lands,— a  very  different  situation  than  in 
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the  present  case,  wherein  Kester  and  Kettenbach  were 
on  the  grourd  all  the  time.  They  conferred  with  their 
agents  or  conspirators,  Robnett,  Dwyer,  Emory  and 
Colby,  O'Keefe  and  Steffey,  almost  daily  ia  regard  to 
entries  to  be  made  or  that  were  making,  in  the  ba.ik  in 
which  they  were  officers,  and  came  in  contact  with 
many  of  the  entry mxcn  under  the  conditions  herein- 
before referred  to,  and  of  which  further  mention  will 

be  made. 

The  language  of  the  Budd  case  is  very  broad,  but  it 
can  not  be  construed  to  mean  that  a  fraud  upon  the 
timber  land  laws  is  impossible  of  proof  so  long  as  the 
parties  to  the  fraud  decline  to  admit  it,  or  unless  a 
number  of  persons  have  overheard  the  terms  of  the 
agreements  discussed  between  said  parties,  or  unless 
some  one  produces  a  copy  of  the  agreement  made  by 
themi.     To  say  that  a  person  might  go  or  send  into  a 
given  vicinity,  and  make  known  generally  or  to  indi- 
viduals a  willingness  to  buy  timber  land  at  a  price  in 
excess  of  that  which  it  would  cost  to  obtain  it  from 
the  Government,  and  any  person  knowing  of  that  fact 
might  rightfully  go  to  the  land  office  and  make  appli- 
cation to  purchase  a  tract  from  the  Government,  is  in 
effect  a  very  different  situation  from  that  in  which  a 
person  desiring  to  acquire  large  tracts  of  public  timber- 
land  seeks  out  a  number  of  impecunious  persons,  and 
he  or  his  agents  makes  known  to  them  his  wishes  in 
that  regard,  and  states  that  he  is  willing  to  purchase 
the  timber  claims  at  a  price  in  excess  of  the  amount 
at  which  they  can  purchase  the  claims  from  the  Gov- 
ernment, and  that  if  necessary  he  will  either  furnish 
or  lend  them  the  money  for  that  purpose.     In  such  cu-- 
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cumstances,  if  the  person  or  persons  sought  out  imme- 
diately thereafter,  went  to  the  land  office  and  filed 
upon  timber  claims  and  were  furnished  or  loaned  the 
money  or  a  part  thereof  for  that  purpose,  or  to  perfect 
the  entries,  by  the  person  who  made  the  suggestion, 
and  that  soon  after  making  proof  they  should  convey 
the  title  to  the  claims  so  acquired  to  him,  it  would  seem 
that  notwithstanding  all  of  said  persons  should  den\' 
that  they  had  a  prior  agreement  or  understanding  as 
to  what  they  should  do  with  the  claims  after  proof, 
the  court  would  be  justified  in  holding  that  the  entries 
were  made  pursuant  to  a  prior  agreement  that  they 
would  do  just  what  was  done. 

Speculation. 

to  enter  a  timber  claim  on  speculation  is  a  fraud 
upon  the  timber  and  stone  law. 

The  Supreme  Court  in  the  Budd  case,  in  refeniiig 
to  the  timber  and  stone  act,  said  that — 

All  that  it  denounces  is  a  prior  agreement, 
the  acting  for  another  in  the  purchase. 

The  question  as  to  whether  Budd  had  entered  the 
claim  then  in  suit  on  speculation  was  not  raised;  and 
the  court  had  just  before  making  the  remark  above 
quoted  said : 

The  particular  charge  is,  that  Budd  before  his 
application,  had  unlawfully  and  fraudulently 
made  an  agreement  with  his  codefendant, 
Montgomery,  by  which  the  title  he  was  to  acquire 
from  the  United  States  should  inure  to  the 
benefit  of  such  codefendant. 
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l^he  Supreme  (*ourt  has  repeatedly  held,  and  it  is  un- 
necessary to  cite  the  cases  here,  that  the  courts  are  not 
bound  by  expressions  in  opinions  where  the  questions 
to  which  the  statements  or  expressions  relate  were  not 
raised  or  argued  in  the  case  in  which  they  were  made, 
if  a  determination  of  the  questions  was  not  necessary 
in  reaching  a  decision  in  the  case. 

In  order  that  it  may  be  made  plain  that  Congress  in 
passing  the  timber  and  stone  act  not  merely  intended 
that  the  public  timber  lands  should  not  be  taken  up 
pursuant  to  a  prior  agreement  but  also  that  they  should 
not  be  entered  for  the  purpose  of  speculation,  we  shall 
point  to  the  events  contemporaneous  with  the  passage 
of  that  Act,  and  the  matters  that  were  pressed  upon  the 
attention  of  Congress  in  connection  therewith. 

While  the  statements  made  and  the  opinions  advanced 
by  the  promoters  of  an  act  of  Congress  are  inadmis- 
sible as  bearing  upon  its  construction,  yet  reference  to 
the  proceedings  of  each  House  of  Congress  may  properly 
be  made  to  inform  the  courts  of  the  exigencies  that 
required  the  passage  of  the  act  and  the  evils  sought  to 
be  guarded  against.  {American  Net  &  Twme  Co.  v. 
Worthington,  141  U.  S.,  473.) 

In  the  case  of  the  Holy  Trimty  Church  v.  The  United 
States,  143  U.  S.,  463,  Mr.  Justice  Brewer,  in  announcing 
the  decision  of  the  court,  said: 

Again,  another  guide  to  the  meaning  of  a 
statute  is  found  in  the  evil  which  it  is  designed 
to  remedy;  and  for  this  the  court  properly  looks 
at  +he  contemporaneous  events,  the  situation  as 
it  exists,  and  as  it  was  pressed  upon  the  attention 
of  the  legislative  body. 
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In  Dunlap  v.  United  States,  173  U.  S.,  75,  the  court 
said  : 

Without  questioning  the  doctrine  that  de})ates 
in  Congress  are  not  appropriate  sources  of  infor- 
mation from  which  to  discover  the  meaning  of  a 
statute  passed  by  that  body  (U.  S.  v.    Tmns- 
Missouri  Frevjht  Association,  166  U.  S.,  290,  318), 
it  is  nevertheless  interesting  to  know  that  efforts 
were  made  in  the  Senate  to  amend  the  })ill  b>'  the 
additions  of  sections  which,  while  making  alcohol 
used  in  the  arts  free  from  the  tax,  sought  to  se- 
cure the  Government  from  fraud  by  provisions 
for  the  methylating  of  such  spirits  so  as  to  render 
them  unfit  for  use  as  a  beverage;  that  these  pro- 
posed amendments  were  rejected  (26  Cong.  Rec, 
6925,  6936);  and  that  subsequently  section  61 
was  adopted  as  an  amendment,  it  being  urged  in 
its  support  that,  if  the  Secretary  of  the  Treasur^^ 
and  the  Commissioner  of  Internal  Revenue  think 
they  can  not  adopt  any  regulations  w^hich  will 
prevent  fraud,  then  nothing  will  be  done  under  it; 
but  if  they  conclude  they  can  adopt  such  regula- 
tions as  will  prevent  fraud  in  the  use  of  alcohol  in 
the  manufactures  or  the  arts,  then  there  will  })e 
relief  under  it.     (26  Cong.  Rec,  p.  6985.) 

During  the  Forty-third,  Forty-fourth,  and  Forty-fifth 
Congresses  a  number  of  ])ilLs  were  introduced  in  either 
Houses  of  Congress,  having  for  their  purpose  the  dis- 
position of  the  public  timber  lands  in  Oregon,  California, 
Washington,  and  the  Territories,  and  some  of  them 
inchided  the  timber  lands  in  other  States.  These  bills 
were  very  similar,  and  in  so  far  as  they  may  have  a 
bearing  upon  the  question  now  under  consideration 
they  were  the  same,  except  in  the  instances  which  we 
shall  mention. 
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The  bills  are  as  follows : 

H.  R.  bill  No.  410,  introduced  by  Mr.  Page  at  the 
first  session  of  the  Forty-third  Congress,  December  8, 
1873. 

H.  R.  bill  No.  4149,  reported  by  Mr.  Bradley  December 
23,  1874,  as  a  substitute  for  H.  R.  bill  No.  410.  (Vol. 
3,  p.  229,  Cong.  Rec.)  This  bill  passed  the  House 
February  22,  1875,  and  the  following  day  in  the  Senate 
was  referred  to  the  Senate  Committee  on  Public  Lands, 
but  failed  of  passage.     (Vol.  3,  p.  1617,  Cong.  Rec.) 

H.  R.  bill  No.  1191  was  introduced  by  Mr.  Sayler  (of 
Oregon)  January  17,  1876,  at  the  first  session  of  the 
Forty-fourth  Congress,  and  referred  to  the  Committee 
on  Public  Lands  of  the  House  (vol.  4,  p.  443,  Cong. 
Rec),  and  was  reported  back  with  amendments  and 
recommitted  March  15,  1876.  (Vol.  4,  p.  1726,  Cong. 
Rec.) 

H.  R.  bill  No.  660  was  introduced  by  Mr.  Maginnis 
(of  Montana)  at  the  first  session  of  the  Forty-fourth 
Congress,  January  6,  1876,  and  referred  to  the  Commit- 
tee on  Public  Lands.     (Vol.  4,  p.  303,  Cong.  Rec.) 

H.  R.  bill  No.  141  was  introduced  by  Mr.  Page  (of 
California)  at  first  session  of  the  Forty-fourth  Congress, 
December  14,  1875,  and  referred  back  to  the  Committee 
on  Public  Lands.     (Vol.  4,  p.  212,  Cong.  Rec.) 

S.  bill  No.  6  was  introduced  by  Mr.  Kelly  (of 
Oregon)  at  the  first  session  of  the  Forty-fourth  Con- 
gress, December  8,  1875;  read  twice  and  referred  to  the 
Committee  on  Public  Lands.  (Vol.  4,  pp.  186,  187.) 
The  bill  was  reported  back  to  the  Senate  without 
amendments  February  8,  1876.     (Vol.  4,  p.  934,  Cong. 
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Rec.)  This  bill  was  debated,  amended  and  passed 
the  Senate.  (Vol.  4,  pp.  934,  1100  to  1107,  1142  to 
1146,  1146  to  1191,  Cong.  Rec.) 

All  of  said  bills  require  that  the  applicant  should 
make  affidavit  at  the  hind  office  and  swear,  among  other 
things : 

That  he  does  not  apply  to  purchase  the  same 
on  speculation,  but  in  good  faith  to  appropriate  it 
to  his  own  exclusive  use  and  benefit;  and  that 
he  has  not,  directly  or  indu-ectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with 
any  person  or  persons  w^hatsoever,  by  w^hich  the 
title  which  he  might  acquire  from  the  Govern- 
ment of  the  United  States  should  inure,  in  whole 
or  in  part,  to  the  benefit  of  any  person  except 
himself. 
H.  R.  bill  No.  1191  and  S.  bill  No.  6  requii'e  that  the 
entryman,  as  a  part  of  his  appHcation,  should  swear  that 
he  was  applying  to  purchase  the  land  in  good  faith  to 
appropriate  it  to  his  own  exclusive  use  and  benefit,  and 
not  for  sale,  in  addition  to  the  matter  above  quoted  as 
required  in  the  other  bills,  as  a  part  of  the  application. 
Mr.  Kelly,  of  the  Committee  on  Public  Lands  of  the 
Senate,  in  presenting  Senate  bill  No.  6,  February  16, 
1876,  for  consideration,  said: 

I  will  simply  state  that  this  bill  is  a  copy  of  one 
that  passed  the  House  of  Representatives  at  the 
last  session  of  Congress.  It  was  then  well  con- 
sidered by  the  House  committee  and  a  printed 
report  made  upon  it.  It  came  to  the  Senate  too 
late  for  consideration  at  the  last  session.  At  an 
early  day  in  this  session  it  was  introduced  by  me, 
referred  to  the  Committee  on  Public  Lands  of  the 
Senate,  and  received  a  full  consideration  before 
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that  committee  at  two  or  three  meetings,  and  I 
was  instructed  by  that  committee  to  report  it 
back  without  amendments  and  recommend  its 
passage.     *     *     * 

He  then  stated  that  it  was  not  the  purpose  of  the  bill 
to  abrogate  either  the  preemption  law  or  the  homestead 
law,  and  continuing,  said: 

It  has  been  too  frequently  the  case  that  per- 
sons desiring  to  cut  timber  on  the  public  lands 
will  take  either  a  preemption  or  a  homestead 
claim,  go  upon  it,  cut  down  and  sell  the  timber, 
and  never  pay  for  or  enter  the  land.  The  purpose 
of  this  bill  is  to  do  away  with  these  trespasses 
upon  the  public  domain,  so  that  persons  may 
acquire  title  without  residence,  and  have  an  in- 
terest in  the  timber  lands,  and  protect  them 
from  destruction  and  protect  them  from  trespass. 
*  *  *  The  Government  should  receive  some- 
thing for  its  lands;  there  is  no  reason  why  it 
should  not ;  and  the  committee,  after  careful  con- 
sideration, thought  that  many  persons,  rather 
than  go  upon  a  tract  of  land  as  a  homestead  and 
reside  upon  it  five  years,  would  prefer  to  pay 
$2.50  per  acre;  and  in  that  way  it  will  make  an 
honest  business,  and  people  will  get  the  timber 
honestly,  instead  of  cutting  it  from  the  public 
land  as  trespass. 

There  is  another  reason,  as  I  said,  many  per- 
sons owning  claims  in  the  vicinity  of  the  timber- 
lands  trespass  upon  them,  cut  down  the  timber, 
and  take  it  for  the  purpose  of  fencing  and  build- 
ing, removing  it  from  the  public  lands.  The 
object  of  this  bill  is  that  they  may  acquire  the 
right   to   this  timber  by  purchasing  the  land. 
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Then  they  will  have  an  interest  in  protecting 
the  timber,  instead  of  destroying  it.  *  *  *  . 
I  may  say  further  that  in  the  mining  coun- 
tries, where  it  is  necessary  to  have  timber  for 
mining  purposes  to  smelt  the  ores,  the  timber  is 
removed  from  the  public  lands  now  by  any  per- 
son who  may  choose  to  take  it.  It  may  be  said 
that  they  should  be  punished  for  their  trespass. 
They  may  be,  but  they  never  are.  In  fact  it 
becomes  a  necessity  to  have  timber  to  smelt  the 
ores  and  to  conduct  mining  operations  wherever 
they  are  carried  on;  and  to  say  that  timl^er 
shall  not  be  taken  is  to  say  that  we  simply 
mean  to  shut  down  on  mining  operations  for- 
ever.    (Vol.  4,  Cong.  Rec,  p.  1100.) 

Senator  McMillan  then  proposed  an  amendment  to 
section  2  to  the  effect  that  deponent  shall  swear  that  he 
has  not  executed  any  mortgage  or  other  instrument 
upon  said  land  by  which  the  title  thereto  may  be  vested 
in  any  other  person.  This  amendment  was  defeated. 
In  discussing  it,  however,  ^Ir.  Sargent  said: 

I  think  the  friends  of  the  bill  have  no  objec- 
tion to  the  amendment  proposed  by  the  Senator 
from  Minnesota;  I  certainly  have  none  myself 
and  if  the  machinery  of  the  hill  can  in  any  way  be 
(juarded  so  that  speculators  can  not  take  advantage 
of  this  lair  if  we  pass  it,  I  shall  be  very  glad  to  have 
that  done.  Nearly  the  whole  bill  is  taken  up 
with  provisions  hedging  in  opportunities  for 
speculators  to  avail  themselves  of  its  provisions 
to  acquire  large  tracts  of  land  under  it.  *  *  * 
This  is  hedged  around  by  oaths  and  papers  and 
documents  in  every  form  which  careful  ingenuity 
can  provide.  If  any  Senator,  as  the  Senator 
from  Minnesota  has  proposed,  can  devise  Ian- 
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guage  which  will  still  more  guard  that  portion 
of  the  bill  we  would  like  it  to  be  guarded,  be- 
cause, while  I  would  desire  that  there  be  an 
opportunity  for  our  people  honestly  to  carry 
on  this  business,  /  do  not  ivish  this  land  to  he 
absorbed  by  speculators    *     *     *. 

Mr.  Howe.  Why  not  provide  that  these  lands 
shall  be  offered  at  public  sale  f 

Mr.  Sargent.  Because  then  you  give  an  op- 
portunity to  speculators.  (Vol.  4,  p.  1101,  Cong. 
Kec.) 

Mr.  Sargent.  Will  the  Senator  from  Illinois 
allow  me  a  moment  ?  I  should  like  to  say  to  the 
chairman  of  the  committee  that  the  committee 
did  endeavor  to  guard  it,  and  my  impression  is 
that  the  bill  does  guard  it;  or,  if  it  does  not,  I 
certainly  concur  with  the  suggestion  that  it 
should  be  made  to  do.  The  affidavit  which  the 
enterer  is  required  to  make  says,  among  other 
things,  that  he  does  not  apply  to  purchase  the 
same  on  speculation,  but  in  good  faith  to  appro- 
priate it  to  his  own  exclusive  use  and  benefit, 
and  not  for  sale,     h^     *    h= 

That  is  to  say,  there  are  two  things:  In  the 
first  place,  no  speculation  whatever  moves  him  in 
this  matter,  and,  in  the  next  place,  the  title  is 
entu'ely  for  his  own  use.  But  if  the  Senator  is 
not  satisfied  with  that  language,  I  will  say  to 
him,  for  the  sake  of  the  people  of  my  own  State, 
to  propose  an  amendment  which  will  cover  this. 
I  think  this  does.     (Vol.  4,  p.  1103,  Cong.  Rec.) 

Senator  Sherman,  w^ho  desired  that  there  be  no  re- 
striction whatever  upon  the  sale  of  the  timber  lands, 
being  of  the  opinion  that  they  should  be  sold  for  the 
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purposes  of   revenue,  urged    that    the   bill   as  drawn 
would  not  defend  it  against  speculators.     He  said : 

A  speculator  can  ride  through  this  bill  with  a 
coach  and  four  without  any  difficulty.     A  spec- 
ulator can  organize  a  system  under  the  terms  of 
this  bill  by  which  he  could  ))uy  for  a  corpora- 
tion every  quarter  section  of  land  in  that  timber 
country   that   he   desired   to   purchase.     How? 
He  could  send  its  agents  all  through  this  timber- 
land   to   select  favorite   quarter  sections;  each 
agent  would  go  and  make  the  affidavit  prescribed 
by  this  bill,  and  even  l^efore  he  started  on  his 
journey  he  would  make  a  contract  with  the  cor- 
poration or  with  a  lumber  company  to  sell  the 
lumber    growing    upon    that    land.     He    could 
make  the  oath  without  even  swearing  falsely. 
Xow  no  man  can  gain  possession  of  a  quarter 
section  of  this  timber  country  except  by  swear- 
ing falsely.    *    *    *    If  this  land  is  open  for  set- 
tlement under  the  provisions  of  this  bill,  a  man 
could  very  easily  say  that  he  would  not  sell  the 
title  of  the  land,  the  ownership  of  the  land,  the 
fee  of  the  land,  or  any  other  term  we  may  use, 
and  yet  he  may  make  a  contract  to  cut  and  sell 
the  stumpage.     *    *    *     That  would  be  suffi- 
cient for  the  adventurous  proprietor  of  a  saw- 
mill to  cut  every  stick  of  timber  upon  it  and  thus 
evade  the  provisions  of  the  law.     (Vol.   4,  p. 
1105,  Cong.  Rec.) 
Though  the  suggestion  of  Mr.  Sherman  that  all  re- 
strictions be  taken  out  of  the  bill  and  that  the  timber- 
land  he  sold  for  the  purposes  of  revenue  was  not  fol- 
lowed, in  order  to  safeguard  the  measure  against  the 
danger  of  the  land  being  acquired  by  speculators,  as 
pointed  out  by  Mr.  Sherman,  Mr.  Sargent  offered  the 
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following  amendment:  To  insert  after  the  words 
'^ United  States,"  in  line  19,  in  section  2,  the  following: 
"or  any  right  in  said  land  or  the  timber  thereon,"  so 
that  it  will  read : 

and  that  he  has  not,  directly  or  indirectly,  made 
any  agreement  or  contract  in  anj^  way  or  manner, 
with  any  person  or  persons  whatsoever,  by  which 
the  title  which  he  might  acquire  from  the  Gov- 
ernment of  the  United  States,  or  any  right  in 
said  land  or  the  timber  thereon,  should  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  ex- 
cept himself.     (Vol.  4,  p.  1145,  Cong.  Rec.) 

The  amendment  was  agreed  to  (vol.  4,  p.  1187),  and 
the  bill  passed  the  Senate  February  21,  1876  (p.  1191). 

In  the  particulars  mentioned.  Senate  bill  No.  6  just 
referred  to  is  the  same  bill  that  in  the  next  session  of 
Congress  Avas  known  as  Senate  bill  No.  926,  with  the 
exception  that  in  the  latter  the  entryman  is  not  re- 
quired to  swear  as  part  of  his  application  that  he  does 
not  intend  to  sell  the  land.  Senate  bill  No.  926  passed 
both  Houses  at  the  second  session  of  the  Forty-fifth 
Congress  and  is  the  present  timber  and  stone  act.  It 
was  introduced  by  Mr.  Sargent,  of  California,  and  re- 
ferred to  the  Committee  on  Public  Lands.  (Vol.  7, 
p.  1753,  Cong.  Rec.)  It  was  reported  back  by  Mr. 
Booth  from  the  Committee  on  Public  Lands  with 
amendments  (vol.  7,  p.  2187,  Cong.  Rec.)  and  passed 
the  Senate  April  25,  1878  (vol.  7,  p.  2842).  It  was 
reported  to  the  House  Committee  on  Public  Lands 
(p.  2929),  corrections  were  made,  and  passed  the  House 
May  11,  1878  (p.  3388).  The  Senate  concm-red  in  the 
House  amendments  and  the  bill  was  examined,  signed, 
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and  approved  by  the  President  June  3,  1878.     (Vol. 
1,  pp.  3450,  3533,  3560,  4017.) 

Prior  to  the  passage  of  the  timber  and  stone  act 
persons  could  not  enter  the  public  lands  except  under 
the  homestead  law  and  the  preemption  law,  and  if  they 
entered  lands  under  either  of  these  laws,  it  was  neces- 
sary that  they  should  reside  upon  them,  and  they  had 
to  swear  that  they  had  entered  the  same  for  a  home 
and  for  settlement  and  cultivation.  It  would  be  im- 
possible for  persons  to  cultivate  the  lands  in  portions 
of  the  timber  regions  in  California  and  Oregon,  and 
therefore  there  was  no  way  for  them  to  acquire  the 
timberlands  lawfully.  The  only  way  in  which  persons 
could  secure  the  timber  in  those  States  for  domestic 
purposes  and  for  use  in  mines  was  to  steal  it.  If  they 
entered  the  land  under  the  preemption  law  or  the 
homestead  law,  they  would  of  necessity  have  to  perjure 
themselves  in  the  affidavit  they  were  requu-ed  to  make 
upon  entering;  and  if  they  went  upon  the  land  and  cut 
the  inwhQY  without  entering  the  same  under  either  of 
these  laws,  they  would  be  subject  to  a  conviction  for 
trespass  and  to  a  judgment  in  a  civil  suit  for  the  value 
of  the  timber.  So,  in  order  that  the  settlers  in  the  west- 
ern country  who  had  need  for  timber  could  lawfully 
obtain  the  same.  Congress  passed  the  timber  and  stone 
act  and  at  the  same  time  endeavored,  as  far  as  possible, 
to  protect  the  public  timber  lands  from  being  entered 
upon  speculation  or  for  the  benefit  of  speculators. 

In  United  States  v.  Detroit  Lumber  Coinpamj,  200 
U.  S.,  321,  the  Circuit  Court  of  Appeals  held  that  the 
claims  remaining  in  the  original  entrymen  were  entered 
on  speculation  for  the  use  and  benefit  of  the  Martin- 
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Alexander  Lumber  Company  and  not  in  good  faith  to 
appropriate  it  to  his  or  her  own  exclusive  use  and 
benefit.  The  Supreme  Court,  in  affirming  the  judg- 
ment of  the  Circuit  Court  of  Appeals  in  said  case,  found 
that  the  entries  were  made  pursuant  to  agreements, 
but  this  can  in  no  way  be  construed  to  mean  that  the 
statute  may  not  be  violated  as  readily  by  entering  land 
thereunder  upon  speculation  as  well  as  pursuant  to  a 
prior  agreement. 

Hafemann  v.  Gross,  199  U.  S.,  342,  349,  was  a  suit 
to  enforce  a  contract  for  a  portion  of  the  proceeds  of  a 
sale  of  land  entered  under  the  preemption  law,  the 
agreement  having  been  entered  into  prior  to  entry; 
that  law  required  the  preemptor  to  make  affidavit  as 
part  of  his  application  similar  to  that  required  of  a 
person  entering  public  land  vmder  the  timber  and  stone 
act.  In  the  dissenting  opinion  of  Mr.  Justice  White, 
in  which  Mr.  Justice  McKenna  and  Mr.  Justice  Holmes 
concurred,  appears  the  following: 

The  preemptor  must  swear  "that  he  has  not 
settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith  to  appro- 
priate it  to  his  own  exclusive  use."     Could  this 
statement  have  been  truthfully  made  in  view  of 
the  agreement  by  which  the  preemptor  bound 
himself  after  his  purchase,  if  he  sold  the  land, 
to  pay  to  the  other  parties  to  the  contract  one- 
fourth  part  of  the  purchase  price  ? 
This  statement  that  it  would  be  a  fraud  upon  the 
preemption  law  to  enter  lands  under  the  same  on  specu- 
lation is  not  in  conffict  with  the  views  expressed  in  the 
majority  opinion.     The  majority  reached  their  conclu- 
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sion  by  finding  that  under  the  agreement  entered  into 
by  the  preemptor  he  was  in  no  way  bound  to  sell  his 
claim;  and  though  he  made  entry  in  1890  and  a  patent 
was  issued  for  the  claim  in  December,  1891,  he  did  not 
sell  the  claim  until  July,  1902,  more  than  ten  years 
after  he  had  o))tained  patent  therefor. 

VALID  ENTRIES. 

We  shall  not  contend  that  there  is  sufficient  evidence 
to  justify  the  (cancellation  of  the  patents  to  the  entries 
of  John  W.  Killinger,  William  E.  Helkenberg,  Fred  E. 
Justice,  George  W.  Harrington,  and  Geary  Vanarts- 
dalen. 

INVALID  ENTRIES. 

The  evidence  hereinbefore  set  out  shows  that  all  of 
the  claims,  with  the  exception  of  the  five  above  men- 
tioned, were  entered  in  fraud  of  the  statute.  That 
evidence  shows  that  each  entryman  had  an  agreement, 
either  expressed  or  implied,  prior  to  initiating  his 
entry,  with  defendants  or  their  agents,  as  to  the  dis- 
position to  be  made  of  his  claim  after  final  proof;  and 
the  testimony  of  each  entryman,  brought  out  in  most 
cases  on  cross-examination,  proves  beyond  question 
that  all  of  said  entrymen  also  made  their  entries  on 
speculation. 

ENTRIES  HELD  BY  KESTER  AND  KETTENBACH. 

The  titles  to  all  of  the  entries  involved  in  cases  No. 
2209  and  No.  2211  are  vested  either  in  Kester  and 
Kettenbach,  or  Kester  or  Kett'enbach.  They  are  the 
entries  of  Maris  (p.  44,  ib.),  Little  (p.  63,  ib.),  Harring- 
ton (p.  67,  ib.).  Pierce,  (p.  70,  ib.),  Bashor  (p.  72,  ib.), 
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F.  M.  Long;  (p.  74,  ib.),  J.  H.  Long  (p.  77,  ib.),  B.  F. 
Long  (p.  79,  ib.),  Ferris  (p.  85,  ib.),  Robinson  (p.  89,  ib.), 
of  the  Robnett  group;  and  of  Charles  W.  Taylor  (p.  135, 
ib.),  Jackson  O'Keefe  (p.  133,  ib.),  Edgar  J.  Taylor 
(p.  141,  ib.),  Prentice  (p.  139,  ib.),  and  Dammarell  (p. 
143,  ib.),  of  the  O'Keefe  group  in  case  No.  2209;  and 
of  Charles  S.  Myers  (p.  210,  ib.),  Jannie  Myers  (p.  212, 
ib.),  Mary  A.  Loney  (p.  214,  il).),  Effie  A.  Jolly  (p.  216, 
ib.),  Charles  E.  Loney  (p.  220,  ib.),  James  T.  Jolly  (p. 
222,  ib.),  Clinton  E.  Perkins  (p.  225,  ib.),  Frank  ,j. 
Bonne}^  (p.  227,  ib.),  of  the  Steffey  group  in  case  No. 
2211.  The  number  set  out  opposite  each  name  refers 
to  the  page  in  this  l^rief  at  which  the  evidence  relative 
to  each  particular  entry  is  mentioned. 

The  District  Court  held  that  the  Steffey  entries  were 
made  pursuant  to  prior  agreements  between  Steffey 
and  the  entrymen,  but  that  Kester  and  Kettenbach 
acquired  and  hold  the  titles  thereto  as  innocent  pur- 
chasers; that  the  Maris  entry  was  made  in  accordance 
with  an  agreement  between  the  entrywoman  and 
Robnett  in  violation  of  law,  but  that  Kester  and  Ket- 
tenbach were  not  aware  of  the  illegal  agreement  and 
that  they  purchased  the  claims  in  good  faith;  and  as 
to  the  other  entries,  that  the  evidence  is  not  sufficient 
to  sustain  the  charge  that  they  were  made  in  violation 
of  law. 

INNOCENT  PURCHASER. 

The  District  Court  held  that  the  defendants  Kester 
and  Kettenbach  were  purchasers  in  good  faith  and  for 
value  of  the  entries  forming  the  Steffey  group  just 
mentioned.    We  will  now  discuss  the  reasons  assigned  by 
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the  court  for  reaching;  that  conchision.  In  the  opinion 
the  court  states  in  effect  that  the  only  evidence  that 
would  tend  to  show  a  conspiracy-  between  Kester, 
Kettenbach,  D^vyer,  and  Steffey,  or  that  Steffey,  in 
procuring  the  entries  to  be  unlawfully  made,  was 
acting  as  the  agent  of  Kester,  Kettenbach,  and  Dwyer, 
is  the  testimony  of  vSteffey;  that  Steffey's  testimony 
is  denied  by  Kester,  Kettenbach,  and  Dwyer  and  that 
Steffey's  credibility  is  impeached  by  the  fact  that  he 
is  an  accomplice  and  that  he  suborned  perjuiy  and 
was  guilty  of  the  moral  obliquity  of  perjur}^  in  procuring 
entrymen  to  swear  falsely  at  final  proof. 

In  our  introductors'  statement  of  the  evidence 
(p.  5,  ib.)  we  have  discussed  the  weight  that  should  be 
given  the  testimony  of  the  more  important  witnesses  in 
the  cases,  and  it  seems  unnecessaiy  to  repeat  it.  A 
reading  of  the  testimony  in  connection  with  the  various 
entries  composing  the  Steffey  group  (pp.  203  to  235  ib.) 
will  show  plainly  that  Steffey  was  acting  in  concert 
with  Kester,  Kettenbach,  and  Dwyer  as  their  cocon- 
spirator or  as  their  agent. 

There  is  no  question  that  Kester,  Kettenbach,  and 
Dwyer  were  acting  as  coconspirators  in  attempting  to 
induce  Hutchins,  Pfeffley,  and  Roos  to  enter  claims  for 
their  use  and  benefit  in  1902  and  1903;  that  the  same 
relations  existed  between  them  in  procuring  the  entries 
to  be  made  for  their  use  and  benefit  of  the  claims  of 
Lambdin  and  Shaeffer  in  1902;  and  in  inducing  Cornell 
to  make  an  entry  for  them  in  June,  1903;  and  also  in 
procuring  the  entry  of  Guy  Wilson  and  Frances  Justice, 
(which  the  court  held  for  cancellation),  and  the  other 
persons  forming  the  O'Keefe  and  Kester,  Kettenbach 
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and  Dwyer  groups  in  the  spring  of  1904;  and  in  insti- 
tuting the  contest  herein  mentioned  for  their  use  and 
benefit.  The  court  held  that  Dwyer,  in  procuring  the 
entry  to  be  made  of  the  Wilson  claim,  was  acting  as  the 
agent  of  Kester  and  Kettenbach,  and  that  they  were 
therefore  charged  with  notice  (p.  286) .  It  having  been 
established  that  said  defendants  in  1902  formed  the 
conspiracy  or  agency  mentioned,  all  the  evidence  shows 
that  the  same  relations  continued  to  exist  l)etween 
them  until  June,  1904,  the  date  of  the  agency  of  Dwyer 
spoken  of  by  the  court,  and  from  then  down  to  the 
making  of  the  last  entry  in  these  suits.  Moreover  there 
is  no  other  evidence  than  that  of  the  defendants  them- 
selves that  they  were  not  acting  in  concert  until  the  last 
entry  in  the  suits  was  ac((uired.  The  first  entry  that 
Steffey  procured  to  be  made  was  that  of  Charles  Myers, 
and  Steffey  testified  relative  to  the  agreement  he  had 
with  Dwyer  prior  to  the  making  of  the  entry,  as  well  as 
to  the  agreement  he  had  with  the  entryman.  The  court 
finds  that  Steffey  contradicted  himself  as  to  the  date 
that  he  talked  with  Dwyer  relative  to  the  claims  forming 
his  group,  and  reasons  from  that  contradiction  that, 
according  to  Steffey's  testimony,  his  arrangement  with 
Dwyer  relative  to  said  claims  was  not  until  after  all  of 
the  entrymen  but  two  had  initiated  their  entries  and 
were  about  to  make  their  final  proof.  Though  Steffey 
was  unable  to  remember  the  exact  dates,  he  testified 
very  plainly  that  the  agreement  he  had  with  Dwyer 
was  before  any  of  the  entrymen  had  as  much  as  gone  to 
view  the  claims  and  quite  a  time  before  they  initiated 
their  entries,  and  this  is  corroborated  by  all  the  facts 
and  circumstances  herein  set  out  relative  to  said  entries, 
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and  by  the  further  fact  that  the  first  entry  which 
Steffey  procured  to  ))e  made — that  of  Charles  Myers  in 
the  latter  part  of  1905— was  upon  one  of  the  homesteads 
that  Dwyer  had  contested,  and  Dwyer  furnished  the 
relinquishment  at  the  time  the  entry  was  made.  The 
court  l)ases  its  finding  upon  the  following  evidence  taken 
from  the  cross-examination  of  Steffey: 

Q.  Now,  what  was  the  conversation  you  had 
with  Dwyer  regarding  these  Myers  and  Bonney 
and  Jolley  claims  you  speak  of,  the  first  con- 
versation you  had  regarding  it  .^ 

A.  I  told  him  about  these  lands  that  I  had 
cruised  out,  and  he  told  me  to  get  somebody 
and  locate  on  them  and  tell  them  we  would 
give  them  $200  after  they  had  proved  up  on 
them. 

Q.  And  that  is  ail  that  was  said.? 

A.  Well,  yes;  in  particular  about  that. 

Q.  Now,  when  was  that? 

A.  I  couldn't  say  when  it  was;  the  exact  date. 

Q.  Then  what  did  you  do? 

A.  I  went  up  and  located  them. 

Q.  Dwyer  told  you  that  he  would  give  them 
$200  over  and  above  expenses? 

A.  Yes,  sir. 

Q.  Had  DAvv^er  gone  and  looked  at  the  claims? 

A.  Some  of  them  he  did. 

Q.  What  claims  did  he  go  to  look  at? 

A.  He  went  to  look  at  Mrs.  Loney's  and  Mrs. 
Jolley's  claims. 

Q.  Did  he  know  that  Mrs.  Loney  and  Mrs. 
Jolley  were  going  to  take  those  claims  ? 

A.  I  think  they  had  already  taken  them  when 
he  looked  at  them. 

Q.  Hadn't  they  already  filed  on  them? 
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A.  Yes,  sir. 

Q.  Hadn't  they  made  their  final  proof  too? 

A.  I  don't  think  they  had. 

Q.  To  refresh  your  recollection,  wasn't  it 
after  they  made  final  proof  and  just  before  they 
made  the  deeds  that  Dwyer  went  up  and  looked 
at  them? 

A.  Possibly,   but  I   don't  recollect  it.      (Pp. 
356,  357.) 
The  court  says  that  it  is  clear  from  this  testimony, 
if  taken  to  be  true,  that  the  conversation  relied  upon 
as   constituting   the   agi-eement   between   Dwyer   and 
Steffey  did  not  take  place  until  after  Dwyer  had  looked 
at  the  claims  of  Mrs.  Loney  and  Mrs.  Jolley,  and  that 
Dwyer  had  not  looked  at  these  claims  until  after  they 
were  filed  upon,  and  that  only  one  claim  was  entered 
after  the  filing  of  these  claims.     The  court  seems  to 
have  failed  to  put  the  proper  construction  on  the  lan- 
guage quoted.     Steffey  testified  very  frankly  both  on 
direct  and  cross  examination  as  to  all  matters  concern- 
ing which  he  was  interrogated,  and  it  is  apparent  that 
he  was  frank  in  giving   the   testimony  just  quoted. 
Steffey  is  illiterate  and  somewhat  dogged,  and  a  careful 
reading  of  the  quotation  shows  that  the  construction 
placed  upon  it  is  not  justified.     From  the  testimony 
that  precedes  the  first  question  quoted,  it  will  be  seen 
that  counsel  for  the  defendants   had  been  inquiring 
about  other  entrymen  that  Steffey  had  located  with 
which  it  is  not  claimed  that  any  of  the  defendants  had 
anything   to   do.     Counsel   then   asked:  "Now,   what 
was  the  conversation  you  had  with  Dwyer  regarding 
these  Myers,  Bonney,  and  Jolley  claims  you  speak  of. 
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the  first  conversation  you  had  regarding  if?" — having 
reference  to  the  entire  Steffey  group  (p.  1824).  Steffey 
then  states  what  he  told  Dwyer  about  the  persons  he 
could  locate  on  the  claims,  meaning  the  whole  gi'oup, 
and  says  that  after  his  conversation  with  Dwyer  he 
took  the  persons  named  to  the  claims  and  located  them. 
The  next  question  asked  by  counsel  for  the  defense  has 
no  reference  in  point  of  time  to  the  four  questions  that 
precede  it.  It  does  not  ))egin  "Then  did  Dwyer  tell 
you,"  etc.,  but  reads: 

Q.  Dwyer  told  you  that  he  would  give  them 
$200  over  and  above  expenses  1 

A.  Yes,  sir. 

The  witness  understood  that  he  was  l)eing  inquired 
of  as  to  the  arrangement  he  had  with  Dwyer  at  the 
first  conversation  and  what  Dwyer  was  to  allow  for  the 
claims,  and  the  language  of  the  question  would  not 
indicate  that  the  defense  was  attempting  to  fix  the  date 
of  the  conversation.     Then  the  next  questions: 

(I.  Had  Dwyer  gone  to  look  at  the  claims? 

A.  Some  of  them  he  did. 

Q.  What  claims  did  he  go  to  look  atf 

A.  He  went  to  look  at  Mrs.  Loney's  and  Mrs. 
Jolley's  claims. 

Q.  Did  he  know  that  Mrs.  Jolly  and  Mrs. 
Loney  were  going  to  take  those  claims? 

A.  I  think  they  had  already  taken  them  when 
he  looked  at  them. 

Q.  Hadn't  they  already  filed  on  them? 

A.  Yes,  sii'. 

It  is  apparent  that  the  witness  understood  that  he 
was  asked  "  Did  Dwyer  go  to  look  at  the  claims  ?"  for  he 
answered  "  Some  of  them  he  did,"  and  not,  that  he  had. 
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It  is  clear  from  the  quotation  set  out  that  the  witness 
misunderstood  several  of  the  questions  asked  him,  as  is 
indicated  by  his  answers;  and  further,  that  notwith- 
standing he  had  testified  a  numl^er  of  times  before  in 
the  course  of  his  direct  and  cross  examination  that  his 
conversation  with  Dwyer  was  before  any  of  the  entry- 
men  had  filed,  he  makes  no  attempt  here  to  hedge  or  to 
(juibble  to  shift  the  dates. 

There  would  be  nothing  unusual  in  Dwyer  making 
the  agreement  with  Steffey,  that  the  latter  testified  to, 
before  he  had  gone  to  the  lands  in  company  with 
Steffey,  because  Steffey  had  worked  for  him,  and  he 
knew  that  Steffey  knew  as  much  about  the  quantity 
and  quality  of  the  timber  upon  the  lands  as  he  did. 
Moreover,  as  has  l:>een  said,  Dwyer  had  surely  been 
upon  the  Myers  claim,  the  first  of  the  group  enter-ed, 
because  he  contested  the  homestead  upon  which  the 
timber  and  stone  entry  was  filed  by  Myers;  and  that 
entry,  as  well  as  some  of  the  others  forming  the  group, 
are  in  townships  that  Steffey  had  cruised  the  year 
before  in  assisting  to  make  selections  for  the  State. 
It  is  safe  to  say  that  at  that  time  Dwyer  had  been  over 
and  cruised  every  acre  of  timber  land  in  the  State  of 
Idaho. 

On  redirect  examination  Steffey  testified  as  follows: 

Q.  Now,  there  were  two  claims  that  you 
mentioned  that  you  and  Mr.  Dwyer  went  to  see 
some  time  before  final  proof.  Do  you  rememljer 
which  they  were? 

A.  Yes,  sir. 

Q.  Which  were  they? 

A.  Mrs.  Loney's  and  Mrs.  JoUey's  claims. 
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Q.  Now,  had  you  had  any  talk  with  Mr.  Dwyer 
about  these  claims  before  the  entrymen  were 
located  f 

A.  Yes. 

Q.  Did  you  tell  him  anything  about  them? 

A.  Yes,  sir. 

Q.  What  did  you  tell  him? 

A.  I  told  him  that  they  were  rather  indifferent 
claims;  that  they  were  at  that  time  not  excep- 
tionally good  locations  and  described  them  as 
near  as  I  could;  and  finally  he  told  me  to  locate 
them  anyway  (p.  1871). 

Again  the  court  comments  on  the  testimony  of  Chap- 
man, who  testified  that  he  thought  that  Steff'ej^'s  over- 
drafts at  one  time  ran  up  between  $2,000  and  $3,000, 
and  reasons  from  that,  that  if  he  were  using  the  fu?  ds 
of  the  bank  by  means  of  overdrafts  })urely  for  Kester 
and  Kettenbach's  timber  operations,  there  would  be 
no  occasion  in  which  he  would  require  more  than  $1,500 
to  fiu'nish  the  entrymen  the  mone}'  with  which  to  make 
proof.  The  court  bases  its  deduction  on  what  the 
witness  thought  was  the  approximate  amount  of  the 
overdrafts,  and  reasons  from  that  with  the  exactness 
that  would  be  warranted  if  Steffey's  bank  account  had 
been  introduced  in  evidence  (pp.  359  to  360). 

The  court  further  said : 

No  explanation  is  furnished  as  to  why  the 
bank  required,  and  Steffey  gave,  notes  from  time 
to  time  to  cover  his  overdrafts.  Without  such 
explanation  it  is  not  apparent  why,  if  Stef^'ey  was 
practically  doing  business  for  and  as  the  agent 
of  the  president  and  cashier  of  the  bank,  he 
would  give  his  personal  note  to  the  bank  for 
money    expended    upon    their    behalf.     When 
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called  upon  to  give  a  note  it  would  have  been  a 
very  simple  and  a  very  natural  thing  for  him  to 
have  said,  "This  overdraft  represents  expendi- 
tures upon  your  account,  and  therefore  it  is  for 
you  and  not  for  me  to  take  care  of  it"  (p.  361). 

The  court  has  overlooked  the  fact  that,  though 
Kester  and  Kettenbach  were  cashier  and  president  of 
the  bank,  respectively,  the  funds  of  the  bank  belonged 
to  the  stockholders  and  the  depositors,  and  notwith- 
standing that  they  were  using  the  funds  of  the  bank  in 
their  own  speculations,  they  were  not  only  solicitous 
that  theii'  timber  dealings  would  appear  regular,  but 
also  that  they  were  dealing  honestly  with  the  funds  of 
the  baik.  Urder  such  circumstances  it  would  be 
neither  improbable  nor  unreasonable  for  a  person  bear- 
ing the  relation.s  to  them  that  Steffey  did  to  give  an 
accommodation  note  to  cover  his  overdrafts.  More- 
over, as  has  been  pointed  out,  several  years  after  Steffey 
had  given  the  notes  Kester  and  Kettenbach  paid  the 
same,  as  they  did  with  the  Jackson  O'Keefe  notes  that 
had  been  given  to  cover  overdrafts. 

The  trial  judge  had  also  forgotten  the  irregular 
method  pursued  by  the  defendants  in  dealing  with 
the  funds  of  the  bank  in  their  own  speculative  enter- 
prises. It  was  shown  at  the  trial  of  Kester,  Ketten- 
bach and  Dwyer,  upon  a  charge  of  conspiracy  to  de- 
fraud the  Government  of  the  timber  lands  in  suit,  at 
which  trial  the  district  judge  who  decided  these 
cases  presided  (case  No.  1605,  this  court),  that  Kester, 
on  April  2,  1906  (at  the  very  time  that  Steffey  was 
giving  notes  to  cover  his  overdrafts),  requested  one 
Joseph  Malloy  to  purchase  two  specific  timber  claims 
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for  him.  The  arrangements  were  that  Malloy  was  to 
pay  $1,800  apiece  for  the  claims;  he  was  to  give  a 
note  to  the  Lewiston  National  Bank  in  the  sum  of 
$3,600  and  check  upon  that  to  purchase  the  claims. 
Malloy  at  that  time  did  not  have  an  account  with  the 
Lewiston  National  Bank,  but  gave  a  note  for  $3,600; 
purchased  the  claims,  drew  two  checks  for  $1,800  each 
upon  the  bank  the  same  day,  thereby  closing  out  the 
account,  and  turned  the  claims  over  to  Kester  and 
Kettenbach.  Ten  days  later,  April  13,  1906.  Malloy 
requested  Kester  to  return  to  him  his  note.  This 
Kester  declined  to  do  Init  gave  him  the  following 
receipt : 

Lewiston  National  Bank, 
Lewiston,  Idaho,  April  13,  1906. 
Received  from  J.  M.   Malloy  $3,600.00,   full 
payment  for  note  of  $3,600.00. 

George  H.  Kester, 

.  (ki shier. 

This  note  was  kept  in  the  files  of  the  bank  for  more 
than  a  year,  or  until  July  2,  1907,  several  days  before 
Kester  and  Kettenbach  retired  from  the  bank,  when 
the  note  and  interest  was  charged  to  the  timber  account 
of  Kester  and  Kettenbach.  Kester  and  Kettenbach 
regularly  paid  interest  upon  this  note,  but  though  the 
note  called  for  ten  per  cent  they  only  paid  interest  at 
the  rate  of  eight  per  cent.  (Kester,  Kettenbach  & 
Dwyer  v.  United  States,  case  No.  1605,  pp.  863  to  869, 
this  court;  Kettenbach  &  Kester  v.  United  States,  case 
No.  2080,  pp.  756  to  764,  this  court.) 

We  have  on  several  occasions  in  the  course  of  this 
brief    referred    to    portions    of    testimony    in    other 
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cases  between  the  same  parties,  tried  in  the  same  court 
in  which  the  present  cases  were  tried.  The  district 
judge  in  deciding  the  present  cases  has  referred  to 
matters  of  which  he  has  taken  judicial  cognizance  that 
are  not  in  the  record,  and  for  that  reason  we  feel  justi- 
fied in  referring  to  the  records  of  the  other  cases.  The 
cases  referred  to  have  been  tried  in  this  court  and  foi-m 
a  part  of  the  records  thereof. 

It  is  well  settled  that  the  courts  will  take  judicial 
notice  of  the  records  and  proceedings  of  its  own  court, 
but  it  is  doubtful  whether  an  appellate  court  will  go 
into  the  record  and  proceedings  of  its  court  in  other 
cases  between  the  same  parties  in  determing  a  case 
later  brought  before  that  court  between  the  same, 
parties  and  arising  out  of  the  same  subject  matter. 
There  are  cases,  however,  that  seem  to  hold  that  this 
can  be  properly  done. 

In  Wilson  v.  Calculagraph  Co.,  153  Fed.,  961,  962,  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  said : 

We  have  no  doubt  that  we  are  entitled  to  take 
judicial  notice  of  oiu*  own  records,  especially 
where  the  facts  constitute  a  part  of  the  same 
litigation.     {Cushman  Co.  v.  Goddard,  95  Fed., 
664,    665,    and   authorities   there   cited.)     This 
reference  is  to  our  own  opinion  passed  down  on 
June  18,  1899,  and  it  sufficiently  states  the  rule 
without  regard  to  later  decisions  in  which  the 
same  rule  has  been  stated. 
The  District  Court  held  that  Kester  and  Kettenbach 
were  not  aware  of  the  illegal  understanding  or  agree- 
ment  that  existed  between  Robnett  and  Carrie  D. 
Maris  in  relation  to  her  entry,  and  that  Kester  and 
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Kettenbach  purchased  the  same  in  good  faith  and  for 
value  in  the  ordinary  course  of  business.  The  court 
reached  this  conclusion  by  giving  no  weight  whatever 
to  the  testimony  of  Robnett  and  accepting  the  version 
given  by  Kester  and  Kettenbach  as  true,  and  remarks 
upon  the  improbability  of  the  story  of  Robnett  who  in 
endeavoring  to  sell  the  claim  should  relate  to  the  pros- 
pective purchaser  the  invalidity  of  the  entry. 

Considering  the  relations  that  existed  between  Kester 
and  Kettenbach,  Dwyer  and  Robnett,  there  is  nothing 
incredible  or  improbable  about  them  discussing  among 
themselves  the  methods  which  they  pursued  in  procur- 
ing the  various  entries  to  be  made,  nor  can  the  prob- 
. ability  of  the  rehearsal  among  themselves  of  the  ethics 
used  in  inducing  entrymen  to  make  entries  for  their 
use  and  benefit  be  gauged  by  the  standards  that  are 
set  for  persons  engaging  in  legitimate  business.  They 
were  all  engaged  in  an  unlawful  business  and  it  is  not 
unusual  for  persons  so  engaged  to  talk  over  their 
practices  with  others  connected  with  them  in  the  same 
line  of  endeavor,  no  matter  how  criminal  in  nature 
their  practices  might  be.  Robnett  testified  that  the 
relations  that  existed  between  him  and  Kester  and 
Kettenbach  were  confidential  (p.  2328)  and  that  he 
discussed  with  them  and  advised  them  of  all  his  trans- 
actions in  regard  to  timber  matters.  Robnett  was  the 
bookkeeper  at  the  bank  and  knew  that  Kester  and 
Kettenbach  and  Dwyer  were  using  the  bank's  funds  in 
their  personal  enterprises.  It  was  he  who  manipulated 
the  books  of  the  bank  and  the  reports  to  the  comp- 
troller to  conceal  these  transactions.     As  a  matter  of 
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fact,  it  was  necessary  for  their  safety  that  they  take 
him  into  their  confidence  and  it  was  quite  natural  that 
they  should  talk  among  themselves  of  all  their  doings. 
Chapman  corroborates  Robnett  in  this  respect.  His 
testimony  on  that  point  is  as  follows : 

Q.  Do  you  know  whether  or  not  Robnett 
advised  Kester  and  Kettenbach  of  his  timl:)ei' 
transactions'? 

A.  I   don't   know  whether  he   advised   them 
fully  or  not,  but  I  know  that  they  consulted  each 
other;  that  is,  at  least  he  told  them  of  his  trans- 
actions. 
C'hapman  further  stated  that  the  timber  lands  of  all 
the  parties,   Kester,   Kettenbach,   and  Robnett,  were 
marked  on  the  same  map  and  kept  at  the  bank  (pp. 
2772,  2773). 

It  will  be  noticed  that  in  disposing  of  each  of  the  en- 
tries composing  the  Robnett  group,  the  Emory  &  Colby 
group,  and  the  O'Keefe  group,  the  coml,  after  review- 
ing the  testimony  relative  to  each  entry,  would  elimi- 
nate Robnett' s  evidence,  and  upon  the  statement  made 
])y  the  entryman,  and  upon  the  attending  circum- 
stances of  the  making  of  the  entry,  stated  that  the  entry 
should  be  carefully  scrutinized  or  that  there  is  some 
doubt  about  the  validity  of  the  entry,  or  that  the  cir- 
cumstances were  merely  suspicious,  and  then  hold  that 
there  was  not  sufficient  evidence  to  warrant  cancella- 
tion of  the  entry.  This  suspicion,  this  doubt,  in  addi- 
tion to  the  evidence  of  Robnett,  should  be  held  to 
sufficiently  corroborate  him  and  give  to  his  testimony 
some  weight. 
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Again,  the  court,  in  referring  to  the  notes  that  were 
taken  in  the  name  of  Robnett  for  the  money  furnished 
the  entrj^men  forming  his  group,  said : 

It  is  quite  clear,  I  think,  that  the  notes  were 
taken  in  Robnett's  name  merely  as  a  matter  of 
convenience  and  for  the  use  and  benefit  of 
Kettenl)ach,  who  was  furnishing  the  money. 
The  transaction  was  in  no  wise  concealed.  The 
mortgages  were  at  once  placed  on  record  l)y 
Kettenl)ach  (p.  312). 

We  are  unable  to  see  how  Kettenbach  would  be 
convenienced  by  taking  the  notes  in  Robnett's  name  as 
Robnett  assigned  the  notes,  without  recourse,  to  him 
immediately  after  taking  them.  Kettenbach  was  at 
the  bank  equally  as  much  as  Robnett.  The  mortgages, 
however,  were  not  assigned.  It  seems  to  have  been 
the  practice  for  Kester  and  Kettenbach  not  to  exercise 
themselves  in  concealing  matters  wherein  the  record 
did  not  disclose  their  connection  therewith.  They 
were  perfectly  willing  for  the  record  to  show  that 
Robnett  was  taking  mortgages  on  timber  claims,  while 
the  notes  that  the  mortgages  were  given  to  secure  were 
held  by  them.  It  will  be  observed  that  the  deeds  in 
which  Kester  and  Kettenbach  appear  as  grantees,  made 
in  1904  and  1905,  were  not  of  record  until  from  one  to 
two  years  after  their  dates. 

The  case  of  Hafemann  v.  Gross,  199  U.  S.,  342,  cited 
by  the  District  Court  in  the  opinion  as  showing  that, 
even  accepting  Robnett's  statement  of  the  arrange- 
ment he  had  with  a  number  of  the  entrymen,  said 
entries  were  not  unlawfully  made,  is  not  in  point  in 
that  the  Supreme  Court  decided  said  case  on  the  ground 
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that  the  contract  did  not  give  Hafemann  any  control 
over  the  disposition  of  the  claim.  In  the  present  cases 
Robnett  testified  that  he  did  control  the  disposition  of 
the  claim,  and  this  is  corroborated  by  the  fact  that 
every  entryman  he  located  conveyed  when  and  to 
whom  Robnett  so  directed.  The  fact  that  the  entry- 
men  in  some  circumstances  testified  that  they  would 
have  sold  their  claims  to  some  one  else  if  such  an 
opportunity  had  been  offered  is  not  controlhng. 

Under  all  the  circumstances  it  would  seem  clear  that 
Kester  and  Kettenbach  acquired  the  Maris  entry 
with  knowledge  and  notice  of  its  infirmity. 

THE  IDAHO  TRUST  COMPANY. 

The  twelve  entries  involved  in  case  No.  2210,  the 
titles  to  which  are  in  the  Idaho  Trust  Company,  as 
grantee  of  W.  F.  Kettenbach  and  Kester,  were  con- 
veyed to  it  by  deed  dated  July  6,  1907  (p.  1719). 
This  deed  is  a  warranty  deed  in  fee  simple.  The 
claims  are  the  entries  of  Evans  (p.  108,  ib.),  Bishop 
(p.  109,  ib.),  Newman  (p.  HO,  ib.),  Dent  (p.  Ill,  ib.). 
Smith  (p.  113,  ib.),  Morrison  (p.  82,  ib.),  Hyde  (p. 
84,  ib.),  Wilson  (p.  160,  ib.),  Greenberg  (p.  171,  ib.), 
Bingham  (p.  145,  ib.),  ( Helkenberg,  abandoned) ,  and 
Clute  (p.  108,  ib.). 

The  number  set  out  opposite  each  name  refers  to 
the  page  in  this  brief  at  which  the  evidence  relative  to 
each  particular  entry  is  mentioned.  A  reading  of  the 
pages  referred  to  in  connection  with  the  summary  of 
the  evidence  at  the  end  of  groups  to  which  the  entries 
belong  will  convince  the  court  that  said  entries  are  in- 
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valid.  As  affecting  the  credibility  of  Kettenbach  and 
the  weight  to  be  given  to  his  testimony  generally,  and 
specially  in  connection  with  these  entries,  we  again 
refer  to  his  evidence  to  the  effect  that  he  would  not 
have  loaned  the  money  to  the  entrymen  forming  the 
Robnett  group  had  it  not  been  for  the  bonus  of  $200 
that  was  given  in  each  case,  because  of  the  poor  se- 
cui-ity,  namely  the  timber  claims  for  which  lie  advanced 
the  money  to  purchase.  Why  then  did  he  purchase 
three  of  said  claims  the  same  day  on  which  he  advanced 
the  money,  and  the  remainder  of  them  shortly  there- 
after and  pay  therefor  in  addition  to  the  amount  of 
the  notes  and  interest  from  $25  to  $200  in  each  case? 
There  was  just  as  much  danger  of  foe  destroying  the 
timber  when  he  purchased  as  there  was  when  he  loaned 
the  money. 

The  bill  charges  that  the  Idaho  Trust  Company 
acquired  title  to  said  claims  with  knowledge  of  their 
invalidity;  and  that  it  holds  the  titles  thereto  in  trust 
for  the  use  and  benefit  of  Kester  and  Kettenbach. 

The  district  court  held  that  one  of  said  claims,  the 
Wilson  entry  was  invalid  and  that  the  Idaho  Trust 
Company  purchased  the  same  with  notice  thereof;  in 
this  connection  it  said : 

I  am  satisfied  from  the  testimon}^  of  the 
entrymen,  reluctantly  given,  that,  while  there 
was  no  express  agreement,  there  was  a  perfect 
under standijig  between  him  and  the  defendant 
Dwyer,  acting  as  the  agent  for  Kester  and  Ketten- 
bach, that  all  expenses  incident  to  the  acquisition 
of  title  should  be  paid  by  Dwyer,  a^id  that  the 
entryman  was  to  receive  $150.00,  in  considera- 
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tion  of  which  he  was,  upon  acquiring  title,  to 
convey   the  same   to   Kester  and   Kettenbach. 
It  is  not  necessar}^  to  decide  whether  or  not 
Kester  and  Kettenbach  had  am^  actual  knowl- 
edge  of   the   arrangement  with  Dwyer;  Dwyer 
being  their  agent,  they  are  charged  with  notice. 
Nor  is  it  thought  that  the  Idaho  Trust  Company 
stands  in  the  position  of  an  innocent  purchasei*. 
Its  chief  officer,  the  defendant  Frank  W.  Ket- 
tenbach, is  an  uncle  of  William  F.  Kettcxibach, 
and  was  upon  friendly,   if  not  intimate,   terms 
not   only   with   W.    F.    Kettenbach,    but   with 
Kester,     Dwyer    and    Robnett.      Prior    to    the 
time  the  trust  deed  or  mortgage  was  taken,  the 
validity  of  this  entry  had  been  called  into  ques- 
tion by  indictments  filed  in  this  com't,  and  b}' 
(criminal  trials  at  a  comparatively  short  distance 
from  Lewiston,  where  the  Trust  Company  was 
engaged  in  business,  the  trials  resulting  in  the 
conviction  of  Robnett,  Dwyer,  Kester  and  Wil- 
liam F.  Kettenbach.     The  trials  attracted  wide 
attention,  and  it  is  hardly  co7iceivable  that,  under 
the  circumstances,  the  officers  of  the  Trust  Com- 
pany were  ignorant  of  the  fact  that  the  validity 
of  this  entry  was  being  assailed  by  the  Govern- 
ment.    Taking  into  consideration  all  of  the  cir- 
cumstances, including  the  relation  of  the  parties, 
I  think  it  must  be  held  that  the  facts  were  suffi- 
cient to  put  the  Trust  Company  upon  inquiry, 
and  that  it  took  the  title  at  its  peril.     It  is 
therefore  held  that  the  patent  should  be  can- 
celled (pp.  288,  289). 
We  shall  show  that  it  took  title  to  all  the  other 
entries  above  mentioned  also  with  notice  and  knowl- 
edge that  they  were  unlawfully  made. 
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On  July  23,  1907,  the  defendants  William  F.  Ket- 
tenbach  and  George  H.  Kester  and  the  Idaho  Trust 
Company  executed  what  is  called  a  trust  agreement, 
reciting  the  deed  of  July  6,  1907,  and  defining  the  terms 
and  conditions  upon  which  the  trust  company  should 
hold  the  title  to  the  real  estate  conveyed  to  it  by  said 
deed.  The  trust  agreement  is  executed  on  behalf  of 
the  Idaho  Trust  Company  b\'  Frank  W.  Kettenbaeh, 
its  president. 

Under  the  terms  of  said  trust  agreement,  the  Idaho 
Trust  Company  has  practically  no  powders  whatever. 
It  is  to  hold  the  property  in  trust  for  Wm.  F.  Ketten- 
baeh and  Geo.  H.  Kester,  their  heirs,  executors, 
administrators  and  assigns.  There  is  no  power  to 
sell  any  portion  of  said  real  estate  except  at  such 
prices  and  upon  such  terms  as  Kester  and  Ketten- 
baeh, in  writing,  shall  direct. 

It  is  merely  to  hold  the  record  title  of  said  property 
until  Kester  and  Kettenbaeh  shall  see  fit  to  pay  what- 
ever notes  they  at  that  time  had  outstanding  against 
them  in  the  hands  of  the  Idaho  Trust  Company  or  the 
Lewiston  National  Bank.  Kester  and  Kettenbaeh 
could  sell  any  or  all  of  said  tracts  of  land  to  whomso- 
ever they  saw  fit  at  such  prices  and  under  such  condi- 
tions as  they  thought  best,  the  Idaho  Trust  Company 
having  no  voice  in  that  matter  other  than  to  demand 
that  the  proceeds  of  such  sales  be  delivered  to  it. 
There  is  no  provision  for  a  sale  in  default  of  payment 
of  any  notes  of  Kester  and  Kettenbaeh  it  might  hold, 
no  matter  how  long  past  due  said  notes  might  be.  In 
other  words,  the  effect  of  the  trust  agreements,  and 
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hence  of  the  deeds,  is  that  said  company  merely  holds 
the  record  title  to  said  lands  (p.  192). 

The  record  further  shows  that  at  the  date  of  the 
deed  of  Kester  and  Kettenbach  to  the  Idaho  Trust 
Company  and  at  the  date  of  the  trust  agi'eement,  Wm. 
F.  Kettenbach  was  not  indebted  either  to  the  Idaho 
Trust  Company  or  to  the  Lewiston  National  Bank  in 
any  sum  whatever,  nor  was  any  advance  made  to  him 
by  either  institution  until  after  one  of  the  present 
causes  was  filed  involving  the  property  conveyed,  and 
in  which  Frank  W.  Kettenbach,  with  whom  the  con- 
veyances were  negotiated,  was  the  party  and  had 
been  served  with  a  subpoena. 

Under  the  terms  of  the  trust  agreement  the  un- 
divided half  interest  of  Kettenbach  in  said  property 
was  in  no  way  to  ])e  lial^le  for  any  indebtedness  which 
had  been,  or  that  might  thereafter  be,  incurred  by 
Kester,  nor  was  Kester' s  interest  in  said  lands  to  be 
liable  for  any  indebtedness  that  might  be  incurred 
by  Kettenbach. 

Said  agreement  is  not  of  record. 
At  the  time  of  the  execution  of  said  deed  of  July 
6,  1907,  W.  F.  Kettenbach  and  George  H.  Kester 
were  then,  and  for  10  years  prior  thereto  had  been, 
president  and  cashier  respectively  of  the  Lewiston 
National  Bank;  that  at  the  date  of  execution  of 
said  deed  Frank  W.  Kettenbach,  the  uncle  of  William 
F.  Kettenbach,  was,  and  for  five  years  prior  thereto 
had  been,  the  president  of  the  Idaho  Trust  Com- 
pany. The  day  following  the  execution  of  said 
deed,  and  before  the  same  had  been  recorded,  W.  F. 
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Kettenbach  and  George  H.  Kester  resigned  their 
positions  from  the  Lewiston  National  Bank,  and 
Frank  W.  Kettenbach  on  the  same  date  was  made 
the  president  of  the  Lewiston  National  Bank,  and 
retained  the  presidency  of  the  Idaho  Trust  Com- 
pany. E.  C.  Smith,  secretary  of  the  Idaho  Trust 
Company,  succeeded  Kester  as  cashier  of  the  Lew- 
iston National  Bank.  On  the  day  W.  F.  Ketten- 
l^ach  retired  from  the  bank  he  disposed  of  his  stock 
to  Frank  W.  Kettenbach,  and  -on  the  day  of  the 
execution  of  said  deed  and  of  said  trust  agreement 
W.  F.  Kettenbach  was  not  indebted  to  either  the 
Lewiston  National  Bank  oi-  to  the  Idaho  Trust 
Company,  and  said  insfrunieufs  were  not  given  to 
secure  any  indebtedness  of  \\ .  V.  l\ettenbach  then 
existing  (p.  3660),  and  \\'.  F.  Kettenlnich  does  not 
now  owe  anything  under  the  trust  agreement  (pj). 
1917,  1918). 

Frank  W.  Kettenbach  had  the  management  of 
the  affairs  of  the  Idaho  Trust  Company,  and  W.  F. 
Kettenbach  and  Kester  managed  the  Lewiston  National 
Bank  while  they  were  president  and  cashier  respec- 
tively (p.  1738),  and  after  Frank  W.  Kettenbach 
became  president  of  the  Lewiston  National  Bank  he 
had  the  sole  management  of  that  institution  (p.  1739). 

During  the  years  1902  to  1907  inclusive  W.  F. 
Kettenbach  and  his  sister  and  (jeorge  H.  Kester 
owned  about  eighty  })er  cent  of  the  stock  of  the  Lew- 
iston National  Bank  (pp.  1958-1966).  At  the  date 
of  the  execution  of  said  deed  and  trust  agreement 
Frank  W.   Kettenbach  and  his  relatives  and   E.   C. 
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Smith  owned  and  controlled  more  than  fifty  per  cent 
of  the  stock  of  the  Idaho  Trust  Company  (pp. 
1896-1898). 

In  July,  1905,  Jackson  O'Keefe,  George  H.  Kester, 
William  F.  Kettenbach  and  William  Dwyer  were 
indicted  (No.  605)  in  this  court  for  conspiracy  to 
defraud  the  United  States  of  its  valuable  timber 
lands,  and  the  claims  specifically  mentioned  therein 
as  being  unlawfully  entered  were  the  entries  of  Charles 
W.  Taylor,  Edgar  H.  Dammarell,  Edgar  J.  Taylor, 
and  Joseph  H.  Prentice  (pp.  2954,  3992). 

On  July  13,  1905,  W.  F.  Kettenbach,  George  H. 
Kester,  and  William  Dwyer  were  again  indicted 
(No.  607),  charged  with  conspiracy  to  defraud  the 
United  States  of  its  valuable  timber  lands,  and  the 
entries  specifically  mentioned  therein  were  those  of 
Rowland  A.  Lambdin,  Fred  W.  Schaeffer,  and  Ivan 
R.Cornell  (pp.  2954,  4000). 

On  November  6,  1905,  W.  F.  Kettenbach,  Kester 
and  D^vyer  were  agaia  indicted  (No.  615)  for  con- 
spiracy to  defraud  the  United  States  of  a  large  amount 
of  its^  valuable  timberlands,  the  entries  specifically 
mentioned  in  that  indictment  being  those  of  Edward 
M.  Lewis,  Hiram  F.  Lewis,  Charles  Carey,  and  Guy  L. 
Wilson(pp.  2954,  3982). 

On  November  6,  1905,  William  Dwyer  was  con- 
victed (No.  616)  for  subornation  of  perjury  in  connec- 
tion with  the  entries  of  Hiram  F.  Lewis,  Charles  Carey, 
and  Guy  L.  Wilson  (p.  2959) . 

On  November  6,  1905,  Fred  Emory,  C.  W.  Colby, 
George  H.  Kester   and  WiUiam  F.  Kettenbach  were 
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indicted  (No.  618)  for  conspiracy  to  defraud  the  United 
States  of  its  valuable  timberlands,  the  entries  specific- 
ally mentioned  in  that  indictment  being  those  of  James 
C.  Evans  and  Charles  Dent. 

On  November  6,  1905.  William  B.  Benton,  Clarence 
W.  Robnett,  and  W.  F.  Kettenbach  were  indicted  (No. 
617)  for  conspiracy  to  defraud  the  United  States  of  a 
large  amount  of  its  valuable  timberlai  ds,  the  specific 
eitries  referred  to  therein  being  these  of  John  H.  Long, 
Francis  M.  Long  and  Benjamin  F.  Lonir 

In  case  No.  615  Joseph  Alexander,  vice  president 
of  the  Lewiston  National  Bank,  and  Fiank  W. 
Kettenbach  were  sureties  on  the  l)ond  of  W.  F. 
Kettenbach,  dated  July  9,  1906;  and  Joseph  Alex- 
ander was  surety  on  the  bond  of  Kester.  (See  certi- 
fied copy  of  bond  filed  with  clerk  of  this  court.) 

In  case  No.  617  Frank  W.  Kettenbach  and  Joseph 
Alexander  were  sureties  on  the  bond  of  W.  F.  Ket- 
tenbach, and  Frank  W.  Kettenljach  and  E.  C. 
Smith  were  sureties  on  the  bond  of  William  B.  Ben- 
ton. (See  certified  copy  of  l^ond  filed  with  clerk  of 
this  court.) 

In  case  No.  618  Frank  W.  Kettenbach  and  Joseph 
Alexander  w^ere  sureties  on  the  bond  of  W.  F.  Ket- 
tenbach, and  Joseph  Alexander  was  surety  on  the 
bond  of  Kester,  all  of  said  l^onds  being  given  in 
January,  1906.  (See  certified  copy  of  bond  filed  with 
clerk  of  this  com-t.) 

On  June  17,  1907,  W.  F.  Kettenbach,  Kester  and 
Dwyer,  having  been  convicted  in  case  No.  615,  and 
Dwyer  in  No.  616,  w^ere  sentenced  to  imprisonment 
and  a  fine  (pp.  2955  to  2962). 


From  the  petition  filed  in  said  district  court  in  May, 
1910,  by  Frank  W.  Kettenbach,  and  supported  by  his 
affidavit,  praying  a  change  of  place  of  trial  from  the 
division  of  the  district  where  these  lands  are  situated, 
and  where  Frank  W.  Kettenbach  resides,  on  the  ground 
of  hostility  against  him  and  W.  F.  Kettenbach  and 
Kester,  by  reason  of  certain  newspaper  publications 
commenting  on  their  timber  transactions  in  1904 
down  to  1910,  it  would  appear  that  everybody  in  the 
northern  section  of  the  State  of  Idaho  were  given 
notice  and  placed  on  inquiry  as  to  the  Kester-Ketten- 
bach  timber  deals  (p.  4032).  E.  C.  Smith  stated  that 
he  knew  of  the  conviction  of  Kester,  W.  F,  Ketten- 
bach and  Dwyer  in  1907,  and  that  it  was  a  matter  of 
general  knowledge  in  Lewiston  (p.  1957).  Frank  W. 
Kettenbach  testified  that  at  the  time  the  Government 
was  investigating  the  timber  transactions  of  Kester, 
W.  F.  Kettenbach  and  Robnett,  and  the  grand  jury 
retui-ning  indictments  against  them,  and  the  prosecu- 
tions were  in  progress  he  had  a  great  deal  of  sympathy 
for  the  defendants,  and  during  the  period  he  and 
Robnett  often  met  on  their  way  to  the  office  in  the 
morning  and  in  returning  to  their  homes  in  the  even- 
ing, and  discussed  said  cases,  and  that  these  conver- 
sations between  Frank  W.  Kettenbach  and  Robnett 
occurred  before  Kettenl^ach  l^ought  an  interest  in  the 
Lewiston  National  Bank  in  July,  1907  (pp.  3571  to 
3573) ;  that  he,  Frank  W.  Kettenbach,  was  a  witness 
for  the  defense  at  the  land  fraud  trials  of  Kester, 
Kettenbach  and  Dwyer,  at  Moscow,  in  1907  (p.  3578), 
and   knew  of   the  convictions  of  Kester,  Kettenbach 
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and  Robnett,  and  that  they  resigned  their  positions  in 
the  bank  on  account  of  those  convictions  (pp.  3578 
and  3590) ;  and  that  Frank  W.  Kettenbach  Uved  next 
door  to  W.  F.  Kettenbach  during  all  this  period  (j). 
3659).  Frank  W.  Kettenbach  also  testified  that  at 
the  time  the  trust  agreement  was  executed  W.  F. 
Kettenbach  did  not  owe  the  bank  anything  (p.  3592). 
At  page  3602  of  the  record  he  testifies  that  he  knew 
there  was  a  lis  pendens  on  some  of  the  claims  men- 
tioned in  the  trust  agreement,  but  that  there  was 
sufficient  amount  of  other  land  included  in  the  agree- 
ment, and  he  was  satisfied  with  the  security. 

Frank  W.  Kettenbach  and  E.  C.  Smith  were  incor- 
porators of  the  Idaho  Trust  Company,  and  F.  ('.  Smith 
subscribed  350  shares  of  the  stock  of  that  company; 
W.  v.  Kettenbach,  100  shares;  P^lizabeth  White,  50 
shares;  Grace  K.  Pfafflin,  50  shares;  Amy  G.  Ketten- 
bach, wife  of  Frank  W.  Kettenbach,  10  shares;  Otto 
Kettenbach,  nephew  of  F.  W.  Kettenbach,  15  shares; 
and  James  E.  Babl),  5  shares  (pp.  1890-1893).  In  the 
year  1908,  910  shares  of  the  total  1,000  shares  of  the 
Lewiston  National  Bank  stock  were  purchased  and 
owned  by  the  Idaho  Trust  Company  (p.  1966). 

The  entries  of  William  McMillan  and  Hattie  Row- 
land are  also  involved  in  case  No.  2210,  ^nd  the  evi- 
dence concerning  said  entries  is  recited  at  pages  172, 
174,  178,  ib.,  and  we  think  is  sufficient  to  justify  the 
cancellation  of  the  patents  issued  for  them. 

McMillan  and  Rowland  conveyed  their  claims  to 
KittieE.  Dwyer  April  9,  1906,  and  Kittie  E.  Dwyer 
conveyed  the  titles  to  the  same,  by  warranty  deed,  to 
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the  Idaho  Trust   Company  December  31,    1908   (pp. 
1501,    1502.    1508,    1509).     On    December    31,    1908, 
Kittie  E.  Dwyer  and  William  Dwyer  executed  with 
the  Idaho  Trust  Company  a  trust  agreement  reciting 
the  conveyance  in  fee  simple  to  said  company  and  the 
terms  of  said  agi-eement,  l^eing  practically  the  same 
as  those  in  the  agreement  between  Kester  and  Ketten- 
bach  and  the  said  Trust  Company  of  July  23,   1907 
(p.    1935).     Frank   W.    Kettenbach    negotiated    with 
the  Dwyers  relative  to  said  deed  and  trust  agreement 
(p.   1920).     On  December  30,   1907,  Dw^-er  and  wife 
gave  a  mortgage  to  the  Lewiston  National  Bank  on 
said  claims,  but  at  that  time  a  notice  of  lis  pendens  was 
of  record  and  said  claims  were  involved  in  \^hat  is 
now  case  2209  (pp.  1502,  1508,  1509),  and  at  the  date 
of  the  conveyance  l:)y  the  Dwyers  to  the  Idaho  Trust 
Company  of  said  claims  said  Us  pendens  and  notice 
thereof   was   still   subsisting   of   record.     Dwyer   and 
Frank  W.   Kettenbach  were  parties  to  the  suit  and 
Frank  W.  Kettenbach  had  been  served  with  subpoena. 

Under  the  circumstances  herein  detailed,  it  is  clear 
that  Frank  W.  Kettenl^ach  had  knowledge  of  the 
conditions  under  which  said  entries  were  made  and 
perfected  or  at  least  had  and  therefore  under  all  the 
circumstances  the  Idaho  Trust  Company  can  not  ])e 
held  to  be  an  imiocent  pm^haser. 

It  has  been  well  said  that  an  absolute  deed  with  a 
separate  defeasance  will  always  appear  with  the  face 
of  fraud.  In  view  of  the  conditions  that  existed  at 
the  dates  of  the  execution  of  said  instruments,  aside 
and  apart  from  the  badge  of  fraud  that  attaches  to 
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them  by  reason  of  the  said  conveyances,  it  is  clear 
that  said  conveyances  were  made  in  order  to  get  the 
record  title  out  of  Kester,  Kettenbach,  and  Dwyer 
and  of  record  in  the  name  of  some  other  person  or 
corporation,  and  thereby  make  it  appear  that  said 
parties  had  parted  with  all  of  their  interest  in  said 
lands.  This  was  done  in  the  hope  that  they  would 
thereby  escape  the  anticipated  attack  upon  them  on 
the  ground  of  fraud  and  the  grantees  would  l:>e  able, 
in  the  event  of  such  proceedings,  to  set  up  the  defense 
of  l3ona  fide  purchaser. 

THE  LEWISTON  NATIONAL  BANK. 

The  titles  to  the  entries  of  Van  V.  Robertson,  Drury 
M.  Gammon,  and  Robert  O.  Waldman  are  in  the 
Lewiston  Xational  Bank.  The  evidence  relating  to 
the  Robertson  entry  is  set  out  at  page  51,  ib.;  as  to 
the  Gammon  claim  at  page  92,  ib.;  and  to  the  Wald- 
man claim  at  page  60, 'ib.;  and  shows  all  of  said 
entries  to  l)e  invalid.  The  district  court  held  that 
the  Waldman  entry  was  unlawfully  made  and  that 
the  Lewiston  National  Bank  took  title  to  the  same 
under  such  conditions  that  it  can  not  claim  the  pro- 
tection of  an  innocent  purchaser  and  ordered  the 
patent  be  canceled  (pp.  289,  290). 

As  to  the  Gammon  entry,  the  court  was  inclined  to 
think  that  it  was  made  in  fraud  of  the  statute,  but  that 
the  Lewiston  National  Bank  acquired  title  to  the  same 
as  an  innocent  purchaser.  The  court  reached  this  con- 
clusion by  giving  credence  to  the  version  of  the  trans- 
action given  by  Kester  in  preference  to  that  of  Robnett 
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(p.  305),  notwithstanding  Robnett  was  strongly  cor- 
roborated. A  reading  of  the  evidence  at  the  pages 
here  cited  will  convince  the  court  that  the  bank  did  not 
take  title  to  the  Gammon  and  Robertson  entries  as  an 
innocent  purchaser. 

THE  CLEARWATER  TIMBER  COMPANY. 

The  (^learwater  Timber  Company  took  title  to  the 
entries  of  \Viliiam  B.  Benton,  Joel  H.  Benton,  Pearl 
Washburn,  William  Haevernick,  Alma  Haevernick, 
and  Geary  Van  Artsdalen ;  and  the  bill  of  complaint 
in  case  No.  2210  alleges  that  said  company  took  and 
now  holds  the  title  to  said  claims  knowing  the  entries 
to  be  invalid  and  voidable  at  the  suit  of  the  United 
KStates.  As  hereinbefore  stated  we  abandon  the  Van 
Artsdalen  entry. 

The  evidence  showing  that  said  other  entries  are 
invalid  is  set  out  in  this  brief  at  the  following  pages : 
William  B.  Benton's  entry  (p.  46,  ib.)  ;  the  Joel  H. 
Benton  entry  (p.  47,  ib.)  ;  the  Pearl  Washburn  entry 
(p.  50,  ib.)  ;  and  the  Haevernick  entries  (p.  128.  i)).)  : 
and  in  the  summary  of  the  evidence  concerning  the 
Robnett  group  (p.  96,  ib.). 

The  district  court  was  unwilling  to  hold  the  AVil- 
liam  B.  Benton  entry  for  cancellation  because  it  be- 
lieved the  version  of  the  transaction  recited  by  Ben- 
ton and  Kettenbach  in  preference  to  that  given  by 

Robnett.     The  court  said: 

He  (Kettenbach)  further  testifies  that  Rob- 
nett had  some  timber  claims  that  he  was  try- 
ing to  dispose  of,  but  being  unable  so  to  do  ap- 
pealed to  Kettenbach  to  assist  him,  and,  for 
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the  purpose  of  enabling  liim  to  sell  the  lands 
for  Robnett,  the  transfer  was  made  to  Mrs. 
White,  who  later  transferred  to  the  Clear- 
water  Timber    Company.      Robnett    testifies 
that  he  told  Kettenbach  all  about  his  illegal 
arrangements  with  Benton.    This  is  denied  by 
Kettenbacli.     No  reason  is  given  by  Robnett 
why,  wlicu  he  was  endeavoring  to  sell  the  land, 
Ik-  shoidd  hare  disclosed  facts  iinudidating  the 
litle,  and  it  irould  seem  (jnite  irndionrd  for  a 
vendor    voluntarihj   and    needlessh)    to    make 
h-no/rii   the  existence  of  facts  which,  if  true 
would    disclose    the    invalidity    of    the    title 
which  he  is  trying  to  sell.     To  hold  the  entry 
invalid,  Benton's  testimony  nnist  be  rejected, 
and  Robnett 's  believed.     Benton  is  Ketten- 
h(ic//\s  cousin,  and  it  may  he  assumed  that  if 
he  had  an  illegal  contract  he  would  he  in  a 
general  fray  interested  in  concealing  the  facts, 
hut  whatever  may  be  the  indirect  interest  of 
Benton  and  Kettenbaeh  in  the  result  of  the 
litigation,  I  think  it  must  be  held  that  in  the 
absence  of  circumstances  tending  to  make  Rob- 
nett's  story  more  probable  than  theirs,   the 
evidence  is  insufficient  to  warrant  a  cancella- 
tion of  the  patent  (pp.  292,  293). 

As  hereinbefore  stated  there  was  nothing  irrational 
in  Robnett  telling  Kettenbach  the  condition  upon 
which  he  had  ])rocure(l  Benton  to  make  the  entry,  as 
they  were  all  engaged  in  the  same  business— the  pro- 
curing of  timber  claims  unlawfully ;  and  all  were  act- 
ing in  concert  in  that  business. 
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As  to  the  Joel  H.  Benton  entry,  the  court  said: 

Upon  the  whole,  I  would  be  inclined  to  hold 
the  entry  for  cancellation  were  it  not  for  the 
rights  of  the  Clearwater  Timber  Company  as 
an  innocent  purchaser.     While  the  point  is  not 
entirely  free  from  doubt,  it  is  thought  that  this 
company  did  not  have  such  knowledge  of  the 
circumstances    under    which    the    entry    was 
made,  or  such  notice  of  the  claims  of  the  Gov- 
ernment, as  to  i)nt  it  upon  inquiry.    It  is  true 
the  purchase  was  made  after  nuich  publicity 
was  given  to  the  criminal  prosecutions  against 
Robnett,  Dwyer,  Kester,  and  W.  F.  Ketten- 
bach,  and  it  is  also  true  that  one  of  the  agents 
of  that  company  testified  at  one  of  the  crim- 
inal trials,  but  it  does  not  appear  that  he  or 
any  other  officer  of   the  company  was   aware 
that  this  particular  claim  was  involved  in  the 
criminal  prosecutions,  or  that  it  was  called  into 
question    by  the    Covernment.     The    Avitness 
Robnett  testifies  that  the  transfer  was  made  by 
him  to  Elizabeth  White  upon  the  suggestion 
of  the  defendant  William  F.  Kettenbach  that 
the  timber  company  would  not  buy  the  claim 
from  him,  but  would  buy  the  same  from  Eliza- 
beth White.    This  is  denied  by  Kettenbach,  but 
if  we  assume  it  to  be  true,  such  a  statement  on 
the  part  of   Kettenbach  is  not    competent  as 
proof  against  the  timber  company,  and  there 
is  no  evidence  that  smj  resident  agent  in  Idaho 
of  the  timber  company  had  any  knowledge  at 
the  time  the  agreement  to  purchase  was  made 
that  the  title  came  through  Robnett,  or  that 
he  had  ever  had  anything  to  do  with  it. 
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*  *  *  Til  view  of  mI]  the  circumstances, 
it  is  thoiijiiit  that  the  relief  prayed  must  be 
denied  (])]>.  :116,  317,  818). 

The  agent  of  the  Clearwater  Timber  Company, 
who  testified  at  trials  above  mentioned,  was  the  rr.^i- 
dent  (ifietit  and  the  oxly  agent  that  said  company  had 
ill  Idaho.  H(^  testified  that  it  was  a  part  of  his  duties 
1<»  |niiv-Iias('  Tiniberlaiid  in  said  State.  At  the  trial 
mentioned  Joel  H.  Benton  also  testified  and  admitted 
on  the  witness  stand  that  the  very  same  entry  now 
under  discussion  was  entered  upon  a  ])rior  agreement 
A\ith  Robnett. 

From  1902  down  to  the  present  time  Xathaniel 
Brown  has  been  the  business  agent  of  the  Clearwater 
Timber  Company  in  the  State  of  Idaho  and  has  been 
engaged  in  purchasing  timber  for  said  company  dur- 
ing that  period. 

As  mentioned  in  the  recital  of  the  evidence  re- 
ferred to,  and  on  page  2313  of  the  record,  the  Benton 
claims  were  conveyed  to  Robnett,  by  him  to  Elizabeth 
White,  and  by  Elizabeth  White  to  the  Clearwater 
CV)mpany.  The  conveyances  to  Elizabeth  AVhite  were 
executed  the  date  that  Kester  and  Kettenbach  and 
Robnett  resigned  from  the  bank.  Bro^^^  negotiated 
for  the  Benton  claims  at  the  bank  with  \Yilliam  F. 
Kettenbach  (p.  1650),  and  because  of  the  investiga- 
tion of  the  timber  dealings  of  Kester,  Kettenbach,  and 
Robnett  they  could  ni^t  negotiate  with  the  Clearwater 
Timber  Company  for  the  sale  of  the  claims  unless 
they  were  deeded  to  Mrs.  White.  The  deeds  to  the 
Benton  claims  were  executed  to  the  Clearwater  Tim- 


321 

ber  Company  September,  1907,  after  the  conviction 
and  sentence  of  Kester,  Kettenbach,  and  Robnett. 

The  negotiations  for  the  sale  of  the  Pearl  Wash- 
burn claim  were  conducted  by  John  E.  Chapman, 
teller  of  the  Lemston  National  Bank,  and  W.  F.  Ket- 
tenbach with  Nathaniel  Bro^m.  This  deed  was  exe- 
cuted the  day  before  Kester  and  Kettenbach  retired 
from  the  bank. 

Brown  purchased  the  chum  of  the  Haevernicks 
for  the  Clearwater  Timber  Company  from  F.  W. 
Kettenbach.  At  the  time  of  the  acquisition  of  these 
claims  by  the  Clearwater  Company,  Brown  had 
been  well  acquainted  with  Dwyer,  Kester,  and  Ket- 
tenbach for  a  number  of  years,  and  remembers  tlie 
conviction  of  them  at  Moscow  in  1907  for  conspiracy 
to  defraud  the  United  States  of  its  timberlands,  and 
also  knew  of  the  conviction  of  Dwyer  in  the  fall  of 
1906  for  subornation  of  perjury  growing  out  of  his 
timberland  transactions  (pp.  1646  to  16-19). 

At  the  trials  of  Kester,  Kettenbach,  and  Dwyer, 
Brown  was  a  witness  on  behalf  of  the  Government 
(p.  1676). 

Q.  And  that  trial  was  of  almost  State-wide 
interest  ? 

A.  Yes ;  people  heard  generally  of  it. 

Q.  You  never  knew  of  trials  in  this  State 
that  were  so  much  talked  of  as  those  trials, 

did  you? 

A.  Well,  1  didn't  hear  a  great  deal  of  the 
talk,  Mr.  Gordon.  I  was  in  the  woods  most 
of  the  time. 

77190—13 21 
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Q.  But  even  people  in  the  woods  knew  it  was 
going  on,  didn't  they? 
A.  Yes,  sir. 

The  following  circumstances  tend  to  corroborate 
Robnett's  statement  that  Elizabeth  White  was  merely 
the  conduit  through  whom  the  title  to  said  claims 
passes  to  the  Clearwater  Timber  Company  to  satisfy 
the  agent  of  said  company,  who  declined  to  take  the 
claims  either  from  Kester  and  Kettenbacli  or  Rob- 
nett  because  of  their  convictions  and  sentences,  but 
would  take  the  title  to  said  claims  from  Mrs.  AVhite. 
The  claims  (jf  William  B.  and  Joel  H.  Benton  and 
two  other  claims  were  conveyed  to  Robnett  and  by 
him  conveyed  to  Elizabeth  White  July  8,  1907,  the 
day  Kester  and  Kettenbach  retired  from  the  bank 
and  the  day  after  they  had  conveyed  their  timber 
claims  to  the  Idaho  Trust  Company  in  the  circum- 
stances   herein    mentioned.     Elizal)eth    White    con- 
veyed said  claims  to  the  Clearwater  Timber  Company 
September  4,  1907. 

William  F.  Kettenbach  testified  that  he  purchased 
the  claims  for  Mrs.  White  and  paid  for  them  all  that 
they  Avere  worth  (p.  3435). 

The  testimony  of  Mrs.  White  indicates  that  she 
knows  nothing  about  the  claims  other  than  that  she 
was  the  "  third  party  "  in  the  transaction  with  the 
Clearwater  Timber  Company  (pp.  767,  768). 

When  two  of  the  claims  were  conveyed  in  Septem- 
ber, 1907,  to  the  Lemston  National  Bank,  Frank  W. 
Kettenbach,  who  at  that  time  was  president  of  the 
bank,  paid  the  purchase  price  of  said  claims  to  Rob- 
nett and  not  to  Mrs.  White  (pp.  3569  to  3571,  4193). 
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The  importance  of  Mr.  Brown,  the  agent  of  the 
Clearwater  Thnber  Company  in  Idaho,  can  not  be 
minimized. 

It  seems  innnaterial  whether  or  not  the  president, 
the  secretary,  and    the    assistant    secretary  of    the 
Clearwater  Timber  Company  resided  at   St.   Paul 
and  Tacoma,  or  whether  or  not  Brown  ever  read  the 
abstracts  of  title,  or  had  to  depend  upon  a  Mr.  Davies, 
in  the  State  of  Washington,  to  honor  liis  drafts  when 
he  purchased  timber  claims  for  the  Clearwater  Tim- 
ber Company.    He  was  the  only  agent  of  the  Clear- 
water Timber  Company  in  Idaho  and  it  was  he  who 
negotiated  for  and  purchased  the  timber  claims  in 
suit,  and  notice  to  him,  or  his  knowledge,  was  con- 
structive knowledge  and  notice  to  the  company  he 
represented,  and  the  evidence  points  strongly  to  the 
fact  that  he  had  knowledge  and  notice  of  the  illegality 
of  the  claims  in  suit  purchased  by  hun. 

The  evidence  set  out  at  page  57  of  this  brief  con- 
cerning the  entry  of  Soren  Hansen  will  show  beyond 
question  that  the  entry  was  made  pursuant  to  a  prior 
agreement  or  understanding  between  the  entryman 
and  Robnett,  as  is  denounced  by  the  statute ;  and  the 
circumstances  surrounding  the  transfers  of  title  to 
the  claim  will  be  further  proof  of  the  relations  that 
existed  between  Robnett,  Kettenbach,  and  the  agent 
of  the  Clearwater  Timber  Company,  and  indicating 
a  disposition  of  the  latter  to  assist  Kettenbach  to 
conceal  the  record  title  to  land  Kettenbach  had  un- 
lawfully obtained. 
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As  will  be  seen  at  the  page  referred  to,  the  Hansen 
claim  has  had  a  varied  career.    Hansen,  at  the  request 
of  Robnett,  tirst  executed  a  deed  for  the  claim  in 
blank.    He  then  made  another  deed  to  Mrs.  Thatcher 
of  the  claim.     He  also  executed  a  deed  for  the  claim 
to  V^\  F.  Kettenbach  and  one  to  the  Clearwater  Tim- 
ber Company,  the  latter  at  the  request  of  Robnett  and 
\\.   F.   Kettenbacli,  and  })ein^-  the  only  deed  to  the 
claim  of  record.    The  Clearwater  Company  has  never 
purchased  the  claim  or  i>-iven  anv  consideration  for 
the  deed  or  made  claim  to  the  property,  but  has  ex- 
ecuted a  deed  for  the  same  to  W.  F.  Kettenbach, 
which,  at  the  time  of  the  takiujo^  of  the  testimony  in 
these  causes,  was  brought  into  court  by  the  attorney 
for  the  Clearwater  Timber  Company  and  it  was  read 
into  the  record.     The  Clearwater  Timber  Company 
did  not  pay  taxes  on  the  Hansen  claim  (p.  1524). 
Brown,  the  agent  of  the  Clearwater  Company,  in  re- 
lating the  transactions  concerning  this  claim,  said 
that  he  agreed  to  purchase  the  Hansen  claim  from 
W.  F.  Kettenbach;  that  the  deal  was  not  consum- 
mated, because  there  was  a  lis  pendens  of  record 
against  it ;  that  be  submitted  the  matter  to  the  com- 
pany's  attorney  and  declined  to  accept  the  deed  from 
Kettenbach,  and  neither  he  nor  his  company  recorded 
the  same  nor  claimed  any  interest  in  it.     The  deed 
was  recorded  by  AV.  F.  Kettenbach.    Kettenbach  re- 
quested him  to  have  the  company  reconvey  the  title 
to  Kettenbach  (p.  1641). 

The  quitclaim  deed  from  the  Clearwater  Timber 
Company  to  W.  F.  Kettenbach  produced  in  court  as 
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herein  stated  is  dated  July  12,  1910,  and  recites  that 
the  deed  from  Kittenbach  to  the  company  was  placed 
of  record  by  a  mistak(N  and  for  that  reason  the  quit- 
claim deed  is  executed.  The  deed  was  forwarded  to 
the  attorney  for  the  company,  who  is  also  its  attorney 
in  these  cases,  with  a  letter  stating:  "We  are  in- 
closing you  a  deed  from  the  Clearwater  Timber  Com- 
pany to  A¥.  F.  Kettenbach,  duly  executed.  E.  N. 
Brown  sends  us  this  deed  for  execution,  Avith  an  ex- 
planation of  why  it  should  l:>e  so  deeded,  and  informs 
us  }'ou  are  aware  of  the  circumstances  leading  up  to 
our  having  the  title  thereto  and  why  it  should  be 
deeded  back  to  Mr.  Kettenbach  "  (p.  1666). 

Brown  further  testifies  that  he  wrote  the  president 
of  the  company  a  letter  saying  that  the  deed  had  been 
recorded  by  mistake  and  that  the  land  did  not  belong 
to  the  company  (p.  1669).  Brown  says  that  he  had 
notice  that  something  had  been  filed  against  the  Van 
Artsdalen  claim  and  the  other  claims  he  had  pur- 
chased (p.  1671),  and  that  Kettenbach  asked  him  to 
see  their  attorney  about  taking  deeds  under  lis  pen- 
dens "  and  some  other  deeds  with  notations  of  filings 
against  them"  (p.  1672). 

W.  F.  Kettenbach,  testifying  relative  to  the  Han- 
sen claim,  savs  that  he  paid  the  mortgage  and  gave 
Robnett  $60  to  pay  to  Hansen,  and  that  Hansen  was 
paid  the  $60  in  his  presence;  that  he  told  Brown  of 
the  lis  pendens  and  Brown  declined  to  take  the 
claim;  that  he  still  owns  the  claim,  and  that  he  re- 
corded the  deed  to  the  Clearwater  Timber  Company 
to  protect  himself  (pp.  1692,  1693).    Under  all  the 
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circumstauces  the  patent  for  this  deed  should  be 
canceled. 

Under  the  circumstances  the  Clearwater  Timber 
Company  is  not  an  innocent  purchaser,  but  took  the 
claims  with  notice. 

The  chiim  of  John  E.  Nelson  was  conveyed  to  E.  W. 
'I'liatchcj-  May  18,  1908,  and  at  that  date  a  notice  of 
lis  pendens  was  of  record  involving  said  claim  (p. 
1505;  pp.  54,  96,  ib.). 

KINSFOLK  OF  KESTER  AND  KETTENBACH  WHO  HOLD  TITLES 
IN  TRUST  FOR  THEM. 

The  claims  of  \A'ni.  J.  and  ]\lamie  P.  White  were 
conveyed  to  Elizabeth  White  January  15,  1909,  and 
while  notice  of  lis  pendens  was  of  record  (pp.  1517, 
1518;  pp.  168,  170,  ib.). 

The  title  to  the  claims  entered  by  F:dna  P.  Kester,. 
Elizabeth  White,  Elizabeth  Kettenbach,  and  Martha 
E.  Hallett  is  still  in  them  of  record.  The  details  of 
the  making  of  each  of  these  entries,  together  with 
those  of  William  J.  and  Mamie  P.  White,  are  set  out 
and  besides  the  facts  that  they  were  taken  to  the  tim- 
ber by  Kester  and  referred  to  as  Kester 's  party;  that 
the  money  for  several  of  them  was  furnished  by 
Kester  or  Kettenbach:  that  the  taxes  on  them  had 
been  paid  by  Kester  and  Kettenbach ;  that  they  were 
included  in  the  option  signf^d  by  Kester  in  1906,  with 
the  exception  of  the  Hallett  entry:  and  are  included 
in  an  option  given  by  W.  F.  Kettenbach  and  Kester 
November  23,  1909  (pp.  2135,  3948 :  pp.  164,  167,  168, 
171,  178,  ib.). 
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In  fact,  AV.  F.  Kettenbacli  and  Kester  have  exer- 
cised ownership  over  these  claims  ever  since  they 
were  first  entered. 

The    evidence    warrants    a    cancellation    of    said 

entries. 

But  as  said  claims  are  involved  in  cause  No.  2210 

(p.  24  of  brief). 

POTLATCH   LUMBER   COMPANY. 

The  claims  entered  by  Ivan  R.  Cornell,  Rowland 
A.  Lambdin,  and  Fred  W.  Shaeffer  were  conveyed 
to  Kester  &  Kettenbach,  and  by  the  latter  to  the  Pot- 
latch  Lumber  Company  in  1903  and  1906,  and  there 
is  little  in  the  record  to  show  that  the  Potlatch  Lmn- 
l)er  Company  is  not  an  innocent  purchaser. 

LAW   OF   CONSPIRACY. 

In  UuiterJ  States  v.  Cassidy  (67  Fed.  Rep.,  689,^ 

the  court  said: 

"  and  while  it  is  necessary,  in  order  to  estab- 
lish a  conspiracy,  to  prove  a  combination  by 
two  or  more  persons,  by  concerted  action,  to 
accomplish  the  criminal  or  unlawful  purpose, 
it  is  not  necessary  to  constitute  a  conspiracy 
that  two  or  more  persons  should  meet  together 
and  enter  into  an  explicit  or  f  onual  agreement 
for  an  unlawful  scheme,  or  that  they  should 
directly,  bv  words  or  in  writing,  state  what  the 
unlawful  scheme  was  to  be,  and  the  details  of 
the  plan  or  means  by  which  the  unlawful  com- 
bination was  to  be  made  effective.    It  is  suffi- 
cient if  two  or  more  persons  m  any  man- 
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iier,   or  tlirough   any   contrivance,   pv^^itively 
or    tacitly,    come    to    a    mutual    understand- 
ing   to    accomplish    a    common    and    unlaw- 
ful   design.     In  other  words,   where   an   un- 
lawful end  is  sought  to  be  effected,  and  two 
or  more  persons,  actiuited  by  the  common  pur- 
pose of  accomplishing  that  end,  Avork  together, 
in  any  way,  in  furtherance  of  the  unlawful 
scheme,  every  one  of  the  said  persons  becomes 
a  member  of  the  conspiracy,  although  the  part 
he  was  to  take  therein  was  a  subordinate  one, 
and  was  to  be  executed  at  a  remote  distance 
from  the  other  conspirators.     A  combination 
formed  by  two  or  more  persons  to  effect  an 
unlawful   end  is  a  conspiracy,   said  pei^ons 
acting  under  a  common  purpose  to  accomplish 
the  end  designed.    Any  one  who,  after  a  con- 
spiracy is  formed,  and  who  knows  of  its  ex- 
istence, joins  therein,  becomes  as  much  a  party 
thereto  from  that  time  as  if  he  had  originally 
conspired.    *     *     *    Furthermore,  where  sev- 
eral persons  are  proved  to  have  conspired  to- 
gether for  the  same  illegal  purpose,  anv  act 
done  by  one  of  the  parties  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  the  contemplation  of 
the  law,  the  act  of  the  whole  party,  and  there- 
fore the  proof  of  such  act  A\ilf  be  evidence 
against  any  of  the  others  who  were  engaged 
in  the  same  conspiracy.     It  is  also  true  that 
any  declaration  made  by  one  of  the  parties 
during  the  pendency  of  the  illegal  enterprise 
is  not  only  e^ddence  against  himself,  but  is 
evidence  against  the  other  parties,  who,  when 
the  combination  is  proved,  are  as  much  respon- 
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siole  for  such  declarations  and  the  acts  to 
which  they  relate  as  if  made  and  committed  l)y 
themselves.  This  rule,  you  will  understand, 
applies  to  the  declaration  of  the  co-conspira- 
tor, althougli  he  may  not  be  under  prosecution, 
his  declaration  being  equally  admissible  with 
those  of  one  under  indictment  and  prosecu- 
tion." • 

Followed  in  Thomas  v.  United  States  (156  Fed., 
910). 

EVIDENCE. 

An  act  innocent  in  itself  may  be  a  step  in  a  criminal 
plot. 

Aheii  V.  Wisconsin  (195  U.  S.,  206). 

Declaration  of  co-conspirators,  evidence  against  all. 

Couuecticut  Mniual  Life  v.  Heilnian  (188 
U.  S.,  218). 

United  States  v.  Cassidy  (67  Fed.  Rep.,  698). 

United  States  v.  Francis  (144  Fed.  Rep., 
523). 

United  States  v.  Richards  (149  Fed.  Rep., 
444). 

United  States  v.  Alkon  (163  Fed.  Rep.,  810). 

Acts  of  others  admissible  if  made  in  carrying  con- 
spiracy into  effect. 

dune  V.  United  States  (159  U.  S.,  590). 
Thomas  v.  Uinted    States  (156  Fed.  Rep., 
910). 

Fraud  is  not  often  proved  by  direct  testimony.  A 
preconcerted  plan  to  do  an  unlawful  act  must,  from 
the  nature  of  the  case,  be  usually  established  by  in- 
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f  erences  drawn  from  the  relations  of  the  parties,  from 
the  acts  done,  and  from  the  results  achieved. 

Tho  1)1(1  s  V.   United  States  (156  Fed.  Rep., 
910). 
Act  of  one  co-conspirator,  act  of  all. 

E,f  parte  Black  (147  Fed.,  838  and  840) . 
Logan  v.  United  States  (144  U.  S.,  263). 
Brotrn  v.  United  States  (150  U.  8.,  93). 

Not  necessary  to  show  formal  agreement. 

Reilly  v.  United  States  (106  Fed.,  896). 
Davis  V.  United  State,s  (107  Fed.,  755). 
United  States  v.  Cassidy  (67  Fed.,  698). 
Thomas  v.  United  States  (156  Fed.,  912). 

It  is  not  necessary  that  the  conspiracy  originated 
with  the  defendants;  or  tliat  they  met  during  the 
[)roe('ss  of  its  (MHicoclion  ;  For  ('xcvy  pci'soii  eiiteriug 
into  a  conspiracy  or  a  common  design  already  formed, 
is  deemed  in  law  a  party  to  all  the  acts  done  by  any 
of  the  other  parties  before  or  afterwards  in  further- 
ance of  the  common  design. 

CJreenleaf  on  Evidence,  vol.  3,  sections  92, 
93,  and  95. 

Jayne  v.  Loder  (149  Fed.,  21  and  30). 

BONA   FIDE   PURCHASER. 

The  essential  elements  which  constitute  a  l)ona  hde 
purchase  are  three — a  valuable  consideration,  the  ab- 
sence of  notice,  and  the  presence  of  good  faith. 

Pomeroy's  Equitv  Jurisprudence,  section 
745. 

United  States  v.  California  d-  Oregon  Land 
Co.  (148  U.  S.,  31). 
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United  States  v.  Winona  du  St.  Paid  Rail- 
road Co.  (165  IT.  S.,  463). 

Not  only  must  there  be  a  valuable  consideration  in 
fact,  ])ut  it  must  be  paid  before  notice  of  the  prior 
claim.  Xt)tice  after  the  agreement  for  the  purchase 
is  made,  but  before  any  pa^Tnent,  will  destroy  the 
character  of  the  bona  fide  purchaser. 

Pomeroy's  Equity  Jurisprudence,  section 
750. 

Boone  v.  Chile  (10  Peters,  211). 

Balfour  v.  Hophius  (98  Fed.,  564  and  570, 
Ninth  Circuit). 

The  rule  is  universal  and  elementary,  that  if  a 
purchaser  in  any  form  receives  notice  of  prior  ad- 
verse rights  in  and  to  the  same  subject  matter  before 
he  has  completely  acquired  or  perfected  his  own  in- 
terests imder  the  purchase,  his  position  as  a  bona 
fide  purchaser  is  thereby  destroyed,  even  though  he 
may  have  paid  a  valuable  consideration.  On  the 
other  hand,  notice  given  after  his  interests  have  been 
acquired  or  perfected  produce  no  injurious  affect. 

Notice  sufficient  to  prevent  the  purchase  from  be- 
ing bona  fide  may  inhere  in  the  very  form  and  kind 
of  the  conveyance  itself. 

Pomeroy's  Equity  Jurisprudence,  section 
758. 

If  a  person  is  charged  with  constructive  notice  of 
fraud,  where  the  circumstances  are  such  as  to  enable 
the  court  to  say,  not  only  that  he  might  have  acquired 
but  also  that  he  ought  to  have  acquired  the  notice 
with  which  it  is  sought  to  affect  him,  that  he  would 
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have  acquired  it  })iit  for  his  gross  negligence  in  the 
conduct  of  the  business  in  question.  Inquiry  is  made 
a  duty  where  there  is  such  a  feasible  state  of  things 
as  is  inconsistent  with  ])erfect  right  in  him  who  pro- 
poses to  sell. 

Wihon  Y.  Wall  (73  U.  S.,  83,  91). 
ToH'usend  v.  Little  (109  U.  S.,  504,  511). 
Crawford  v.  Neal  (144  U.  kS.,  585,  595). 

Conceding  that  the  indispensable  elements  of  such 
a  defense  are  absence  of  notice  of  the  fraud  or  de- 
fect, good  faith,  payment  of  value,  and  the  legal  es- 
tate, it  is  not  material  at  what  time  or  in  what  order 
the  purchaser  acquires  them.  It  is  only  necessary 
that  they  all  concur  in  him  at  the  same  time.  Tt  is 
indispf,ns<ihlc  to  this  defense  that  the  consideration 
should  be  paid  before  notice  of  the  defect.  But  it  is 
not  essential  that  it  should  ]>e  paid  before  or  at  the 
time  the  title  is  conveyed.  It  is  sufficient  if  the  pay- 
ment is  c()iiij)l('ted  at  any  time  before  notice  of  the 
defect  is  received.  It  is  not  more  essential  that  the  le- 
gal title  should  be  secured  before  or  at  the  time  when 
the  consideration  is  paid.  It  is  enough  if  it  is  ac- 
quired before  notice  of  the  alleged  fraud  or  perjury 
is  fastened  upon  the  purchaser. 

United  States  v.  Detroit  Timber  d-  Lumber 
Co.  (131  Fed.,  668,  676 ;  200  U.  S.,  321). 

PURCHASE    FOR    VALUE— ANTECEDENT    DEBT. 

A  purchaser  of  real  property  or  the  assignment 
of  a  mortgage  thereon  for  an  antecedent  debt  does 
not  make  the  vendee  or  assignee  a  purchaser  for  a 
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valuable  consideration  so  as  to  entitle  him  to  protec- 
tion against  a  prior  conveyance  of,  or  right  in  or  to, 
such  property. 

The  reason  for  the  latter  rule  is  that  the  purchase]* 
has  not  parted  with  anything  of  value.  He  loses 
nothing  by  the  transaction.  Therefore  there  is  no 
reason  why  equity  should  interfere  to  protect  him 
against  a  prioi*  right  although  he  may  have  taken 
sucli  conveyance  or  security  without  notice  thereof. 

Gest  V.  Packwood  (34  Fed.,  368). 

The  Ehnhank  (73  Fed.,  610:  opinion  by 
Judge  Morrow). 

Hill  V.  Highi  (79  Fed.,  826). 

Missouri  Broom  Manufacturing  Co.  v.  Guij- 
mon  (115  Fed.,  112). 

This  is  a  decision  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  and  refers  to  a  situation  of 
which  it  says : 

We  have  been  forced  to  conclude  (that  cer- 
tain matter)  was  in  fact  inserted  in  the  deed 
of  trust  for  no  other  purpose  than  to  furnish 
a  pretext  for  such  a  claim  as  has  been  made, 
namely,  that  such  extension  of  time  or  pay- 
ment was  a  new  and  additional  consideration 
for  the  conveyance,  such  as  protects  the  cred- 
itor and  arms  him  with  the  rights  of  an  inno- 
cent purchaser  for  value.  Instead  of  having 
the  effect  intended  it  really  creates  grave  sus- 
picion that  the  creditor  either  knew  or  sus- 
pected that  the  Broom  Company  could  not 
transfer  a  good  title  to  some  of  the  property 
in  its  possession  which  it  offered  to  pledge  as 
securitv  for  its  debt. 
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Held  that  parties  were  not  innocent  purchasers. 
In  People's  Savings  Bank  v.  Bates  (120  U.  S.,  556 ; 
30  L.  E.,  754)  Mr.  Justice  Harlan  quotes  from  th^' 
opinion  of  Mr.  Justice  Storey  in  Morse  v.  Godfrey,  as 
follows: 

This  leads  nie  to  remark  that  the  bank  does 
not  stand  within  the  predicament  of  being  a 
bona  fide  purchaser  for  a  valuable  considera- 
tion without  notice,  in  the  sense  of  the  rule 
upon  the  subject.  The  bank  did  not  pay  any 
consideration  therefor,  nor  did  it  surrender 
any  security  or  release  any  debt  due  either 
from  Reed  or  Godfrey  to  it.  The  transfer 
from  Godfrey  was  a  simple  collateral  security 
taken  as  additional  security  for  the  old  in- 
debtedness and  liability  of  the  parties  to  the 
notes  described  in  the  instrument  of  transfer. 
It  is  true  that,  as  between  Godfrey  and  Reed 
and  the  bank,  the  latter  was  a  debtor  for  value 
and  the  transfer  was  valid ;  but  the  protection 
is  not  given  by  the  rules  of  law  to  the  parties 
in  such  a  predicament  merely.  He  must  not 
only  have  had  no  notice,  but  he  must  have  paid 
a  consideration  at  the  time  of  the  transfer, 
either  in  money  or  other  property,  or  by  a  sur- 
render of  existing  debts  or  securities  held  for 
the  debts  and  liabilities.  But  where  the  bank 
has  merely  possessed  itself  of  the  property 
transferred  as  auxiliary  security  for  the  old 
debts  and  liabilities,  it  has  paid  or  given  no 
new  consideration  upon  the  faith  of  it.  It  is 
therefore  in  truth  no  purchase  for  value  in  the 
sense  of  the  law. 
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After  citing  other  authorities,  Justice  Harlau,  cou 
tinuing,  said: 

Without  further  discussion  of  the  authori- 
ties cited  b}"  counsel,  all  of  which  have  been 
carefully  examined,  we  are  of  the  opinion  that 
the  claim  of  the  bank  to  be  a  subsequent  mort- 
gage in  good  faith  can  not  be  sustained  because 
the  mortgage  of  February  11,  1881,  although 
■first  filed,  was  not  given  in  consideration  of  its 
having  surrendered  or  agreed  to  surrender  or 
to  postpone  the  exercise  of  any  substantial 
right  it  had  against  the  mortgagor,  but  merel}^ 
as  collateral  security  for  past  indebtedness. 
Under  such  circumstances  the  mortgage  which 
was  prior  in  time  confers  a  superior  right. 

In  Loring  v.  Palmer  (118  U.  S.,  321 ;  30  L.  E.,  211) 
the  Supreme  Court  held  that  where  the  interest  of 
the  cestui  que  trust  was  not  created  by  the  deed  to  the 
trustee  but  by  the  original  contract  of  purchase  in 
connection  with  certain  contemporaneous  correspond- 
ence the  legal  title  did  not  vest  in  the  cestui  que 
trust  by  virtue  of  the  statute  of  Michigan  abolishing 
passive  trusts,  but  he  merely  took  an  equitable  title, 
and  his  remedy,  if  any,  is  a  court  of  equity  and  not 
by  ejectment. 

When  a  grantee  subsequently  acknowledged  in 
writing  that  he  had  received  the  property  as  security 
for  debt,  proved  him  a  trustee. 

Safford  v.  Bantons  (12  Pickering,  233). 
See   also   decision   Judge   Wolverton,    Su- 
preme Court  of  Oregon,  July,  1897,  in  Pcr- 
kins  V.  McCtdlough  (49  Pac.  Rep.,  861). 
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Where  one  takes  a  conveyance  to  pay  debts  he 
holds  as  trustee,  and  the  grantor  has  an  interest  in 
tlie  land  conveyed. 

Janes  v.  Throckmorton  (57  Cal.,  368). 
(Instructive  decision  by  Judge  Ross.) 
8ee : 

Sfeirart  v.  Piatt  (101  U.  S.,  731). 

Sayre  et  al.  v.  Weil  (15  L.  R.  A.,  544). 

Lockett  V.  Robinson  (20  L.  R.  S.,  67). 

EQUITIES    AGAINST    MORTGAGEE. 

As  a  general  rule  an  equitable  mortgagee  takes  sub- 
ject to  all  the  equities  affecting  the  mortgagor. 

11  Encyc.  Law,  142. 

Parker  y,  Clark  (30  Beav.,  54). 

Maningford  v.  Coventy  Union  Bank  (8 
W.  R.,  729.) 

Shropshire  Union  E.  v.  Beg.  L.  E.  (7  H.  L., 
496); 

The  purchaser  has  no  right  to  shut  his  eyes  and 
his  ears  to  the  inlet  of  information  and  then  say  he 
is  a  bona  fide  purchaser. 

Simmons  Creek  Coal  Co.  v.  Dor  an  (142 
U.  S.,  413,  437). 

Cook  on  Corporations  (Sec.  726,  sixth  ed.). 

McCaskell  v.  United  States  (Advance 
Sheets  United  States  Supreme  Court  Reports 
Apr.  1,  1910,  p.  386). 

California  Consolidated  Mining  Co.  v. 
Manhj  (81  Pac,  50). 

Hoffman  Steam  Coal  Co.  v.  Cimiherland 
Coal  Co.  (16  Md.,  456). 

Bennett  v.  Minot  (28  Greg.,  346). 
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CAN   A   GRANTEE   UNDER  A   QUITCLAIM   DEED   BE   A   BONA 
FIDE   PURCHASER  ? 

A  q.iutclaim  deed  conve^'s  interest  of  the  grantor 
only ;  not  the  land.  The  purchaser  under  such  a  deed 
is  not  a  bona  fide  purchaser  without  notice. 

BicJiards  v.  Snyder  and  Crews  (11  Oregon, 
501). 

Baker  v.  Woodfrard  (12  Oregon,  3). 

American  Murtfiajjc  Co.  v.  fl atchinson  (19 
Oregon,  334). 

A  quitclaim  deed  in  the  chain  of  title  to  property 
is  sufficient  to  put  a  purchaser  on  inquiry. 

Baker  v.  Woodward  (12  Oregon,  3). 

Contra:  BoynUm  v.  Eaggert  (120  Fed.,  819, 
823,  825). 

See  also  United  States  v.  Califoriua  d-  Ore- 
gon Land  Co.  (148  U.  S.,  31). 

Stanley  v.  SehwaJby  (162  U.  S.,  277). 

One  who  acquires  his  title  by  a  quitclaim  deed  can- 
not be  regarded  as  a  bona  fide  purchaser  without 
notice. 

May  V.  Leclaire  (78  U.  S.,  217,  232). 

Oliver  v.  Piatt  (3  Howard,  333,  410). 

Van  Eensselaer  v.  Kearney   (11  Howard, 

297). 

ViUa  V.  Rodriguez  (12  AVallace,  323,  339). 
Deckerson  v.  Colgrove  (100  U.  S.,  578). 
Baker  v.  Humphrey  (101  U.  S.,  494). 
Hanrick  v.  Pat  nek  (119  U.  S.,  156). 
Hastings  v.  Nissen  (31  Fed.,  597). 
Gest  V.  Packivood  (34  Fed.,  368,  372). 

77190 — la 22 
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Tlie  doctrine  of  the  cases  last  above  cited  was  quali- 
fied in  the  case  of  The  United  States  v.  CaUfonna  c(- 
Orcfjou  Land  ('onijmiii/  (148  U.  S.,  31),  but  not  suf- 
ficiently to  disturb  the  effect  of  the  former  in  cases 
in  which  the  relations  between  the  grantor  and  the 
gi'autee  were  such  as  existed  between  O'Keefe,  Ke,s- 
ter,  and  Kettenbach. 

See  also  MoclJc  v.  Shcnvood  (148  U.  S.,  21). 
United  States  v.  California  d'  Oregon  Land 
Co.  (49  Fed.,  496). 

NOTICE. 

Notice  to  an  agent  in  the  business  or  employment 
which  he  is  carrying  on  for  his  principal  is  a  con- 
structive notice  to  the  principal  himself,  so  far  as  the 
latter 's  rights  and  liabilities  are  involved  in  or  are 
affected  by  the  transaction. 

Section  666,  673,  Pomeroy's  Equity  Juris- 
prudence, vol.  2,  third  edition,  and  notes  to 
said  section. 

Wood  V.  Hayhurn  (18  Oregon,  p.  1). 

Smith  V.  Ayer  (101  U.  S.,  120). 

There  is  an  important  exception  to  the  foregoing 
rules,  as  follows: 

It  is  settled  by  a  series  of  decisions  possessing  the 
highest  authority  that  when  an  agent  or  attorney 
has  in  the  course  of  his  employment  been  guilty  of 
an  actual  fraud,  contrived  and  carried  out  for  his 
o\^^l  benefit,  by  which  he  intended  to  defraud  and  did 
defraud  his  own  principal  or  client  as  well  as,  per- 
haps, the  other  party,  and  the  very  perpetration  of 
such  fraud  involved  the  necessity  of  his  concealing 


339 

the  facts  from  his  own  client,  then,  under  such  cir- 
cumstances the  principal  is  not  charged  with  con- 
structive notice  of  facts  loiown  hy  the  attorney  and 
thus  fraudulently  concealed.  In  such  a  case  a  pre- 
sumption arises  that  no  communication  was  made, 
and  consequently  the  principal  is  not  affected  with 
constructive  notice. 

Section  675,  Pomeroy's  Equity  Jurispru- 
dence. 

Surety  Co.  v.  Paulij  (170  U.  S.,  133). 
Henry  v.  Allen  (151  New  York,  1). 
36  L.  R.  A.,  658. 

Benedict  v.  Arnoiix  (154  New  York,  715). 
Gunstcr  v.  Scranton  lUum,  etc.  (181  Penns. 
State,  327;  59  Amer.  State  Reports,  650). 

Thompson  Huston  Electric  Co.  v.  Capital 
Electric  Co.  (65  Fed.,  341). 
Hart  V.  Beer  (74  Fed.,  592). 
Central  Coal  d^  Coke  Co.  v.  Geo.  S.  Good  d- 
Co.  (120  Fed.,  793,  798). 

See  also  a  large  number  of  cases  cited  on 
page  798  of  last  citation,  and  to  notes  of  sec- 
tion 675,  Pom.  E.  J. 

Fidelity  d-  Deposit  Co.  v.  Courtney  (186 
Fed.,  342^362). 
The  courts  have  carefully  contined  the  operation 
of  the  above  exception  to  the  condition  described 
where  a  presumption  necessarily  arises  that  the 
agent  did  not  disclose  the  facts  to  his  principal  l)e- 
cause  he  was  committing  such  independent  fraud 
that  concealment  was  necessary  to  its  perpetration. 
It  has  never  been  extended  beyond  these  circum- 
stances.    It  follows,  therefore,  that  every  fraud  of 
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an  agcxiC,  m  the  course  of  his  employment  and  in  the 
very  same  transaction,  does  not  fall  witliin  this  ex- 
ception; and  most  emphatically  it  does  not  apply 
when  agent's  fraud  consists  merely  in  his  conceal- 
ment of  material  facts  within  his  own  knowledge, 
from  his  principal. 

Section   (1*75,   Pomeroy's   Equity   Jui'ispru- 
deiicc. 

A))solute  de(Ml  i^iven  witli  a  separate  defeasance 
will  always  appear  with  a  face  of  fraud. 

Bayer  Y,  Wind  (1  Ves.  Sen.,  160). 
Jones  on  Mortgage  (sec.  243). 

In  some  States  though  the  mortgage  is  by  a  deed 
absolute  in  form,  the  grantee  acquires  no  legal  title 
to  the  land. 

Jones  on  Mortgage  (sec.  342  C). 
But  in  other  States  in  which  a  formal  mortgage  is 
held  not  to  pass  the  legal  title,  a  deed  absolute  in 
form,  intended  to  operate  as  a  mortgage  does  not  pass 
such  title. 

Jones  on  Mortgage  (sec.  342  C). 

THE   IMPEACHMENT   OF   WITNESSES. 

Certain  objections  interposed  by  the  defendants 
in  the  examination  of  witnesses  seem  intended  to  sug- 
gest that  the  Government,  having  called  the  entry- 
men,  is  bound  by  what  they  say.  This  suggestion, 
if  intended  to  be  urged,  proceeds  upon  a  radical  mis- 
conception of  the  rule  of  evidence  respecting  the  im- 
peachment of  a  witness  by  the  party  calling  him. 
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The  ruJc  of  evidence  iu  any  case  goes  no  further 
than  to  inhibit  an  impeachment  of  the  general  repu- 
tation of  a  witness  called  by  the  party.  If  it  ever  was 
the  law  that  a  party  was  precluded  to  contradict  his 
own  witness,  the  rule  in  that  form  has  been  obso- 
lete for  a  century;  and  for  that  period,  at  least,  it 
has  been  competent  to  show  the  falsity  of  the  party's 
own  witness,  even  though  such  showing  should  inci- 
dentally reflect  upon  the  veracity  of  the  witness. 

It  is  exceedingly  clear  that  the  party  call- 
ing a  witness  is  not  precluded  from  proving 
the  truth  of  any  particular  fact,  by  any  other 
competent  testimony,  in  direct  contradiction 
to  what  such  witness  may  have  testified ;  and 
this,  not  only  where  it  appears  that  the  wit- 
ness was  innocently  mistaken,  biit  even  where 
the  evidence  may  collaterally  have  the  effect 
of  showing  that  he  was  generally  unworthy  of 
belief. 

1  Greenleaf  on  Evidence  (sec.  443). 
The  primitive  noti<m,  that  a  party  is  mor- 
ally bound  by  the  statements  of  his  witnesses, 
no  longer  finds  defenders,  although  its  disap- 
pearance is  by  no  means  very  far  in  the  past. 
In  the  early  1800 's  the  judges  were  still  en- 
gaged in  repudiating  this  false  notion  of  the 
basis  of  the  rule  against  impeaching  one's  own 
witness. 

Wigmore  on  Evidence  (vol.  2,  sec.  897^. 
Compare  AYigmore  on  Evidence  (vol.  2, 
sec.  898)  ;  Alexander  v.  Gibson  (2  Campbell, 
555)  ;  Bradley  v.  Ricardo  (8  Bingham,  58)  ; 
Brown  v.  Bellows  (4  Pickering,  187)  ;  WUt- 
aker  v.  Salislury  (15  Peck,  545); 
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Certainly  the  supposed  rule  of  evidence  is  subject 
to  the  qualifications  that  the  witness,  whether  or  not 
lie  is  impeachable  by  the  other  side,  may  be  discred- 
ited by  the  court.  And  this  is  so  especially  where 
the  witness  himself  supplies  the  material  for  his  own 
impeachment. 

Tn  McLean  v.  Clar/.-  (31  Fed.  Rep.,  501),  decided  in 
1887,  District  Judge  Brown,  since  a  Justice  of  the 
Supreme  Court  of  the  United  States,  said : 

It  is  insisted,  however,  that  as  ]\IcLean  (the 
plaintiff)  was  called  as  a  witness  by  the  de- 
.  fendants,  they  are  bound  by  his  statements 
that  the  transaction  was  bona  fide  and  that 
Shaw  has  no  interest  in  this  suit.    We  do  not 
so  understand  the  law.     While  it  is  undoubt- 
edly true,  as  a  ^enei-al  rule,  that  a  party  offer- 
ing a  witness  in  support  of  his  case  represents 
himself  as  worthy  of  belief  and  will  nut  be  per- 
mitted to  impeach  his  general  reputation  for 
truth  or  to  impugn  his  credibility  by  general 
evidence,    he    has   never   been    considered   as 
bound  by  his  general  statements  as  to  motives 
or  intention,  or  his  bona  fides  in  a  particular 
transaction,  but  may  draw  any  inference  from 
his  testimony  which  the  facts  stated  by  the 
witness  seem  to  justify.     Particularly  is  this 
true  where  the  party  is  compelled  to  prove 
his  case  from  the  mouth  of  the  opposite  party. 
In  a  similar  case,  Chandler  v.  Town  of  Attica 
(22  Fed.  Rep.,  625),  Judge  Wallace  held,  in 
passing  upon  a  similar  issue,  that  the  court 
was  "  at  liberty  to  disregard  the  testimony 
of  the  parties,  so  as  it  is  incredible,  and  to 
interpret  the  transaction  in  a  way  consistent 
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with  the  ordinary  conduct  and  motives  of  busi- 
ness men. "  If  the  stor}-  of  the  witness  be  con- 
sistent in  itself,  the  party  calling  him  is  to  a 
certain  extent  bound  by  his  testimony,  but  if 
his  recital  of  facts  is  inconsistent  with  his 
theory,  the  court  is  at  liberty  to  draw  its  own 
inference  from  them. 

Other  cases  asserting  the  right  to  cross-examine 
an  unfriendly  witness  and  to  urge  the  incredibility 
of  his  testimony  are : 

United  States  v.  Budd  (144  U.  S.,  154 
supra) . 

Becker  v.  Koch  (104  X.  W.,  394) . 

Cross  V.  Cross  ( 108  N.  W,  628) . 

Arms  V.  Arms  (113  N.  A¥.,  646). 

Wehher  v.  Jackson  (79  Mich.,  175). 

Emerson  v.  Wark  (185  Mass.,  429). 

Gamy  v.  Katz  (89  Wis.). 

1  Starkie  on  Evidence,  284. 

If  one  of  these  entrymen,  being  called  as  a  witness 
for  the  Government,  had  sworn  that  he  was  a  thou- 
sand years  old,  it  may  be  conceded,  pro  argumento, 
that  the  Government  would  not  be  allowed  to  prove 
his  real  age.  But  no  court  would  feel  itself  bound 
to  accept  such  a  statement,  or  to  render  a  decree  ac- 
cordingly, upon  the  assumed  theory  that  the  com- 
plainant had  vouched  for  the  veracity  of  the  wit- 
ness. Granting  all  imaginable  estoppels  against  the 
Government  in  this  cause,  the  court,  at  least,  is  free 
to  believe  or  disbelieve  what  the  Government  wit- 
nesses say. 
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Tn  view  of  what  has  been  said,  showing  the  con- 
ceded hostility  of  the  Government  witnesses  to  the 
Government,  their  bias  in  favor  of  the  defendants, 
which  is  disclosed  throughout  the  cross-examination, 
the  Government  was  frequently  surprised  in  its  di- 
rect examination,  it  is  clear  that  counsel  for  com- 
plainant were  entitled  to  cross-examine  the  witnesses 
called  by  them. 

United  States   v.   Biidd    (144  U.    S.,   154, 
supra) . 

Clark  V.  Saffrrtj  (Ryan  &  Moody,  126). 

In  proving  what  a  man  did,  it  is  competent  to  show 
^vhat  he  said  when  he  was  doing  what  is  intended  to 
be  proven,  although  wliat  lie  said  may  be  immaterial 
to  the  fact  done,  or  even  though  his  declaration  may 
be  incompetent  to  prove  the  facts  declaimed. 

It  being  necessary  to  show  that  final  proofs  were 
made,  the  Government  was  obliged  to  show  the  fact 
by  the  exhibition  of  the  proof  jmpers,  and  this  in- 
volved the  pj'oduction  of  the  papers  in  their  en- 
tirety, rt  was  not  competent  in  this  instance,  any 
more  than  in  any  other,  to  suppress  supposedly  im- 
material portions  of  the  paper,  or  to  mutilate  the 
documents  for  the  sake  of  eliminating  evidence  pre- 
sumed to  be  objectionable.  A^^hether  in  any  given 
instance  particular  statements  are  material  to  the 
present  issues,  or  whether  any  certain  matter  is  com- 
petent to  prove  some  fact  extrinsic  to  the  proof,  are 
questions  for  other  considerations.  The  papers  as  a 
whole  are  necessary  to  establish  the  fact  that  the 
proofs  were  made,  without  regard  to  the  intrinsic 
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cuinpeteiicy  or  materiality  or  particular  statements, 
and  without  regard  to  the  proof  of  the  papers  in  de- 
tail or  as  a  whole. 

Assuming,  then,  that  some  or  all  of  the  statements 
contained  in  the  final  proof  papers  are,  taken  inde- 
pendently, not  proper  matters  of  evidence,  the  papers 
must  stand  as  competent  to  establish  a  fact  material 
in  the  cause,  and  for  that  purpose  the  papers  must 
stand  in  their  integrity.  If  it  should  be  proposed 
to  refer  to  these  papers  for  the  sake  of  thereby  as- 
certaining some  fact  other  than  the  making  of  proof, 
the  availability  of  any  particular  statement  for  any 
particular  purpose  is  a  question  to  be  determined 
upon    considerations    applicable    to    the    particular 

question. 

In  relating  the  transactions  which  are  the  subject 
of  this  litigation  frequent  mention  has  been  made 
of  statements  made  by  entrymen  in  their  final  proof 
papers,  and  occasionally  a  fact  is  stated  as  shown  by 
some  entrymen 's  sworn  declaration  made  in  the 
course  of  his  final  proof.  If  in  any  or  all  of  such 
instance's  the  statements  quoted  are  immaterial,  or 
the  facts  stated  are  not  properly  proved  by  the  quo- 
tations made,  the  statements  and  facts  are,  of  course, 
not  to  be  considered  in  tracing  the  history  of  the 

transactions. 

The  narrative  itself,  it  is  believed,  will  in  every 
instance  show  its  own  Justification  for  the  use  made 
of  the  final  proof.  In  all  cases  where  the  entrymen 
were  examined,  their  proof  papers  were  shown  to 
them  and  were  identified  by  them  as  their  sworn  dec- 
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laratious  made-  hy  themselves  in  the  course  of  the 
entries.     In  these  and  all  other  cases  the  proof  pa- 
pers, l)eing  documents  required  hy  law  to   be  jjre- 
Ijared  and  fih'd,  and  having  become  a  part  of  the 
official  record,  are  evidence  of  the  fact  that  the  state- 
ments  contained   in   tlie   papers   were  made   in   the 
pi'osecution  of  tlie  claim.     The  competency  of  such 
evidence  to  jn'ove  that  the  statements  were  made  is 
as  clear  as  the  com])etency  of  any  other  recoi-ds  to 
]>rove  their  own  contents.     In  any  situation,  there- 
fore, wh(M'e  it  is  material  to  know  what  one  of  tliese 
entrymen  said  on  tinaJ  proof,  the  pap<'rs  are  com- 
l)etent  evidence.     Tn  any  case  where  it  is  material 
to  ascertain  the  fact  to  which  testimony  was  giveii 
at    final   proof,  th<"  enti-yman's  sworn   statement   as 
to  that  fact  made  contemporaneously,- or  nearh-  so, 
\vith  the  fact  itself,  is  manifestly  evidence,  (.f  jnoi'e 
or  less  persuasiveness  according  to  the  declarent's 
veracity,  and  the  account  heretofore  given  of  the 
transactions  in  suit  shows  in  repeated  instances  ho^^• 
the  narrative  is  made  clear,  and  how  incidents  other- 
wise obscured  are  eliminated,  by  reference  t(»  the 
statements  of  entrymen  in  final  proof.     The  use  of 
the  final  proof  is  requisite  to  an  intelligible  state- 
ment and  ccmiplete  understanding  of  what  the  de- 
fendants did:  and  the  motion  was  evidently  urged, 
not  because  the  aid  thus  afforded  to  the  narrative  is 
immaterial,  but  because  of  its  peculiar  and  especially 
detrimental  materiality. 

The  materiality  which  inspires  this  objection  lies 
in  the  fact  that  many  of  the  entrymen  swore  falsely 
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as  to  the  various  matters  in  their  final  proof.  Such 
falsehood  relates  not  only  to  the  fact  that  they  had, 
before  making  proof,  sold  or  bargained  to  sell  their 
lands,  but  to  other  matters  as  well,  such  as  the  man- 
ner in  which  they  had  obtained  money  to  pay  for  the 
land,  how  long  they  had  had  their  money,  the  extent 
and  sources  of  their  current  income,  and  simihir 
things,  all  bearing  more  or  less  directly  upon  the  good 
faith  of  the  proceeding. 

Tf  this  falsehood  in  tlu'  final  proofs  is  really  im- 
material, then  it  does  not  at  all  concern  the  defend- 
ants. If  the  fact  that  the  entrymen,  through  whom 
the  defendants  claim,  were  guilty  of  fraud  in  obtain- 
ing their  titles  has  any  possible  tendc^ncy  to  prove 
fraudulent  purpose  or  fraudulent  practice  on  tin- 
part  of  tbe  defendants,  then  that  falsehood  is  highly 

material. 

Some  surprise  would  be  caused  by  the  proposition 
that  the  purchaser  of  a  fraudulently  acquired  title 
could  not  be,  in  any  case,  affected  by  the  known  fraud 
(.f  his  vendor  in  acquiring  the  title.  If  these  entries 
were  made  in  fraud  of  the  law,  and  the  defendants 
bought,  knowing  that  fact,  counsel  will  not  suggest 
that  the  fraud  did  not  vitiate  their  titles.  If  the 
fact  be  that  the  defendants  themselves,  intending  a 
fraud  ui)on  the  law,  caused  the  entries  to  be  made 
in  falsehood,  it  is  preposterous  to  say  that  the  fact 
of  falsehood  can  not  be  shown.  Nor  will  it  be  even 
argued  that  falsehood  on  the  part  of  the  entrymen 
does  not  tend  to  prove  fraudulent  purpose  on  the 
part  of  those  who  procured  the  entries  to  be  made, 
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and,  iij  any  vi(>w  of  the  case,  the  fact  that  the  eutiy- 
lueii  secured  their  titles  by  fraudulent  means  would 
at  least  create  a  ]) resumption  of  fraud  against  the 
defendants  which  it  would  be  incumbent  upon  the 
latter  to  rebut.  In  this  instance  the  defendants  have 
felt  themselves  obljo-ed  to  offer  copious  testiuKmy  t(» 
establish  tlicir  own  innocence — an  undertaking  which 
would  hiwv  been  wholly  unnecessary  mil  ess  the  very 
])roof  now  ])ronounced  immaterial  had  warranted  in- 
f(M'ences  against  the  defendants  which  they  wc^re  ad- 
vised must  be  defeated. 

One  of  the  material  averments  of  bill  is  to  the 
effect  that  the  defendants  conspired  to  obtain  titles 
from  the  United  States  by  fraud,  falsehood,  deceit, 
and  imp(>sition  upon  the  land  officers  and  that  the 
titles  were  actually  obtained  by  such  means. 

The  obviously  proper  method  to  prove  this  a^•er- 
ment  is  to  produce  the  final  proofs  and  to  show  that 
they  contain  falsehoods.  If  the  proofs  can  not  be 
used  for  this  purpose,  the  fact  alleged  is  impossible 
of  ]n-oof.  To  say  that  the  falsehoods  embodied  in 
the  tinal  proofs  are  immaterial  is  to  sav  that  no  such 
averment  can  ever  be  proved,  and  that  e^'ery  fraud 
upon  the  United  States  affected  by  means  of  false 
proof  is  necessarily  unsusceptible  of  correction. 

Counsel,  being  of  course  indisposed  to  go  the  length 
of  this  absurdity,  will  limit  their  objection  to  that 
particular  falsehood  in  the  hnal  proofs  whereby  the 
entr\aiaen  denied  that  they  had  previously  sold  or 
agreed  to  sell  the  lands,  that  being  the  particular 
fraud  which  was  held  in  the  Williamson  decision  to 
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be  immaterial  in  tliat  particular  case.  But  this  is 
not  an  objection  to  the  final  proof  as  a  whole,  but  only 
to  a  single  and  comparative!)^  unimportant  state- 
ment embedded  in  a  mass  of  other  statements,  all 
equally  false.  At  any  rate,  the  objection  would  be 
available  only  as  against  the  particular  unauthorized 
statement,  if  anyone  think  it  worth  while  to  descend 
into  such  ])articularity  in  such  a  mass  of  falsehood. 
WilliatH.soH  V.  Vuited  States  (207  U.  S.,  -424)  was 
an  indictment  for  conspiracy  to  commit  suborna- 
tion of  perjury.  In  that  case  it  was  held  that  a  given 
paper  did  not  prove  perjury  in  another  paper.  That 
is  a  very  different  thing  from  saying  that  the  same 
paper  may  not  in  another  case  and  upon  a  different 
issue  tend  to  prove  something  else. 

To  say  that  false  swearing,  when  proof  of  swear- 
ing is  not  required  by  law,  does  not  constitute  per- 
jury falls  far  short  of  saying  that  the  same  false 
swearing  may  not  amount  to  deceit  and  constitute  a 
fraudulent  means  of  effecting  a  fraudulent  purpose. 
So  far  as  the  present  bill  proceeds  upon  averments 
of  perjury  in  the  final  proofs,  if  there  are  such  aver- 
ments in  the  bill,  it  may  be  conceded  that  the  false 
statements  at  final  proof  as  to  alienation  do  not  tend 
to  prove  those  averments,  and  that  is  as  far  as  the 
Williamson  case  can  touch  the  present  cause.  But 
so  far  as  the  bill  alleges  fraud,  fraudulent  purpose, 
the  use  of  fraudulent  means,  misrepresentations,  im- 
position upon  the  land  ofQcers,  and  the  obtaining  of 
titles  bv  falsehood,  deception,  deceit,  and  fraud,  which 
facts  are  the  gravamen  of  the  bill,  the  false  swear- 
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ing  at  final  proof  is  plainly  competent  to  prove  such 
averments,  and  is  palpably  material  to  the  issue 
])r('sented. 

THE   FINAL   PROOFS. 

The  admission  of  final  proofs  was  objected  to  on 
the  ground  that  they  were  incompetent,  irrelevant, 
and  immaterial. 

The  ()l)Jection  to  the  final  i)i-()()f  papers,  which  is 
<)b\i()usly  in  the  mind  of  moving  counsel,  is  the  ruling 
in  the  Williamson  case,  supra,  to  the  effect,  as  as- 
sumed, that  the  admission  of  such  papers  is  erro- 
neous.   Conceding,  for  immediate  purposes  of  argu- 
ment, that  this  is  a  correct  understanding  of  the  pro- 
ceeding referred  to,  it  will  be  observed  that  the  lan- 
guage of  the  decision  relates,  not  to  final  proof  gen- 
erally, or  even  to  the  competency  of  final  proof  in 
that  particular  case,  but  to  certain  affidavits  offered 
as  a  part  of  the  final  proof  in  that  case,  but  which  the 
court  held  were  not  properly  required  as  final  proof. 
The  matter  held  objectionable  was  not  the  statutory 
final  proof,  but  matter  which  in  the  decision  itself  is 
adjudicated  not  to  be  final  proof  at  all.    If,  therefore, 
the  authority  of  the  Williamson  case  is  relied  upon  to 
support  this  branch  of  the  motion,  the  motion  must  be 
limited  to  any  portion  of  the  papers  here  put  in  evi- 
dence as  final  ]jroof,  which  portion  is  no  more  than 
the  affidavit  which  in  that  case  was  held  incompetent 
to  prove  the  issue  in  that  case.     Beyond  these  affi- 
davits the  Williamson  decision  does  not  go,  even  for 
the  purposes  of  the  precise  question  before  the  court. 
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The  statements  held  in  the  Williamson  case  to  be  be- 
yond the  power  of  the  General  Land  Office  to  require 
at  proof  related  to  the  ax^plicant's  alienation  of  the 
land  intermediate  his  application  and  his  proof.  In 
the  entries  involved  in  the  present  case  statements  as 
to  this  fact  were  taken  b}^  the  local  officers  as  part 
of  the  final  proof,  and  in  connection  with  the  claim- 
ant's testimony  concerning-  other  matters  which  also 
were  part  of  the  final  proof.  The  statute  recpiired 
final  proof  to  be  made,  and  prescribes  that  it  shall 
cover  certain  designated  matters,  of  which  the  aliena- 
tion of  the  land  before  the  date  of  proof  is  not  one. 

It  is  respectfully  submitted  that  the  decrees  of  the 
District  Coui't  should  be  reversed  and  that  the  cause 
be  remanded  to  that  court  with  instructions  to  enter 
decrees  to  the  effect  that  the  patents  issued  to  the 
several  entrymen  named  in  the  three  bills  of  com- 
plaint as  amended,  with  the  exception  of  those  issued 
which  we  have  herein  conceded  the  evidence  does  not 
justify  a  cancellation  of  the  patents,  be  avoided  and 

canceled. 

Peyton  Gordon, 

Special  Assist  ant  to  the  Attorney  General, 

Solicitor  for  Appellant. 
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GENERAL  STATEMENT. 
I. 

The  defendant  F.  W.  Kettenbach,  No.  :*.88,  had  no 
interest  in  any  of  the  property,  and  filed  an  answer 
and  disclaimer  (Vol.  12,  p.  97).    The  defendant  Pot- 
latch  Lumber  Company  (Answer  Vol.  12,  p.  4337), 
and  Clearwater  Timber  Company  (Answer  Vol.  12, 
p.  4300),  No.  400,  had  acquired  by  purchase  in  the 
ordinary  course  of  business,  a  few  of  the  claims  in 
question,  and  they  have  answered,  setting  up  their 
position  as  bona  fide  purchasers  Avithout  notice.  Ap- 
pellant  having  made   no   assignments  iVol.  12,  p. 
4545)   against  the  finding  of  the  bona  fides  ot  the 
purchases  made  by  Potlatch  Lumber  Company,  and 
no  citation  having  been  addressed  to  it  (Vol.  12,  p. 
4505) ,  no  further  attention  to  their  interests  is  neces 
sary.    The  Idaho  Trust  Company  (Answer  Vol  12, 
p.  4355),  and  Lewiston  National  Bank  (Answer  Vol. 
12,  p.  4323),  defendants  in  No.  400  (No.  2210  here), 
acquired  a  lien  on  portions  of  the  property  in  ques- 
tion to  secure  the  payment  of  money,  and  have  filed 
answer  setting  forth  that  they  acquired  such  liens 
in  good  faith  and  without  notice  of  illegality.    The 
defendant  Lewiston  National  Bank  also  acquired 
title  to  a  few  claims,  same  having  been  taken  for 
indebtedness,  and  has  in  its  answer  set  forth  that  it 


acquired  title  to  these  claims  in  good  faith  for  value 
without  notice. 

The  first  complaint  filed  in  any  of  these  cases  was 
that  in  No.  388,  filed  October  14,  1907  (Vol.  1,  pp. 
3-29),  and  the  Lis  Pendens  was  filed  in  the  action 
October  16,  1907  (Vol.  4,  pp.  1463-68).  All  of  the 
bona  fide  purchases  and  bona  fide  liens  acquired  and 
relied  upon  by  these  defendants  were  acquired  be- 
fore the  date  of  the  commencement  of  any  of  thes.e 
suits.  The  complaints  in  Nos.  406  (No.  2210  here^ 
and  407  Avere  not  filed  until  the  4th  of  September, 
1909  (Vol  12,  pp.  4225,  and  A^ol.  13,  pp.  4575),  prac- 
tically two  years  after  the  filing  of  complaint  in  No. 
388,  which,  even,  was  filed  after  the  closing  of  all  of 
the  transfers  which  are  claimed  to  have  been  made 
bona  fide  and  for  value  by  these  defendants. 

The  complaint  in  No.  388  attacked  the  validity  of 
fifty-four  separate  patents  (see  pages  10  to  16  of 
original  complaint)  (Vol.  1,  pp.  3-29)  ;  the  complaint 
in  this  case  v^as  amended  May  22,  1909,  by  striking 
out  thirty-seven  of  the  fifty-four  patents  attacked 
in  the  original  complaint  (Vol.  1,  pp.  50-86).  These 
were  stricken  out  on  the  22nd  day  of  May,  1909,  at 
the  time  of  the  filing  of  the  amended  complaint, 
which  left  out  these  thirty-seven  ]:)atents  of  the  fifty- 
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four  whicli  had  been  attacked  in  the  original  com- 
plaint (Vol.  1,  pp.  50-80), 

On  the  4th  day  of  September,  1909,  the  Govern- 
ment changed  its  mind  with  reference  to  portions 
of  these  claims  stricken  out,  and  abandoned,  and 
filed  a  ne  wsuit,  No.  400  (Xo.  2210  here),  equity,  in 
which  it  included  again  a  large  portion  of  those  pat- 
ents which  had  been  stricken  out  by  amendment  (Vol 
13,  p.  4225) ,  but  left  out  permanently  and  abandoned 
totally  the  attack  of  patents  of  Henderson  H.  Dis- 
ney, H.  S.  Palmer,  George  W.  Herrington,  Robert  N. 
Wright,  Maud  X.  Wright,  John  W.  Killinger,  and 
George  H.  Kester,  and  added  the  patents  to  the 
following  persons,  which  had  not  been  previously 
attacked:  Cornell,  Lambdin,  and  Shaeffer  (these 
claims  sold  to  Potlatch  Lumber  Company,  whose 
title  is  now  conceded  as  above  stated),  and  later,  by 
amendment,  the  patent  to  Robert  Waldman  was 
added  March  8,  1910  (Vol.  12,  p.  4414.  An  addition- 
al complaint,  Xo.  407,  Avas  filed  September  4,  1909 
(Vol.  13,  p.  4575),  and  it  included  patents  to  the  fol- 
lowing persons,  which  had  not  been  previously  at- 
tacked :  Charles  A.  Meyers,  Jennie  Myers,  Mary  A. 
Loney,  Charles  E.  Loney,  Mary  Jolly,  James  T. 
Jolly,  K.  E.  Perkins,  and  F.  J.  Bonney. 


9 

The  patents  to  properties  in  which  these  pur- 
chasers became  interested  were  all  issued  between 
the  20tb  of  November,  1902,  and  the  31st  of  Decem- 
ber, 1904.  These  patents  were  allowed  to  stand  of 
record  evidencing  good  and  ample  titles  to  the  gen- 
eral public  without  any  question  on  the  part  of  the 
Government  until  the  14th  day  of  October,  1907,  and 
the  attack  then  made  was  very  largely  cleared  of 
record  by  amendment  of  complaint  made  the  22nd 
of  May,  1909,  after  two  years,  without,  we  might  say, 
any  steps  taken  on  the  part  of  the  Government  to 
show  its  confidence  in  the  attack  it  had  made,  in  the 
complaint  which  it  had  filed  in  October,  1907. 

The  delay  in  proceeding  on  the  part  of  the  Govern- 
ment is  the  more  significant  when  it  is  considered 
that  the  Government  had  procured  indictments  af- 
fecting some  of  the  entries  as  early  as  July  13,  1905 
(Vol.  11,  p.  4000),  and  must  therefore  have  been  in 
possession  of  information  for  a  considerable  time 
prior  to  the  13th  of  July,  1905.  All  these  indictments 
have  noAv  l)een  either  dismissed  or  verdicts  of  "not 
guilty"  rendered  thereon,  so  that  it  stands  confessed 
of  record,  so  far  as  the  criminal  side  of  the  Court  is 
concerned,  that  there  has  been  no  criminality  in  con- 
nection with  any  of  these  entries.  This  fact  may 
shed  some  light,  doubtless,  sheds,  considerable  light, 
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on  the  cause  of  delay  in  the  commencement  of  attack 
on  the  civil  side  of  the  Court,  and  the  vacillation 
characterizing  same  by  dismissal  and  re-making  of 

charges. 

The  attorney  for  these  lien  and  title  claimants,  on 
whose  behalf  this  brief    is    submitted,    as   well  as 
Frank  W.  Kettenbach,  one  of  the  defendants  who 
disclaims   any   interest   in   the   property^   has   not 
deemed  it  necessary  to  take  any  particular  interest 
in  the  issues  pending  between  the  Government  and 
the   original   entrymen   or    alleged   co-conspirators 
TNith  the  original  entrymen.    These  defendants  have 
left  the  evidence  upon  that  feature  of  the  case  for 
presentation  by  the  original  entrymen  and  the  al- 
leged co-conspirators,  and  will  also  leave  the  discus- 
sion of  that  feature  of  the  case  to  the  attorneys  rep- 
resenting those  parties. 

These  defendants  in  their  answers  simply  put  the 
Government  upon  proof  as  to  those  matters  and  al- 
leged the  bona  fide  purchases  and  incumbrances  and 
offered  proof  in  support  thereof. 

Counsel  for  these  defendants,  however,  attended 
a  few  of  the  sessions,  and  listened  to  a  few  different 
branches  of  the  testimony  of  the  entrjmien  and  oth- 
ers, for  the  purpose  of  getting  a  fair  conception  of 
the'  nature  of  the  issues  between  the  Government 
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and  the  entiymen  and  their  alleged  co-conspirators. 
From  the  impressions  derived  from  the  testimony 
given  at  these  hearings,    especially   when    coupled 
with  the  fact  that  the  issues  now  submitted  on  the 
civil  side  were  submitted  o  nthe  criminal  side  (In- 
dictments 605,  607,  615,  Vol  11,  pp.  3982-4005),  to  a 
jury  of  twelve  men  who  returned  a  verdict  of  ''not 
guilty"  (Vol.  11.  p.  4180) .    Counsel  for  these  defend- 
ants holds  a  decided  impression  that  the  case  of  the 
Government  on  these  issues  even  if  not  concluded  by 
the  verdict  rendered  in  the  criminal  case,  is  wholly 
defeated  by  the  doctrine  that  in  this  class  of  cases  to 
justify  a  decree  for  complainant  the  evidence  in  the 
case  must  make  a  case  for  complainant  that  is  en- 
tirely satisfactory  to  the  chancellor  and  as  expressed 
in  many  of  the  authorites  makes  out  a  case  beyond  a 
reasonable  doubt.    Counsel  for  these  defendants  has 
tried  a  number  of  cases  dependent  upon  these  princi- 
ples, and  from  the  impression  derived  in  this  class  of 
cases  is  unable  to  admit  that  the  record  in  this  case 
is  entirely  satisfactory  in  favor  of  complainant,  to 
the  conscience  or  the  mind  of  the  chancellor  in  any 
view  that  can  be  taken  of  it.    What  is  meant  by  bein^ 
entirely  satisfactory  and  by  being  established  be- 
yond a  reasonal)le  doubt?    For  the  mind  and  con- 
science to  be  satisfied,  all  questions,  misgiving  and 
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hesitations,  in  the  chancellor's  mind  and  consoence 
must  be  silenced,    fntil  this  is  done,  the  mind  and 
conscience  is  not  satisfied.    The  case  must  be  such, 
that  when  it  is  decided  by  the  chancellor,  it  is  done 
without  a  hesitation,  or  a  reasonable  doubt,  or  ques- 
tion, and  when  it  is  done,  it  must  have  been  so  satis- 
factorily done,  that  no  reasonable  doubt  of  it  will 
ever  return  to  the  mind  or  conscience.    This  is  pre- 
cisely the  form  of  argument  which  was  submitted 
for  these  defendants  to  the  Supreme  Court  of  Idaho 
in  Kice  vs.  Rigley,  7  Idaho,  page  127,  when  the  Court, 
reversing  a  judgment  granted  below   for   the   com- 
plainant, decreed : 

"As  to  the  law  of  the  case,  counsel  for  appel- 

ants  contends  that,  as  re^P"'")''"*^  J'L.f':^;;? 
to  hold  the  appellants  as  trustees  of   a     nndi 

vided  one-half  of  said  mining  ^1'^™*- ^'"!,*°  ^" 
force  the  specific  perfoiniauce    of    an    alleged 
prospector's  or  grubstake  contract,  respondents 
Cannot  have  a  decree  upon  a  bare  Prepomlerance 
of  the  evidence,  and  that  they  are  not  entitled  to 
a  decree  unless  their  case  has  been  clearly  and 
satisfactorily  proven,  and  all  doubts  Alfred  up , 
while  counsel  for  respondents  contend    hat  m 
this  class  of  cases  the  rule  is  well  established 
that  a    mere    preponderance    of    the    evidence 
is    all    that    is    required.        The    trial    court 
held  that  a  preponderance  of  evidence  was  all 
that  was  necessary  to  establish  plaintiff  s  case. 
Counsel  for  appellants  cite  and  quote  from  a 
large  number  of  authorities  in  support  of  their 
contention.     Counsel   for  respondents  contend 
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tliat  nearly  every  case  cited  by  appellants  was 
an  action  to  reform  a  written  deed  or  instru- 
ment, or  to  have  a  trust  declared  contrary  to  the 
specific  terms  of  a  written  instrument,  and  are 
not  applicable  to  the  case  at  bar.    Counsel,  how- 
ever, concede  that  the  cases  of  Proudfoot  vs. 
Wightman,  78  111.  .556,  and  Dewey  vs.  Land  Co., 
98  Wis.  8o,  73  X.  W.  536,  require  explanation, 
and  those  cases  are  explained  by  counsel  by  sug- 
gesting that  the  decisions    in    those   cases    are 
"simply  the  opinion  of  the  court  as  to  what  the 
rule  ought  to  be."    We  think,  however,  the  cor- 
rect rule  is  stated  in  those  cases    After  a  most 
thorough  examination  of  this  question,  and  of 
the  authorities  cited,  we  conclude  that  the  rule 
is  well  settled  in  a  case  like  the  one  at  bar,  that 
something  more  than  a  l)are  preponderance  of 
the  evidence  is  required  to  entitle  the  plaintiffs 
to  a  decree  declaring  a  resulting  trust  and  for 
specific  performance.     In  tlie  first  case  above 
cited  the  court  says  :    'In  any  ordinary  chancery 
case  a  complainant  is  required  to  establish  the 
allegations  of  the  bill  by  a  preponderance  of  the 
evidence,  but  in  a  case  of  this  character  *  ^  * 
something    more    than    a    bare    preponderance 
should  be  required.'     In  Dewey  vs.  Land  Co., 
supra  (which  was  a  case  to  enforce  specific  per- 
formance of  an  oral  agreement  to  convey  land), 
it  is  said :    "Specific  performance  is  not  a  mat- 
ter of  strict  right,  Imt  rests  in  the  sound  discre- 
tion of  the  court,  and  the  contract  sought  to  be 
enforced  must  be  fully  and  clearly  proved  in  all 
its  parts.    A  mere  preponderance  of  evidence  is 
not  sufficient.'    It  is  held  in  Printup  vs.  Mitchell, 
17  Ga.  567,  that  a  parol  contract  for  land,  like 
the  reformation  of  a  deed  by  parol  proof,  should 
be  made  out  so  clearly,  strongly,  and  satisfac- 
torily as  to  leave  no  reasonable  doubt  as  to  the 
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nm-eemeut.  In  .Tolinson  vs.  Quarles,  4(i  Mo  423, 
th    1  "iutitf  attempted  to  establish  a  x^esu  tmg 
trust  in  land,  and  the  court  used  the  follo^Mng 
K  tua-e  as    o  the  evidence  introduced,  to-wit . 
'wh  e'admittins  such  evidence  for  the  purpose 
of  cmrt^W  this  resulting  trust,  the  chancellor 
has  ahva^s  required  that  it  1^  clear   and  une 
niiivocal.'     'The  insecurity  of  titles     and    tne 
temptation  to  perjnry,  among  the  c;hief  reasons 
Siding-  that  contracts  affecting  lands  shonld 
be  made  hi  writing,  also  imperatively  reqnue 
that  trusts  arising  by  operation  of  law  should 
not  be  declared  upon  any  doubtful  ^J-^^^^ 
ever  upon  a  mere   preponderance    of   e^  idence 
There  should  be  no  room  for  a  reasonable  doul)t 
as  to  the  facts  relied  upon/   ( See,  .also,  Rmgo  vs. 
Richardson,  53  Mo.  385;  Barbour  vs.  Barbour, 
51  X    J   Eq    271,20   Atl.    US;   Association  vs. 
Brewster,  51  Tex.  203;  2  Pomeroy  s  Equity  Jur- 
isprudence, Sec.  1040.)   As  to  the  evidence  neces- 
sarv  to  establish  a  resulting  trust  in  1^^   the 
court    in  Revnolds   vs.    Caldwell,  80  Ala.  232, 
said-'   'The  rule  is  that  a  trust  of  this  nature, 
sought  to  be  ingrafted  uBon  lands  by  parol  evi- 
dence   and  such  as  result  by  operation  of  law 
must 'be  supported  by  testimony  not  only  en^ 
tirely  satisfactory,  but  clear  and  undoubted,    ' 
^  *  'the  evidence  must  be  satisfactory,  clear  and 
convincing.    It  must  be  so  clear  and  certain  as 
to  leave  no  well-founded  doubt  in  the  mmd  of 
the  court.     The  evidence    of    the    respondents, 
when  tested  by  that  rule,  will  not  entitle  them  to 
a  decree." 
This  case  is  still  approved  by  the  Supreme  Court 
of  Idaho,  (see  152  Idaho  391-2,  also  582),  and  corre- 
sponds with  the  many  Federal  decisions  cited  and 
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amply  quoted  from  in  the  brief  being  submitted  in 
this  cause  for  the  principal  defendants.  But  it 
should  not  be  overlooked  that  in  the  Maxwell  Land 
Grant  case,  121  U.  S.  .325,  the  court  said  this  doc- 
trine was  applicable  with  added  force  and  energy  in 
a  suit  to  set  aside  a  patent  to  lands. 

If  this  were  an  ordinary  case  the  foregoing  doc- 
trine would  dispose  of  it.  The  case  is  extraordinary 
in  a  court  of  equity,  especially  in  this  kind  of  a  case, 
in  that  complaint  in  a  court  of  equity  presents  a 
case  where  such  proof  is  required,  basing  it  upon  the 
testimony  of  an  unquestioned  and  unrepentant  em- 
bezzler and  perjurer  (Opinion  of  Dietrich,  J.,  Vol.  1, 
pp.  25cS-2r)r)).  More  than  that,  this  witness  had  be- 
fore his  embezzlement,  testified  the  other  way  and 
after  arrest  for  embezzlement,  went  to  the  Govern- 
ment, admitting  that  he  hoped  for  advantage  there- 
by, but  still  more,  after  the  Government  represent- 
ative in  this  case,  in  equity,— faced  the  court  and 
gave  an  assurance  of  having  no  knowledge  of  any 
promise  of  immunity,  the  witness  plead  guilty  to 
embezzlement  of  over  100,000  dollars  and  was 
was  promptly  pardoned  by  the  President,  evidenc- 
ing, as  Judge  Dietrich  asserts,  a  prearranged  im- 
munity (Vol.  1,  p.  2()4)  which,  even  if  not  communi- 
cated to  the  Government's  attorney   in    this    case, 


IG 


would  operate  to  impose  upon  the  court  or  conceal 
frim  tlie  court  knowledge  of  tlie  immunity  arrange- 
ment.    No  representative  of  tlie  Government  lias, 
under  oath,  denied  as  a  witness  In  this  case  the  con- 
tract for  immunity.    Has  a  complainant  ever  gained 
standing  in  a  court  of  equity,  in  this  kind  of  a  case, 
on  such  testimony,  presented   under    such    circum- 
stances of  concealment  and  lack  of  good  faith?    The 
Government's  representatives,  weighted  down  with 
the  customs  of  the  criminal  court  ,Avhere  the  Govern- 
ment may  make  a  contract  for  testimony,  promising 
an  embezzler  his  liberty  therefor^  have  apparently 
without   realizing   what   they   have   done,   brought 
such  a  witness,  under  such  circumstances,    to    the 
support  of  a  complainant  in  a  court  of  equity.  While 
such  an  agreement  is  within  the  poAver  of  a  prose- 
cutor in  a  criminal  court,  in  a  court  of  equity— or 
even  of  law,  on  its  civil  side,  such  an  arrangement  is 
a  high  crime,  and  there  is  as  much  evidence  that  sucli 
an  arrangement  was  made  for  use  in  this  case,  as 
there  is  of  many  of  the  charges  the  Government  is 
making  in  this  case.  The  issues  thereatfer  being  de- 
cided against  the  Government  by  verdict  in  criminal 
cases  have  been  decided  by  the  court  below,  after 
seeing  the  witnesses,  so  that  whatever  the  views  of 
this  court,  the   issue    could   not   be   considered   as 
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clearl}^  or  satisfactorily  establisliecl  for  the  Govern- 
ment. In  such  a  case  this  court  declared  the  well 
settled  rule  October  7,  1912,  in  the  YanderMlt  vs. 
Bishop,  199  Fed.  420  as  follows : 

''Findings  of  the  trial  judge  in  an  equity  suit, 
based  on  the  evidence  of  witnesses  before  him 
and  resulting  in  a  substantial  conflict,  with  re- 
spect to  the  material  issues,  will  not  be  set 
aside  on  ai)peal." 
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II. 

F.  W.  KETTEXBAC-H. 
Defendant,  F.  W.  Kettenbadi,  in  Xo.  :;88  filed  an 
answer  and  disclaimer. 

The  evidence  shows  that  F.  W.  Kettenbach  had 
no  connection  of  any  nature  with  any  of  the  patents 
or  the   titles   evidenced   thereby    attacked    m    the 
amended  complaint  in  Xo.  388.    Furthermore,  it  ,s 
conceded,   and   the    evidence  discloses,  that  F.  ^\. 
Kettenbach  was  in  no  way  connected  with  George 
H   Kester,  William  F.  Kettenbach,  William  D^v^er 
and  Clarence  W.  Kobnett  in  any  of  their  timber  laud 
investments  or  enterprises.    See  testimony  of  C.  W. 
Robnett  on  cross-examination  by  James  E.  Babb, 
last  half  of  pages  2343-2345,  where  in  part  he  testi- 
fied as  follows : 

"Q.    He  wasn't  a  party  to  any  of  these  busi- 
ness transactions,  was  he? 

A.    Xot  to  my  knowledge,  m  regards   to  tnc 

bovs'  timber  at  that  time.  +-„,i,„,'> 

Q  He  wasn't  interested  in  securing  timbei  ? 
A.    I  don't  know  as  he  was :  he  wasn  t  at  east 

working   with   the   hoys   in  regards    to    their 

"' 'T^'you  never  had  any  dealings  with  him  m 
regard  to  timebr  locations,  and  securing  title 
to  timber  lands? 

A.    Xo,  I  did  not. 

Q.    Kot  a  bit,  did  you? 

A.    Not  to  mv  recollection. 
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•  Qv  You  knew  he  Avasn't  in  business,  didn't 
you? 

A.  Why,  he  wasn't  in  a  AA^ay,  but  he  was  at  the 
time  that  he  took  those  Iaa^o  claims. 

Q.   \ATiat  business  AA^as  it? 

A.  Buying  the  tie  timber ;  he  AA^as  furnishing; 
some  tie  contracts  to  the  railroads  and  I  didn't 
knoAA^  but  AA^hat  he  had  an  interest. 

Q.  Which  one  of  these  claims  did  he  haA^e  an 
interest  in? 

A.  He  had  no  interest  as  far  as  haAdng  an 
interest  in  those  things,  l)ut  you  said  about  hav- 
ing to  do  AAith  the  timber. 

Q.  He  had  no  interest  in  anything  3^ou  testi- 
fied about,  did  he? 

A.  Xot  until  the  time  he  took  them  ov^er  for 
the  bank. 

Q.  I  am  talking  about  a  personal  interest ;  he 
didn't  haA^e  any  interest  in  any  claims  you  haA^e 
been  testifying  about? 

A.    Not  to  my  knoAA  ledge. 

Q.  He  didn't  loan  any  money  eA  en  for  any  of 
the  boys? 

A.    I  don't  personally  knoAA^  AA^hat  he  did. 

Q.    Just  name  one  where  he  had  an  interest? 

A.  I  don't  knoAA^  as  I  can  recall  any  one  at  the 
present  time. 

Q.  Then  you  don't  know  of  any  claim  AA^here 
he  loaned  money  or  had  any  interest  of  any  na- 
ture, do  you? 

A.    Well,  not  from  him,  I  don't. 

Q.  Do  you  know  of  any,  the  question  in  do 
you  l-noiv  of  any  such  claims  in  tvhich  he  had  an 
interest,  or  for  the  securing  of  tvhich  he  loaned 
any  money? 

A.    Personally,  I  do  not. 
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William  Haevernick  and  Alma  Haevernick,  hus- 
band and  Avife,  each  acquired  a  limber  drum.   They, 
at  least  William  Haevernick,  was  interested  with 
Mr.  Frank  W.  Kettenbach  in  the  Orohno  Trading 
company,  a  corporation  of  Orofino,  Idaho,  and  they 
became  indebted  to  Mr.  F.  W.  Kettenbach  and  sold 
him  their  two  timber  claims.    This  indel>tedness  wa'. 
wiped  out  in  the  transaction.     Neither  Kester,  nor 
BTN^er,  nor  AV.  F.  Kettenbach,  had  any  connection 
with  the  Orofino  Trading  Company,  or  with  the  Hae- 
vernicks,  or  with  their  timber  claims,  and  there  is 
nothing  in  connection  with  these  claims  that  makes 
any  of  the  evidence  about  them  relevant  under  the 
charge  in  the  complaint  of  conspiracy  between  W. 
F.  Kettenbach,  Kester,  Dwyer,  and  Robnett.     Mr. 
F.  W.  Kettenbach  after  acquiring  these  Haevernick 
claims  sold  them  to  the  Clearwater  Timber  Com- 
pany, as  will  appear  more  fully  later  on.    The  testi- 
mony of  the  Haevernicks  appears  in  Vol.  2,  pp.  470- 
489,  and  clearly  shows  that  their  claims  were  taken 
up  of  their  own  motion  and  without  any  arrange- 
ment with  Mr.  y.  W.  Kettenbach,  or  anyone  else. 
There  is  no  evidence  of  illegality  in  connection  with 
same,  and  he  had  disposed  of  them  to  the  Clearwater 
Timber  Company  by  deed  recorded  July  13,  1907,  be- 
fore the  first  complaint  was  filed  in  Xo.  388  (Vol.  11, 
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pp.  4104-5),  and  his  disclaimer  therefore  should  be 
sustained  and  the  decree  dismissing  the  cause  is  cor- 
rect as  to  him.     Judge  Dietrich  found  no  evidence 
even  of  the  illegality  of  either  of  those  entries  (Vol. 
1,  pp.  283-4).     The  Government  has  oifered  in  evi- 
dence an  anonymous  Campaign  Circular  circulated 
in  a  political  campaign  in  1904  (Vol.  11,  pp.  4020- 
402r»),  iu  which  this  litigation  had  its   origin,   also 
newspaper  publications  in  support  of  the  same  prop- 
aganda (Vol.  11,  p.  4627) )  and  affidavit  of  Frank  W. 
Kettenbach  (Vol.  11,  pp.  4042-4000).     After  seeing 
from  the  evidence  in  this  case  that  Frank  W.  Ketten- 
bach had  nothing  to  do  with  any  of  these  land  trans- 
actions, note  the  moral  character  of  those  support- 
ing it  including  the  Government  representatives  who 
would  cause  publication  of  Frank  W.  Kettenbach  at 
all  times,  including  even  his  picture  as  one  of  the 
land  fraiul  "Trio"  (Vol.  11,  pp.  4023,  4053  and  4057). 
and  A^ol.  10,  p.  3003.     The    representative    of    the 
paper  printing  those  falsehoods  was  not  on  speak- 
ing terms  with  F.  W.  Kettenbach  and  was  the  con- 
stant companion  of  the  Government  Special  Agents, 
Robnett  was  in  the  hands  of  those  parties  all  the 
time.     The  Court  cannot  properly  weigh  the  testi- 
mony  and  methods  used  wtihout  consideration  of  all 
those  circumstances. 
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III. 
rOTLATCH  LUMBER  COMPAXY. 
The  Potlatch  lAunl.er  Company  is  defendant  in 
No.  406.  It  acquired  the  claims  of  Lambdin,  Cornell, 
and  Shaeffer,  and  is  alleged  in  the  complaint  to  have 
acquired  the  same  with  notice  of  alleged  illegality 
in  obtaining  patents  thereto.     The  evidence  as  to 
its  purchases  is  Wm.  Beary  Vol.  i»  pp.  3521-3537,  Vol. 
11,  pp.  4115  and  411(),  and  4202  and  3  and  A^ol.  10, 
pp.  3(;92-93  Vol.  5.     The  Government  in  the  court 
below  abandoned  its  contest  against  Potlatch  Lum- 
ber Company. 

The  Court  having  found  that  this  Company  was  a 
bona  fide  purchaser  and  no  citation  having  been 
issued  to  or  served  upon  them  and  no  assignment 
of  error  having  been  made  against  such  finding, 
there  is  nothing  requiring  any  further  consideration 
thereof  and  any  action  in  this  court  cannot  operate 
to  reverse  the  finding  in  their  favor  beloAV. 
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IV. 
CLEARWATEE  TIMBER  COMPANY. 
Clearwater  Timber  Company,  prior  to  the  com- 
mencement of  any  of  these  snits,  acquired  title  for 
valuable  consideration  in  the  ordinary  course  of 
Business  and  without  any  notice  of  illegality,  to  tlie 
claims  patented  to  William  B.  Benton,  Joel  H.  Ben- 
ton, Pearl  Washburn,  William  Haevernich,  Alma 
Haevernick  and  Geary  VanArtsdalen.  All  of  these 
claims  were  purchased  and  deeds  recorded  long  be- 
fore the  tiling  of  any  suit  by  the  Government,  and 
after  the  patents  had  been  resting  uncontested  on 
the  public  records  from  three  to  five  years  while  tbe 
transferees  had,  in  various  instances  as  shoTVTi  by 
the  public  records,  been  transacting  business  with 
other  bona  fide  mortgagees  and  transferees.  The 
following  is  a  complete  chain  of  the  title  to  these 
claims  as  shoAvn  at  Vol.  4,  pp.  1477-1481,  1489-1490 
(and  Vol.  12,  pp.  4258  and  4250),  1512-1515. 
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WILLIAM  B.  BEXTON,  T.  &  S.  4054. 

Description:  S  1-2  NW  1-4,  N  1-2  SW  1-4,  Sec.  15, 

T.  39  N.,  B.  3  E.,  B.  M. 

THE  UNITED  STATES 

THE  U^iLi.!  KECEIVEB'S  BECEIPT. 

WILLIAM  B.  BENTON 

Dated  Nov.  21, 1902. 
Recorded  April  27,   19(»3, 
Book    D-2,    p.    131,    Ke.7. 
Perce  County,  at  request 
of  Shoshone   Abstract  Co. 

WILLIAM  B.  BENTON 

to  DEED. 

C.  W.  ROBNETT. 

Consideration,  $1600.00. 

Dated  Jan.  .  .,  1902.  _ 

Acknowledged  Jan.  10,  1903,  before  Otto  -  et- 

tenbach  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  April  27,  1903,  Book  83  1-2,  p    S7, 
Nez  Perce  County,  at  request  of  Shoshone 
Abstract  Co. 
Witness :  Otto  Kettenbach,  E.  C.  Smith. 

CLARENCE  W.  ROBNETT,  and 
JENNIE  M.  ROBNETT,  Wife, 

to 
O.  E.  GUERNSEY,  Dubuque,  Iowa. 

Mortgag:e,  $125.00. 
Dated  March  15,  1904. 

Acknowledged  March  15,  1904,  before  Jno.  E. 
Nickerson,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  March  21, 1904,  Book  76,  p.  532,  Nez 
Perce  County,  at  request    of    Shoshone    Ab- 
stract Co.  ^ 
Released  in  Book  57,  p.  364;  Book  o9,  p.  39J. 
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UNITED  STATES 

to  PATENT 

WILLIAM  B.  BENTON 

Dated  Feby.  25,  1904. 

Recorded  May  9,  1906,  Book  38,  p.  Ill,  Nez 
Perce  County,  at  request  Lewiston  Abstract 
Co.    Delivered  to  Lewistou  Abstract  Co. 


UNITED  STATES 

vs.  LIS  PENDENS 

WILLIAM  K.  KETTENBACH,  et  al 

Recorded  Oct.  16, 1907,  Book  1,  p.  211,  records 
of  Nez  Perce  County,  Idaho,  request  U.  S. 
Attorney.  Description  same  as  above  and 
other  property. 


C.  W.  ROBNETT  and 
JENNIE  M.  ROBNETT,  Wife, 

to  DEED. 

ELIZABETH  WHITE. 

Consideration,  $1.00. 
Dated  July  8,  1907. 

Acknowledged  July  8,  1907,  before  C.  H. 
Lingenfelter,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  July  8,  1907,  Book  93,  p.  490,  Nez 
Perce  County,  Idaho,  at  request  of  Lewiston 
Abstract  Co.  and  delivered  to  Lewiston  Ab- 
stract Co. 

Witnesses :    Mamie  Eichenberger,  C.  H.  Ling- 
enfelter. 
Description  same  as  above  and  other  property. 
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ELIZABETH  WHITE,  AVidow, 

CLEARWATER  TIMBER  COMPANY, 
a  Corporation. 

Warranty  Heed,  $1250.00 
Dated  Sept.  4,  1007.  t  i      -n 

Acknowledged  Sept.  4,  1907,  before  John  H. 
McConkey,  N.  P.,  Kez  Perce  County,  Idaho. 
Recorded  Sept.  10,  1907,  Book  94,  p.  57,  at  re- 
quest of  F.  J.  Da\des. 

Description  same  as  above  and  other  propeit>. 
Witnesses:  J.  H.  McConkey  and  J.  F.  Picker- 
ing. 
JOEL  H.  BENTOX,  T.  &  S.  No.  4055. 
Description:  S  1-2  SW  1-4,  S  1-2  SE  1-4,  Sec.  15,  T. 
39  N.  R.  3  E.  B.  M. 

^^^™r^^™'RECEIVEirS  RECEIPT 

JOEL  H.  BENTON, 

Dated  November  21,  1902. 

Recorded  April  27,  1903,  in  Book  D-2,  p.  131, 

at  request  of  Shoshone  Ab.-^tract  Co. 

JOEL  H.  BENTON,  and 

LIDA  ALICE  BENTON,  Wife,  ^^^^ 

C.  W.  ROBNETT, 

Consideration,  $1000.00.  ,    .      .  t.o 

Dated  December  29,  1902:  acknowledged  De- 
cember 29,  1902,  before  Otto  Kettenbach,  ^.. 
P  Nez  Perce  County,  Idaho. 
Recorded  April  27,  1903,  Book  83  1-2,  p.  88, 
Nez  Perce  County,  at  request  of  Shoshone  Ab- 
stract Co. 

Description  same  as  above. 
Witness :  Otto  Kettenbach  .      _ 
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UNITED  STATES 

to  PATENT 

JOEL  H.  BEXTON, 

Dated  February  25,  1905. 
Recorded  May  9,  1906,  in  Book  38,  p.  112,  Nez 
Perce  County,    at    request  of  Lewiston  Ab- 
stract Co. 
Description  same  as  above. 

C.  W.  ROBXETT  and 
JEXXIE  M.  ROBXETT,  Wife, 

to  DEED. 

ELIZABETH  WHITE, 

Consideration,  $1.00. 

Dated  July  8,  1907;  acknowledged  July  8, 
1907,  before  C.  H.  Lingenfelter,  X.  P.,  Xez 
Perce  County,  Idaho. 

Recorded  July  8,  1907,  Book  93,  p.  480,  X^ez 
Perce  County,  at  request  Lewiston  Abstract 
Co. 

Description  same  as  above. 
Witnesses :   Minnie  Eichenberger,  C.  H.  Ling- 
enfelter. 

ELIZABTEH  WHITE,  Widow, 

to  WARRAXTY  DEED. 

CLEARWATER  TIMBER  COMPAX^ 

Corp.  of  State  of  Washington, 

Con.  $1600.00. 

Dated  Sept.  4,  1907;  acknowledged  Sept.  4, 

1907,  before  John  D.  McConkey,  X.  P.,  X"ez 

Perce  County,  Idaho. 

Recorded  Sept.  16,  1907,  Book  94,  p.  58,  Xez 

Perce  County,  at  request  of  T.  J.  Davies. 

Delivered  to  T.  J.  Davies. 

Witnesses:  J.  D.  McConkey,  J.  F.  Pickering. 
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UNITED  STATES  ^^^  ^^^^^^^ 

WILLIAM  F.  KETTEXBACH,  et  al. 

Kecorcled  Oct.  10,  1907.    Book  1,  p.  211,  Nez 

Perce  County. 

Description  same  as  above  and  other  property. 


PEARL  WASHBURN,  T.  &  S.  No.  4:]0(). 
Description:  E  1-2  SE  1-4,  SE  1-4  NE  1-4  Sec.  27, 
T.  40  N.,  R.  4  E.,  B.  M. 

UNITED  STATES  ^^^^^^^^.,  ^^^^EIPT. 

PEARL  WASHBURN. 

Dated  April  10,  190:^>. 

Recorded  April  18,  lt)0:i,  Book  B-2,  p.  lol,  at 

request  of  W.  F.  Kettenbacli. 


PEARL  WASHBURN  and 
CHARLES  O.  WASHBURN,  Husband 

to  Mortgage,  $400.00 

W.  F.  KETTENBACH. 

Dated  April  16,  1903. 

Acknowledged  April  16,  1903,   before   H.  K. 

Barnett,  N.  P.,  Nez  Perce  County,  Idaho. 

Recorded  April  18,  1903,  Book  76,  p.  420,  at 

request  of  W.  F.  Kettenbacli. 

Released  June  5,  1907,  Book  59,  p.  351. 
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PEARL  WASHBURN  and 
CHARLES  O.  WASHBURN,  Husband, 

to  DEED. 

JAMES  B.  McGRANE. 

Consideration,  $900.00. 
Dated  May  23,  1906. 

Acknowledged   Oct.   31,   1906,   before   J.   H. 
Smith,  N.  P.,  Los  Angeles,  CaL,  and  before  A. 
W.  Ewing,  N.  P.,  Los  Angeles,  Cal. 
Recorded  Nov.  9,  1906,  Book  89,  p.  496,  at  re- 
quest J.  B.  McGrane. 
Delivered  to  J.  B.  McGrane. 


UNITED  STATES 

to  PATENT 

PEARL  WASHBURN. 

Dated  July  2,  1904. 

Recorded  May  6,  1907,  Book  38,  p.  316,  at  re- 
quest Lewiston  Abstract  Company,  and  de- 
livered to  Lewiston  Abstract  Co. 


PEARL  WASHBURN  and 
CHARLES  O.  WASHBURN,  Husband, 

to  Quit  Claim  Deed. 

JAMES  B.  McGRANE. 

Consideration,  $1.00, 
Dated  May  31,  1907. 

Acknowledged    May    31,    1907,    before  J.  H. 
Smith,  N.  P.,  Los  Angeles,  Cal. 
Recorded  June  6,  1907,  Book  86,  p.  300,  at  re- 
quest Lewiston  Abstract  Co.,  and  delivered  to 
LeAviston  Abstract  Co. 
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JAMES  B.  McGKANE  and 
EDNA  McGRANE,  Wife, 

to  '  Dl^EJJ. 

JOHN  E.  CHAPIVIAN. 

Consideration,  $7,500.00. 
Dated  May  cS,  1907. 

Acknowledijed  Mav  cS,  1907,  before  Clias.  L. 
McDonald,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  June  0,  1907,  Book  93,  p.  421,  at  re- 
quest Lewiston  Abstract  Co. 
Above  described  land  and  otlier  property. 


JOHN  E.  CHAPMAN,  Single, 

^^  Warranty  Deed 

CLEARWATER  TIMBER  COMPANY., 

a  Corporation. 

Consideration,  $8,050.00 
Dated  June  7,  1907. 

AcknoAvledged  June  7,  1907,  before  Chas.  L. 
McDonald,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  June  21,  1907,  Book  88,  p.  579,  at  re- 
quest of  F.  J.  Davies,  and  delivered  to  F.  J. 
Ds  vies 
Above  described  land  and  other  property. 


UNITED  STATES 

,.s.  LIS  PENDENS 

WILLIAM  F.  KETTENBACH,  et  al. 

Recorded  Oct.  16,  1907,  Book  1,  p.  211. 
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WILLIAM  HAEVEKNICK,  T.  &  S.  No.  4635 
ALMA  HAEVEKNICK,  T.  &  S.  No.  4636. 

Description :  SE  1-4  SE  1-4  Sec.  23,  NE  1-4  NE  1-4 
Sec.  26,  T.  37  N.,  R.  2  E.,  B.  M.  SW  1-4  NE  1-4  Sec. 
26,  T.  37  N.,  R.  2  E.,  B.  M. 


THE  UNITED  STATES  to 
WILLIAM  HAEVEKNICK 

THE  UNITED  STATES  to 
ALMA  HAEVEKNICK. 

Patent  Dated  Nov.  .  . ,  1904. 


WILLIAM  HAEVEKNICK  and 
ALMA  HAEVEKNICK, 

to  Warranty  Deed. 

FRANK  W.  KETTENBACH. 

Consideration,  $650.00. 
Dated  June  3,  1904. 
Acknowledged  June  14,  1907,   before    Kay    C. 
Hyke,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  June  14,  1907,  Book  88,  p.  574,  at  re- 
quest Lewiston  Abstract  Co. 
Delivered  to  Lewiston  Abstract  Co. 


FRANK  W.  KETTENBACH  and 
AMY  D.  KETTENBACH, 

to  Warranty  Deed. 

CLEARWATER  TIMBER  CO. 

Consideration,  $800.00. 
Dated  June  12,  1907. 

Acknowledged  June  14,  1907,  before  Ray  C. 
Hyke,  N.  P.,  Nez  Perce  County,  Idaho. 
Recorded  July  13,  1907,  Book  88,  p.  607,  at  re- 
quest F.  J.  Davies. 
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OTITED  STATES  PENDENS. 

VS. 

WILLIAM  F.  KETTENBACH,  et  al. 

Recorded  Oct.  10,  1907,  Book  1,  P-  211. 
Description:  SE  1-4  SE  1-4  Sec.  23;  ^E  1-4 
NE  1-4  Sec.  20,  T.  37  N.,  R.  2  E.,  B.  M. 

CxE ARY  VAX  ARTSDALEN,  T  &  S.  No.  4041. 

Description ;  XE  1-4  Sec.  25,  T.  37  N.,  R.  5  E.,  B.  M. 

UNITED  STATES  PATENT 

GEARY  VAN  ARTSDALEN. 

Dated  November  1,  1904. 
Recorded  Dec.  13,  1904,  Book  55,  p.  382,  at  re- 
quest J.  O.  .Tansen. 

GEARY  VAN  ARTSDALEN,  ^^-^^^^^^  ^^^,^ 

CLEARWATER  TIMBER  CO. 

(Corp.  of  St.  Raul,  Minn.). 

Consideration,  .$800.00. 

Dated  December  2,  1905.  ^^  ,    ^       ^     . 

Acknowledged  December  V\,  190.j,  before  Fred 
Indd  J  P.,  Nez  Perce  County,  Idaho. 
Recorde'd  Dec.  23,  1905,  Book  81,  p.  399,^at  re- 
ouest  T  J.  Davis,  and  delivered  to  T.  J.  x^avis. 
Witnesses:  Fred  H.  Jndd  and  Mrs.  Clarence 
Judd. 

XJNITEI,  STATES  ^^^^  PENDENS. 

WILLIAM  F.  KETTENBACH,  et  al. 

Recorded  Oct.  10,  1907,  Book  1,  p.  211. 
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The  two  Haevernick  claims  have  been  coAered 
above,  under  the  name  of  F.  W.  Kettenbach.  Judge 
Dietrich  finds  there  is  no  evidence  of  illegality  of 
their  entries  (Yol.  1,  p.  283). 

The  patent  to  Geary  A'anArtsdalen  was  dated  No- 
vember 1, 1904,  and  he  conveyed  direct  to  Clearwater 
Timber  Company.  It  appears  in  his  testimony  that 
he  had  given  an  option  to  one  Fitzgerald,  and  that 
this  option  was  in  some  Avay  taken  over  by  Clear- 
water Timber  Company  and  deed  made  direct  to  the 
company  (Brown,  Yol.  5.  p.  1680  and  VanArtsdalen 
Vol.  3,  pp.  8G8-872),  The  testimony  of  Mr.  E.  X. 
Brown  for  Complainant  (Vol.  5,  pp.  1639-16S3),  as 
well  as  the  testimony  of  F.  J.  Davies  for  Defendant 
(Vol.  10,  pp.  3G1.5-3()25),  shows  the  manner  in  which 
Clearwater  Timber  Company  acquired  properties 
was  as  follows:  Mr.  Brown  (whose  office  for  the 
company,  and  residence  had  been  until  about  the 
middle  of  September,  1907,  at  Moscow,  Latah  Coun- 
ty, Idaho,  and  whose  office  was  thereafter,  after  hav- 
ing closed  all  purchases  involved  in  this  case,  at 
Lewiston,  Xez  Perce  County,  Idaho),  negotiated  the 
purchase  price  with  the  vendors,  and  having  done  so 
required  them  to  procure  an  abstract  of  title  and 
execute  a  deed  to  the  timber  company  and  place  the 
abstract  and  the  deed  in  such  bank  as  they  might 


34 

choose  at  Lewiston.    On  advice  to  Mr.  Brown  that 
the  deed  and  the  abstract  had  been  placed  in  the 
bank,  he  wonld  go  to  the  bank  and  draw  a  draft  on 
Mr.  Davies  to  pay  the  purchase  price,  and  the  deed 
and  abstract,  and  draft  woukl  be  sent  forward  by 
the  bank  to   its   correspondent  bank   in   Spokane, 
where  Mr.  Davies  resided,  Avith  the  understanding 
that  Mr.  Davies  was  to  have  an  opportunity  to  ex- 
amine the  abstract  and  deed,  and  if  he  found  them 
satisfactory,  he  would  pay  the  draft  and  forward 
the  deed  for  recording  and  the  abstract  for  continu- 
ation.    Mr.  Davies  paid  these   drafts   by   giving  a 
draft  on  the  company  in  St.  Paul,  which  he  would 
hand  to  the  bank  in  Spokane  holding  the  deed  and 
draft  on  him  for  collection.    On  receipt  of  draft  on 
St.  Paul,  the  Spokane  bank   would   hand   him   the 
draft  from  Lewiston  stamped  "paid."     The  drafts 
referred  to  and  correspondence    with    reference    to 
each  one  of  these  sales  were  offered  in  evidence  dur- 
ing the  testimony  of  Mr.DaAies  and  appear  in  Vol.11, 
pps.  4194-4202  &  4156-415S.    The  evidence  shows  that 
Mr.  Davies  was  not  acquainted  with  the  people  in 
Lewiston,  and  he  had  only  been  here  between  trains, 
or  something  like  that,  once  or  twice.    The  evidence 
further  shows  that  the  President  and  Secretary,  and 
Assistant  Secretary  of  Clearwater  Timber  Company 
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resided  in  St.  Paul,  Minnesota,  and  thev  had  nothing 
to  do  with  these  transactions,  and  had  no  knowledge 
of  the  people  here,  or  the  conditions  here,  and  that 
none  of  them  except  the  President  had  ever  Adsited 
here,  and  he  onh^  once  or  twice,  staying  not  longer 
than  a   few  hours.     Xo  correspondence  ordinarily 
passed  between  Mr.  BroAATi  and  Mr.  Dayies  in  clos- 
ing these  deals,  unless  Mr.  Davies  should  T^Tite  Mr. 
Brown  requesting  him  to  call  the  vendor's  attention 
to  some  defect  in  an  instrument  in  the  title.    Noth- 
ing in  connection  with  any  of  the  purchases  for  con- 
sideration passed  through  other  than  Mr.  Brown  or 
Mr.   Davies.     Estimators    preceded    the    purchase 
through  the  timber,  estimating  the  timber,  but  they 
were  estimating  timber  only,  according  to  Govern- 
ment surveys,  and  did  not  know  anything  about  titles 
or  ownership  and  did  not  know  what,  if  any  part, 
of  the  land  on  which  they  turned  in  estimates  would 
be  bought  or  negotiated  for.     At  the  time  of  these 
purchases  Mr.  Brown  did  not  know  Geary  YanArts- 
dalen,  knew  simply  of  such  people  as  the  Haever- 
nicks,  had  no  acquaintance  with  Pearl  Washburn^ 
and  purchased  from  the  second  grantee  from  her  in 
the  chain  of  title ;  and  while  he  knew  of  Benton,  he 
did  not  know  the  relations  between  W.  F.  Ketten- 
bach  and  the  Bentons,  and  did  not  know  of  two  Ben- 
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tons.    Reference  has  already  been  made  to  tlie  Wil- 
liam Haevernick  property  in  connection  with  the 
Haevernick  titles  which  passed  first  to  F.  W.  Ket- 
tenbach,  and  later  from  him  to  Clearwater  Timber 
Company.    Neither  Kester,  W  .F.  Kettenbach,  Rob- 
nett,  B^^Ter,  nor  any  of  them  having  any  contact 
whatever  with  the  transaction,  or  any  interest  in  or 
knowledge  thereof.    Mr.  F.  W.  Kettenbach,  as  sho^^^l 
above,  had  nothing  to  do  with  any  of  these  timber 
transactions  of  Kester,  W.  F.  Kettenbach,  Robnett 
or  D^^Ter  in  any  way  whatsoever,  and  the  connection 
of  F.  W  .Kettenbach  with  a  transaction  wonld  not 
carry  any  indication  of  any  connection  of  W.  F.  Ket- 
tenbach, Kester,  D^^Ter,  or  Robnett  therewith. 

The  Pearl  Washburn  claim  was  deeded  by  her  first 
to  McCxrane,  and  then  by  McGrane  to  Chapman,  and 
then  by  Chapman  to  Clearwater  Timber  Company. 
Judge  Dietrich  fiends  little  if  any  evidence  of  illegal- 
ity of  this  entry  (Vol.  1,  p.  296).    Certainly  there  i. 
nothing  in  the  chain  of  title,  or  in  the  circumstances 
that  would  lead  the  purchaser  from  Chapman,  whose 
title  came  from  McGrane,  to  believe  that  there  was 
anything  wrong  with  the  title.    Mr.  Brown  testified 
that  he  was  never  aware  of  the  chain  of  title,  did  not 
look  at  or  examine  the  abstract  in  any  manner  what- 
soever, so  nothing  that  might  have  appeared  in  the 
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chain  of  these  titles  is  sho\^^l  to  have  come  to  his  at- 
tention. He  testified  that  it  did  not  come  to  his  at- 
tention. Mr.  Davies,  Avho  examined  the  titles  in 
Spokane,  Washington,  had  so  little  knowledge  of 
things  in  this  Aicinitv  that  nothing  that  he  may  have 
seen  in  any  of  these  abstracts  would  have  been  suffi- 
cient to  have  put  him  upon  inquiry. 

The  two  Benton  claims  passed  first  by  conveyance 
to  C.  W.  Eobnett  in  1902.  Kobnett  then  mortgaiied 
them  for  $3,000.00  to  O.  E.  Guernsey,  who  was  then 
making  mortgage  loans  in  this  vicinity.  After  that 
Robnett  conveyed  to  Elizabeth  TMiite,  the  deeds  to 
her  being  recorded  July  8,  1907.  There  is  nothing  to 
show  that  Guernsey  was  not  an  innocent  purchaser 
as  mortgagee,  the  payment  in  advance  of  value  rais 
ing  the  presumption  of  bona  fides.  There  is  nothing 
to  show  to  a  strano^er  examining  the  title  that  Eliza- 
beth AMiite  was  not  a  bona  fide  purchaser,  and  there- 
after by  deed  dated  September  4,  and  recorded  Sep- 
tember 18,  1907,  she  convej^ed  to  Clearwater  Timber 
Company.  The  Government  makes  prominent  iti  the 
examination  of  Mr.  Brown  the  fact  that  William  F. 
Kettenbach  represented  Elizabeth  White  in  the  sale 
of  these  claims  to  the  timber  compan3^  Her  hus- 
band was  dead,  William  F.  Kettenbach  was  her  son 
in-law,  and  it  appears  in  this  testimony  he  looked 


38 

after  this  and  other  business  for  her  generally.    Mr. 
BroTSTi  testifies  that  he  understood  during  the  nego- 
tiation that  the  property  was  being  bought  Ironi 
Elizabeth  White,  that  W.  F.  Kettenbach  was  acting 
for  her,  and  that  the  deed  the  bank  forwarded  wa^;  a 
deed  from  her.  Mr.  Brown  was,  just  aboM  thai  lime, 
moving  from  Moscow  to  Lewiston.  We  feel  cootid.M.t 
that  there  was  nothing  about  those  circumstances 
that  should  have  put  Mr.  Bro^^'n  upon  inquiry,  or 
made  him  suspicious.    He  testified  that  he  hiul  no 
knowledge  of  illegality,  and  no  notice  of  any  illegal- 
ity inherent  in  any  of  these  claims  at  the  times  of  his 
purchasing.      There  is  no  testimony    to    contradict 
this.    Patents  had  been  issued  a  long  time ;  the  (tov 
ernment  had  not  begun  suit  to  sei  aside  the  patents ; 
the  company  was  not  purchasing  of  any  entryiuan, 
and  no  one  other  than  Mr.  Davies  had  knowledge  on 
the  part  of  the  company  of  the  chain  of  title  or  the 
names  of  the  entr>Tnen  where  purchases  were  not 
made  from  the  entrymen  direct.    The  $?>,000.0r5  mort- 
gage on  the  two  Benton  claims  was  released  si.niil- 
taneously  with  the  closing  of  the  same  to  the  Clear- 
water Company.     In  the  Court  below   the    Govern- 
ment stated  Clearwater  Timber  Company  had  re- 
fused to  purchase  the  Benton    claims    unless    title 
should  come  through  some  one  else  than  RobnKi. 
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also  that  "defendants"  had  knowledge  of  the  ar- 
rangements between  Eobnett  and  the  entrymen. 
There  is  no  such  evidence.  (Dietrich,  Judge,  Vol.  1, 
p.  317.)  The  evidence  concerning  the  Timber  Com- 
pany's acquisition  of  these  titles  is,  BroAvn  for  Com- 
plainant (Vol.  5,  pp.  1639-1683),  Davies  for  Defend- 
ant (Vol.  10,  pp.  3615-3625),  VanArtsdalen  (Vol.  3, 
pp.  868-872).  Judge  Dietrich  disposed  of  the  W.  V.. 
Benton  claim  (Vol.  1,  pp  290-293)  and  Joel  H.  Bea- 
ton claim  (Vol.  1,  pp.  316-318. 

It  seems  to  counsel  for  this  defendant  that  there 
are  two  circumstances  in  the  record  which  may  ha  \  e 
misled  counsel  for  the  Government  into  making  tiie 
statement  that  Clearwater  Timber  Company  is 
chargeable  with  notice.  In  the  direct  examination 
of  Mr.  Brown  by  the  Government,  he  testified  to 
having  seen  at  one  time,  either  in  the  newspaper  or 
otherwise,  some  notice  of  a  charge  having  been 
brought  by  the  Government  against  the  validity  of 
these  titles.  On  cross-examination  it  appeared  that 
this  matter  was  the  Lis  Pendens  of  the  commence- 
ment of  one  of  these  suits.  This  being  the  case,  we 
know  that  the  Lis  Pendens  Avas  after  the  completion 
of  the  purchase  of  these  titles,  and  therefore  the  no- 
tice Avas  not  effective.  The  company  had  become  a 
bona  fide  purchaser  before  that.  On  cross-examina- 
tion, Mr.  Brown  with  reference  to  this  was  asked : 
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"Q  I  Avill  ask  voii  to  state  wlietlier  tliat  was 
before  or  after  the  company  had  acquired  these 
titles  and  paid  the  purchase  money. 

A.    That  was  after  we  had  acquiresl  the  land. 

(Vol.  5,  p.  1680,  bottom  of  page.) 
Another   circumstance   which   may   have   misled 
counsel  for  the  Government,  and  it  appears  from  his 
brief  to  mislead  him,  into  the  belief  that  Clearwater 
Timber  Company  was  chargeable  with  notice,  are 
the    circumstances    surrounding  the  claim  of  one 
Soren  Hanson.  A  deed  from  Soren  Hanson  to  Clear- 
water Timber  Company  went  of  record;  it  appears 
clearly  from  the  testimony  of  Soren  Hanson  (VoL 
2,  pp.  512-527)   and  W.  F.  Kettenbach  (Vol.  5,  pp. 
l'689-1694)  and  E.  X  .Brown  (Vol.  5,  pp.  1639-164:5 
and  1663-1670)  that   the   Clearwater   Timber   Com- 
pany had  nothing  to  do  with  the  execution  and  plac- 
ing of  record  of  this  deed;  that  it  was  delivered  by 
Hanson,  and  placed  of  record  by  Kettenbach  with- 
out the  knowledge  of  Clearwater  Timber  Company, 
and  without  their  consent ;  that  they  had  not  bought 
the  land,  never  paid  am^hing  for  it,  and  have  always 
disclaimed  any  interest  in  the  land,  and  have  not 
paid  the  taxes  on  it ;  and  are  willing  that  the  owner 
of  it,  whoever  the  o^^^ler  is,  should  have  it.    Mr.  W. 
F.    Kettenbach    applied    to    the    Clearwater    Tim- 
ber Company  for  quit  claim  deed  to"  him  for  this 
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land,  which  was  placed  in  its  name  under  the  circum- 
stances aforesaid.  The  company's  officials  in  St. 
Paul  executed  a  quit  claim,  and  mailed  it  to  their 
attorney,  the  present  attorney  for  the  defendant  in 
this  case,  with  instructions  that  he  should  inquire 
into  the  circumstances  and  see  whether  it  was  proper 
to  deliver  the  deed  to  Kettenbach.  The  attorney  was 
still  holding  the  deed  for  information  at  the  time 
Soren  Hanson  testified  in  this  case,  and  when  Mr. 
Browii  testified  shortly  thereafter,  the  attorney  pro- 
duced the  deed  for  information  of  the  court  in  this 
case,  and  let  it  be  read  in  the  record,  also  the  letter 
of  instructions  which  he  receiA^ed,  and  made  the 
statement  he  still  had  the  deed  under  advisement 
and  he  had  come  to  the  conclusion  from  the  testi- 
mony heard  in  the  case  that  it  should  not  be  deliv 
ered  to  Mr.  Kettenbach.  This  scatemeni  was  made 
during  the  testimony  of  Mr.  Brown,  not  for  the  rea- 
son that  the  attorney  had  passed  upon  the  title  as 
between  Mr.  Kettenbach  and  Mr.  Hanson,  but  for 
the  reason  that  there  was  sufflcient  controversy  and 
uncertainty  about  the  matter,  the  company  never 
having  taken  any  action  in  the  matter,  should  not  do 
so,  and  should  leave  it  for  the  parties  in  interest, 
whoever  they  are,  to  settle  it  e'ther  between  them- 


42 
selves  or  by  some  adjudication  in  whicli  all  parties 
are  brought  in. 

It  appears  tbat  Mr.  Kettenbacli  or  Mr.  Hanson,  or 
both  of  them,   attempted  to  sell   this   claim  to   the 
Clearwater  Timber  Company  through  Mr.  Brown, 
and  that  Mr.  Bro^\^l  was  adivsed  by  Mr.  Kettenbach 
or  otherwise,  that  the  Government  had  already  be- 
gun a  suit  to  set  the  patent  aside,  and  thai  a  Lis  Pen- 
dens had  been  filed.    Mr.  Kettenbach  seemed  to  think 
the  title  was  sufficiently  good  that  it  could  be  bought 
by  the  company  without  regard  to  the  suit  and  tlie 
Lis  Pendens.    It  seems  Mr.  Kettenbach  was  putting 
up  to  Mr.  Bromi  at  the  same  time  some  other  title? 
on  which  suit  and  Lis  Pendens  was  pending.     Mr. 
BroTVTi  having  asked  the  attorney  whether  the  com- 
pany could  purchase  the  title  on  A\iiich  were  pending 
suit  and  Lis  Pendens  and  being  advised  in  the  nega- 
tive, turned  them  down. 

The  Governments  brief  at  page  5G  states  there  was 
an  "arrangement"  to  sell  the  Hanson  claim  to  the 
Clearwater  Timber  Company.     There    is    no    such 

evidence. 

The  fact  that  suit  tvas  pending  and  LiA  Pendens 
pending  against  this  claim  at  the  time  it  was  brought 
to  Mr.  Brown's  attention  shoivs  that  it  ivas  not 
brought  to  his  attention  until  after  the  purchase  of 
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all  the  claims  which  the  Clearwater  Timber  Com- 
pany has  acquired  in  this  case  had  been  closed;  so 
that  tvhatever  notice  Mr.  Brown  had  got  in  connec- 
tion with  this  Soren  Hanson  and  other  claims,  that 
the  Government  ivas  litigating,  it  was  long  after  the 
date  of  purchase  of  title  to    these    claims,    all    of 
which  it  had  previously  acquired.    The  Government 
also  points  to  the  fact  that  in  the  Spring  or  Summer 
of  1907  Mr.  Brown  testified  for  the  Government  as  a 
witness  at  Moscow  in  the  trial  for  conspiracy,  of  the 
land  conspiracy  case  in  the  United  States  District 
Court  against  W.  F.  Kettenbach,  George  H.  Kester, 
and  others.     Mr.  Brown's  testimony  shows  that  in 
that  connection  he  was  brought  right  in  as  a  witness 
from  the  woods  and  put  upon  the  stand,  and  identi- 
fied a  map  of  a  timber   fire   protective   association 
which  showed  boundaries  but  did  not  show  any  indi- 
vidual ownership,  and  after  having  identifi^ed  the 
map  he  Avas  taken  from  the  stand  and  returned  im- 
mediately to  the  woods.    The  only  conspiracy  indict- 
ments pending  were  Nos.  637,  635,  605,  617,  618  and 
615,  none  of  which  mention  any  of  the  entries  which 
were  acquired  by  Clearwater  Timber  Company,  nor 
were  any  of  these  entrymen's   names    endorsed    on 
these  indictments  as  witnesses  when  they  were  re- 
turned.   From  the  examination  of  Mr.  Brown  made 
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in  that  case,  notliing  in  connection  with  his  testify- 
ing in  that  case  wonld  bring  to  his  attention  any- 
thing disclosed  in  the  indictments,  or  anything  con- 
cerning the  issues  in  the  case.    Of  course  Mr.  Brown 
does  not  know  whether  the  case  he  was  testifying  in 
was  a  conspiracy  case  or  not.    The  counsel  for  the 
Government  so  intimated  in  his  examination  of  Mr. 
Brown.    The  titles  he  acquired  after  that  date  were 
the  Haevernick  titles,  bought  from  F.  W.  Ketten- 
bach,  which  were  not  referred  to  in  any  way  in  any 
of  the  criminal  cases;  the   Pearl    Washburn   title, 
which  passed  to  McCxrane,  from  McGrane  to  Chap- 
man, and  from  Chapman  by  deed  dated  June  7, 1907, 
which  may  have  been  prior  to  the  time  Mr.  Brown 
testified ;  and  the  title  which  he  purchased  from  Eliz- 
abeth White  in  September,  1907.    Her  name  had  not 
in  any  way  figured  in  any  of  the  criminal  trials,  and 
Mr.  Brown  did  not  know  from  whom  her  title  was 
derived,  or  if  he  had  known  these  titles  were  not  men 
tioned  in  the  conspiracy  indictment,  nor  were  the 
names  of  these  entrymen  endorsed  as  witnesses  on 
the  conspiracy  indictments  returned.     As  we  shall 
find  hereafter  on  reference  to  the  authorities,  it  is 
not  necessary  for  one,  to  establish  his  bona  fides  in 
purchasing  property,  to  presume  fraud,  or  to  be  sus- 
picious, or  to  surmise  things.    He  is  only  required  to 
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lish it  to  the  mind  of  a  person  of   ordinary  intelli- 
gence who  is  not  looking  for  fraud,  and  presumes  as 
every  one  has  a  right  to  presume  that  transactions 
are  bona  fide  until  the  contrary   is   brought   to   his 
knowledge.     The  purchaser  who  does  not  purchase 
in  good  faith  purchases  with  knowledge,  and  with  a 
guilty  conscience,  and  mala  fide — otherwise  than  in 
the  ordinary  course  of  business.     In  the  ordinary 
course  of  business  people  presume  no  fraud  unless  it 
is  brought  to  their  attention.    This  great  record  of 
testimony  and  documents  in  this  case  clearly  shows 
that  Clearwater  Timber  Company  has  not  been  in 
any  sense  whatsoever  a  participant  in  the  slightest 
degree  in  any  unlawful  conduct  in  the  acquisition  of 
timber  lands  and  could  not  have  acquired  its  vast 
acreage   by   dishonest    principles   or   methods,   for 
fraud  is  necessarily  hidden  and  secret,  and  must  be 
confined  to  smaller  transactions  and  dealings. 
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V. 


IDAHO    TRUST    COMPANY,   AND   LE\YISTON 
NATIONAL  BANK. 

Lewiston  National  Bank  acquired  title  to  the 
claims  of  Van  D.  Robertson,  September  29,  1904, 
Drury  N.  Gammon,  October  9,  1903,  and  Robert  O. 
Waldman,  October  25,  1907. 

These  were  acquired  in  pajTuent  of  prior  existing 
indebtedness  to  the  bank.    The  Robertson  and  Gam- 
mon claims  were  acquired  long  prior  to  the  time  F. 
W.  Kettenbach  became  president,  and  Edward    C. 
Smith  became  cashier  of  the  bank,  succeeding  W.  F. 
Kettenbach  and  George  H.  Kester,  who  theretofore 
had  been  president  and  cashier.    On  the  acquisition 
of  the  Robertson  and  Gammon  claims  in  1904,  the 
bank  was  necessarily  chargeable  with  notice  of  any 
knowledge  which  any  of  the  officials  in  the  bank  par- 
ticipating in  the  transactions  had  where  such  offi- 
cials had  no  private  interests  of  their  ovm,  and  were 
acting  in  the  interests  of  the  bank  only.     Robnett 
conveyed  the  Gammon  claim  to  the   bank,    and   of 
course  the  bank  could  not  be  chargeable  with  any 
knowledge  which  he  had  for  the  reason  he  was  the 
other  party  to  the  transaction,  and  was  not  repre- 
senting the  bank  in  the  transaction.    If  these  claims 
should  have  to  stand  or  fall,' so  far  as  the  bank  is 
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concerned,  upon  the  issues  between  the  Government 
and  the  entr^Tuen,  which  has  already  been  discussed 
in  Mr.  Tannahill's  brief,  counsel  assumes  that  the 
claims  will  have  to  be  held  valid,  because  the  entry- 
men  undoubtedly  testified  as  substantially,  if  not 
quite  all  of  the  entrymen,  that  there  was  no  prior 
agreement,  express  or  implied,  for  the  sale  of  the 
claims.  This  testimony  was  also  corroborated  by 
W.F.  Kettenbach,  and  George  H.  Kester :  such  being 
the  case  it  is  immaterial  what  Robnett  may  have  tes- 
tified, even  if  he  were  in  no  way  impeached  in  the 
record,  because  the  entryman's  statement  is  just  as 
good  as  his,  and  added  to  that  is  the  testimony  of 
Kester  and  Kettenbach.  A  record  in  such  a  condi- 
tion under  the  rule  of  evidence  requiring  a  case  to  be 
made  made  out  clearly  and  satisfactory  beyond  a 
reasonable  doubt,  it  is  respectfully  submitted  there 
is  no  possibility  for  complainant  to  secure  a  decision 
in  its  favor.  Judge  Dietrich  finds  no  evidence  suf- 
ficient to  justify  cancellation  of  the  Robertson  pat- 
ent (A^ol.  1,  pp.  .302-303)  and  the  bank's  title  to  the 
Gammon  claim  (Vol.  1,  pp.  304  305. 

The  other  claim  to  which  the  bank  secured  abso- 
lute title,  is  the  claim  of  Robert  O.  Waldman,  deed 
for  which  vras  secured  October  25th,  and  recorded 
October  26,  1907.    The  Government's  first  complaint 
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to  set  aside  patents  was  filed  October  14,  1907,  and 
Lis  Pendens  immediately  after,  and  this  suit  and  Lis 
Pendens  did  not  include  the  Waldman  claim.     It 
stood  therefore  entirely  clear  of  record.  The  Govern- 
ment had  filed  its  suit,  attacking  a  very  large  num- 
ber of  entries,  and  it  omitted  this  and  many  others, 
which  was  to  all  intents  and  purposes  a  clearance 
of  all  claims  not  included  in  the  suit.    Certainly  the 
general  public  dealing  in  lands  would  have  a  right 
so  to  consider.    The  suit  which  was  filed  October  14 
had  been  filed  after  very  great  delay,  and  would  give, 
and  did  give,  the  impression  that  it  was  the  deliber- 
ate and  complete  and  final  action  of  the  Government 
in  the  premises.     The  Waldman  claim  was  not  at- 
tacked by  the  Government  until   after  September, 
1909,  on  which  date  No.  406  was    begun,    and    by 
amendment  subsequently  the  Waldman  claim  was 
inserted.    Meanwhile  the  Lewiston  National  Bank, 
relying  upon  the  Government  patent  so  iong  of  rec- 
ord unquestioned,  and  still  unquestioned  after  more 
than  two  years  from  the  returning  of  the  first  in- 
dictment in  connection  with  these  frauds,  unques- 
tioned in  the  first  ci\^l  suit  filed,  attacking  fifty-four 
entries  in  connection  with  these  frauds,  the  title  to 
the  Waldman  claims  was  taken  over  for  the  bank  by 
F.  W.  Kettenbach,  the  new  president,  who,  as  it  ap- 
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pears  in  the  earlier  portion  of  this  brief,  had  nothing 
to  do  with  an}^  of  these  land  transactions.  Judge 
Dietrich  having  invalidated  the  bank's  claim  to  this 
entry,  the  amount  involved  was  too  small  to  justify 
an  appeal.    (Vol.  1,  pp.  288-290). 

In  addition  to  the  foregoing  claims  to  which  the 
said  bank  took  absolute  title  an  absolute  deed  was 
made  by  William  F.  Kettenbach  and  George  H. 
Kester  to  the  Idaho  Trust  Company  July  6,  1907, 
the  same  being  made,  however,  only  for  the  purpose 
of  securing  indebtedness  to  the  Idaho  Trust  Com- 
pany and  Le^Aiston  National  Bank,  then  or  thereto- 
fore existing,  or  which  might  thereafter  be  incurred, 
and  on  the  23rd  day  of  July,  an  instrument  was  exe- 
cuted reciting  that  the  execution  of  the  said  absolute 
deed  had  been  made  for  the  purpose  of  securing  the 
indebtedness  as  aforesaid  only.  (Vol.  5,  pp.  1927- 
1932).  The  indebtedness  secured  by  said  deed  and 
instrument  accompanying  same  with  accumulations 
to  the  filing  of  the  answer,  viz :  December  6, 1909,  are 
as  follows : 

LEWISTOX  XATIONAL  BAXK 
A.     Indebtedness  of  George  H.  Kester. 

(1)  $20,000.00  and  interest  existing  at  the 
date  of  said  deed. 

(2)  $8,000.00  and  interest  existing  at  said 
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date,  the  liability  therefor  being  as  guaran- 
tor of  indebtedness  of  Naylor  and  ^orlm. 
B.    Indebtedness  of  William  F.  Kettenbacli. 

(1)  $2,000.00,  with  interest  from  December 

20,  1008.  ^         AT      1.  Q 

(2)  $10,000.00,  with  interest  from  Marcn  J, 

1909. 

IDAHO  TRUST  COMPANY. 
A.    Indebtedness  of  George  H.  Kester. 

( 1 )    $10,511.87,  with  interest  from  September 

30    1909 

$20  000.00  advanced  to  George  H.  Kester  at 
$0,000.00  advanced  to  George  H.  Kester  at 
the  time  of  the  execution  by  himself  and 
Kettenbach  to   Idaho   Trust   Company    of 
said  absolute  deed  and  instrument  declar- 
incT  that  same  was  made  to  secure  the  pay- 
ment of  monev  only.     (Vol.  9,  pp.  3o4/ ) . 
(3)    $5,000.00,  with  interest  on  account  of  a 
loan  that  had  been  made  to  George  H.  Kes- 
ter upon  the    execution    of    said    absolute 
deed. 
B.     Indebtedness  of  William  F.  Kettenbach. 

(1)  $4579.00,  with  interest  from  October  13, 

1909.  ^^       ,0 

(2)  $7,929.00,  with  interest  from  May  i^, 

1909. 
Since  the  filing  of  said  answer,  the  notes  held  at 
the  time  of  the  filing  thereof  had  been  renewed  and 
extended  from  time  to  time,  and  possibly  other  in- 
debtedness incurred  by  the  said  Kester  and  William 
F.  Kettenbach,  all  of  wihch  is  secured  b  ysaid  ab- 
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solute  deed  and  instrument  accompanying  same,  all 
of  which,  together  with  the  indebtedness  of  said  Wil- 
liam F.  Kettenbach  and  George  H.  Kester  to  said 
bank  and  trust  company  as  above  set  forth  at  all 
different  dates  from  and  including  the  dates  of  the 
deed  and  trust  instrument,  is  shown  in  the  testimony 
of  F.  W.  Kettenbach,  (Vol.  9,  pp.  3545  to  Vol.  10,  pp. 
3659  and  3683).  The  same  matter  is  also  covered  in 
the  testimony  of  Edward  C.  Smith,  secretary  of  the 
Idaho  Trust  Company,  and  cashier  of  the  Lewiston 
National  Bank,  (Vol.  5,  pp.  1889,  1948,  Vol.  6,  pp. 
2016-2039),  and  the  testimony  of  William  F.  Ketten- 
bach   and    George  H.  Kester  and  William  Dwyer. 
(Exhibits  touching  same  touching  notes  and  lists  of 
reneAvals  Vol.  11,  pp.  4184-4192). 

The  said  absolute  deed  and  instrument  accom- 
panying same  was  taken  by  F.  W.  Kettenbach  after 
he  became  president  of  the  Lewiston  National  Bank, 
while  George  H.  eKster  and  William  F.  Kettenbach 
were  not  representing  the  bank,  and  were  represent- 
ing themselves  only,  and  were  adversary  parties  to 
the  bank  in  the  transaction.  The  knowledge  of 
.  William  F.  Kettenbach  and  George  H.  Kester  at  that 
time  would  not  be  chargeable  to  the  bank.  The  first 
suit  had  not  been  begun  to  set  aside  patents  for  any 
of  the  property  included  in  the  deed,  and  the  long 
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time  expiring  since  the  first  indictment:,  retnrnecl 
by  the  Government,  gave  color  to  the  fact  that  the 
Government  had  practically  abandoned  its  prosecu- 
tions and  certainly  that  it  was  not  hoping  to  recover 
the  land.  F.  W.  Kettenbach  testified  that  from  the 
investigations  that  he  had  made  touching  the  matter, 
he  did  not  believe  that  the  entries  were  fraudulent ; 
that  any  of  the  criminal  prosecutions  would  succeed 
or  that  the  Government  would  be  able  to  set  aside 

any  of  the  patents. 

In  addition  to  the  indebtedness  of  Kester  and 
William  F.  Kettenbach  as  above  set  forth,  the  said 
bank,  and  trust  company,  also  held  the  indebtedness 
of  Kittle  E.  D^vyer,  and  William  E.  Dwyer,  her  hus- 
band, secured  by  absolute  deed  dated  December  31, 
1008,  made  to  Idaho  Trust  Company,  and  an  Instru- 
ment setting  forth  that  said  deed  was  held  to  secure 
indebtedness  then  and  theretofore  existing  to  Kittie 
E.  DwTer  and  William  Dwyer,  her  husband,  and 
thereafter  to  be  incurred  by  either  of  them  to  either 
said  bank  or  said  trust  company.    (Vol.  5,  pp.  1935- 
1941).   The  indebtedness   of   said  Kittie  E.  Dwyer 

and  husband  with  accumulations  to  December  0, 

1909,  was  as  follows : 
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INDEBTEDNESS  OF  KITTIE  DWYER  AND 

HUSBAND  TO  LEWISTON  NATIONAT. 

BANK 

(1)  Note  dated  December  31,  1908,  $14,050.00, 
and  interest,  the  larger  portion  of  this  indebted- 
ness existing  since  the  8th  of  Jnly,  1907,  on 
which  date  Kittie  E.  Dwyei-  and  her  husband 

•  executed  a  mortgage  to  said  bank,  to  secure 
notes  to  the  banlv  aggregating  $12,500.00  which 
sum,  with  interest,  is  included  in  the  above  men- 
tioned $14,050.00.  (Vol.  9,  pp.  3502-3507).  This 
note  for  $14,050.00,  was  assigned  to  Idaho  Trust 
Company  and  is  referred  to  below  under  indebt- 
edness to  Idaho  Trust  Company. 

Indebtedness  of  Kittie  E.  D^^yer,  and  William 

Dwyer,  her  husband,  to  Idaho  Trust  Company. 

( 1 )  Idaho  Trust  Company  having  taken  as- 
signment of  note  to  Lewiston  National  Bank 
for  $14,050.00  on  October  13,  1909,  said  Kit- 
tie  E.  Dwyer  and  husband  executed  to  Idaho 
Trust  Company  their  note  for  $15,000.00 
a-nd  interest,  which  included  the  amount 
due  on  said  note  for  $14,050.00. 

(1)  On  the  same  day  Kittie  E.  Dwyer  and 
husband  executed  another  note  for  $3,450.00 
and  interest,  representing  a  loan  to  them 
by  said  tinist  company. 

Of  this  indebtedness  of  Kittie  E.  D^^yer  and  hus- 
band, $12,100.00  was  secured  on  this  land  by  mort- 
gage recorded  July  10,  1907,  (Vol.  9,  pp.  3502).  This 
was  renewed  and  extended  and  is  now  part  of  the 
debt  secured  by  their  absolute  deed  and  trust  agree- 
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ment  to  Idaho  Trust  Company.  (Vol.  9,  pp.  35G4- 
3567).  So  tlie  lien  for  that  much  and  interest  pre- 
cedes the  lis  pendens. 

This  indebtedness  of  Kittle  E.  Dwyer  and  husband 
has  been  renewed  from  time  to  time,  and  possibly 
increased,  all  of  which  is  shown  by  the  testimony  of 
F.  W.  Kettenbach,  (Vol.  9,  pp.  3545  and  Vol.  10,  pp. 
3059-3683),  above  referred  to. 
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VI. 
AUTHORITIES  ON  THE  SUBJECT  OF  BONA 

FIDE  PURCHASE  FOR  VALUE  WITHOUT 

NOTICE. 

In  United  States  v.  Detroit  Timber  and  Lumber 

Company,  26  Supreme  Court  Reporter  282 ;  200  U.  S, 

321;  50  Law  Edition  499,  Judge  Brewer  delivering 

the  opinion  of  the  Court  said : 

"We  do  not  understand  the  law  to  be  as  stated 
or  that  one  who  enters  into  an  ordinary  and  rea- 
sonable contract  for  the  purchase  of  property 
from  another  is  bound  to  presume  that  the  ven- 
dor is  a  wrong  doer  and  that  therefore  he  must 
make  a  searching  inquiry  as  to  the  validity  of 
the  property.  The  rule  of  laAV  in  respect  to  pur- 
chases of  land  or  timber  is  the  same  as  that 
Avhich  obtains  in  other  commercial  transactions. 
...  No  one  is  bound  to  assume  that  the  parties 
with  whom  he  deals  is  a  wrong-doer,  and  if  he 
presents  property  the  title  to  which  is  appar- 
ently valid  and  there  are  no  circumstances  dis- 
closed which  cast  suspicion  upon  the  title  he 
may  rightfully  deal  with  him.  .  .  Jones  v.  Simp- 
son, 116  U.  S.  609,  615;  29  Law  Edition  742-744; 
6  Sup.  Ct.  Rep.  538.  He  is  not  hound  to  make  a 
searching  examination  of  all  the  account  books 
of  the  vendor,  nor  hunt  for  something  to  cast 
suspicion  upon  the  integrity  of  the  title.  .  .  . 
As  said  by  Strong,  J.,  in  Meehan  v.  Williams, 
48  Pa.  238.  What  makes  inquiry  a  duty  is  such 
a  visible  ftate  of  things  as  is  inconsistent  with  a 
perfect  right  in  him  who  proposes  to  sell." 
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In  Sulthis  V.  McDougal  et  al.  170  Federal,  529,  the 
Court  of  Appeals  of  the  8th  Circuit,  speaking  unani- 
mously through  Amidon,  District  Judge,  said: 

'.<0n  the  contrary,  they  took  the  ^^^y  steps 
^vhich  .vould  have  been  taken  by  a  P'^^'^t  bus^ 
ness  man  to  ascertain  the  state  of  tlie  t  tie     In 
stead  of  consumating  the  purchase,  they  su* 
plld  the  transaction,  and  ordered  an  a bstrac^ 
Thev  had  good  reason  to  believe,  that,  it  tueie 
was  any  outstanding  instrument  affecting  the 
«t"  to  the  property,  the  records  -O"  ^^  f  ^;^»- 
the  fact.     The  abstract  showed  the  title  to  be 
clear      This  ^vas  s-trong  confirmation  of  what 
B^n-yhill  had  told  them  that  the  V-vev.M 
he  had  executed  were  'no  good,  and  \\eie  so  re 
ga«{^d  by  the  parties  to  whom  they  had  been 
eiven.    Upon  this  showing  we  are  of  the  opinion 
fhat    he  ilcKavs  acted  in  good  faith  in  accept- 
ng  the  deed  and  paying  the    purchase    price 
Thev  exhausted  the  sources  of  'fo^^^Vhev  dis 
had'been  disclosed  to  them,  and  what  tUej  di«. 
covered  was  such  as  would  have  le.)  a  man  of 
reasonable  prudence  to  believe  that  the  title  to 
the  property  was  clear.    2  Pomeroy  s  Equity 
Jurisprudence,    pp.    1008,   note    1.      The   mere 
knowledge  that  papers  had  been  previously  exe- 
cuted which  might  aifect  the  title  to  real  prop- 
erty will  not  necessarily  defeat  the  daim  of  a 
good-faith  purchaser.    In_Stanley  ^^  S'^^^^^jflJ'y' 
162  U.  S.  255,  10  Sup.  Ct.  754,  40  L.  Ed.  960,  the 
nurchaser  employed  a  counsel  to  examine  the 
title      In  the  course  of    his    investigation    he 
learned  as  a  fact  that  the  land  had  been  pre- 
viously sold,  but  there  being  no  conveyance  ot 
record    and  the  transaction  being  an  old  one, 
he  reached  the  conclusion  that  the  title  of  the 
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vendor  was  good,  and  so  reported  to  kis  princi- 
pal. The  Siipreme  Court,  though  holding  that 
the  principal  was  charged  with  all  the  know- 
ledge possessed  by  his  agent,  still  decided  that 
the  vendee  was  entitled  to  the  protection  of  a 
good-faith  purchaser.  Speaking  to  this  ques- 
tion, it  said : 

'In  order  to  charge  a  purchaser  with  notice  of 
a  prior  unrecorded  conveyance,  he  or  his  agerit 
must  either  have  knowledge  of  the  conveyance, 
or  at  least  of  such  circumstances  as  avouUI 
l>v  the  exercise  of  ordinary  diligence  and 
Judg-ment  lead  to  that  knowledge;  and  vague 
rumor  or  suspicion,  is  not  n  suflacient  founda- 
tion upon  which  to  charge  a  purchaser  with 
knoT^^edge  of  a  title  in  a  third  person.  N^otice 
of  a  sale  does  not  im]>ly  knowledge  of  an  out- 
standing and  unrecorded  conveyance ' 

In  the  case  of  United  States  v.  Detroit  Lum- 
ber Co.  200  U.  S.  321,  26  Sup.  Ct.  282,  50  L.  Ed. 
490,  the  suspicious  circumstances  were  much 
stronger  than  in  the  present  case,  but  the 
Supreme  Court  refused  to  charge  the  purchaser 
with  notice,  using  the  following  language: 

'A  chancellor  will  not  be  astute  to  charge  a 
constructive  trust  upon  one  who  has  acted  hon- 
estly and  paid  a  full  and  fair  consideration 
without  notice  or  knowledge.  On  this  point  we 
need  only  to  refer  to  Sugden  on  Vendors,  pp. 
022,  where  he  says  :  'In  Ware  v.  Lord  Egmont,  4 
De  Crex,  M.  &  C.  460,  the  Lord  Chancellor  Cran- 
worth  expressed  his  entire  concurrence  in  what, 
on  many  occasions  of  late  years,  had  fallen 
from  judges  of  great  eminence  on  the  subject  of 
constructive  notice,  namely,  that  it  was  highly 
inexpedient  for  courts  of  equity  to  extend  tlie 
doctrine.  When  a  person  has  not  actual  notice, 
he  ought  not  to  be  treated  as  if  he  had  notice, 
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unless  the  circumstances  are  sucli  as  to  enable 
the  court  to  say,  not  only  that  he  might  have 
acquired,  but  also  that  he  ought  to  have  ac- 
quired it,  but  for  his  gross  negligence  in  the  con- 
duct of  the  business  in  question.  The  question, 
then,  when  it  is  sought  to  affect  a  purchaser  with 
constructive  notice,  is  not  whether  he  had  the 
means  of  obtaining  and  might  by  prudent  cau- 
tion have  obtained  the  knowledge  in  question, 
but  Avhether  not  obtaining  it  was  an  act  of  gi'oss 
or  culpable  negligence.' 

See,  also,  the  same  case  in  this  court,  131  Fed. 
668,  674,  67  C.  C.  A.  1. 

The  position  of  the  assignees  of  the  McKays, 
hoAvever,  is  more  favoral)le  than  their  own.  Tht^ 
evidence  shows  affirmatively  that  in  October, 
1906,  the  McKays  executed  an  oil  and  gas  lease 
of  the  property  to  Arthur  B.  Reese,  under  whom 
the  other  defendants  claim.  The  rule  is  well 
settled  that  if  Reese  took  without  notice  of 
plaintiff's  lease,  his  title  Avould  be  good  though 
his  A^endor  had  such  notice.  StanleA^  a^  SchAval- 
by,  162  U.  S.  255-283,  16  Sup.  Ct.  751,  40  L.  Ed. 
960.  At  the  time  Reese  accepted  his  lease,  he 
inquired  of  the  McKays  AA-^hether  there  Avas  any 
outstn|nding  claim  against  the  property,  and 
AA^as  told  by  them  there  Avas  not  .....  The 
eA'idence  is  clear  that  neither  Reese  nor  his  agent 
at  the  time  he  took  his  lease  had  any  actual 
knoAvledge  of  AA^hat  appeared  upon  those  records. 
Inasmuch  as  he  Avas  under  no  legal  duty  to 
search  at  the  agency,  his  ineffectual  effort  to 
ascertain  the  state  of  its  files  certainly  cannot 
place  him  in  the  same  position  as  he  AA^ould  haA-e 
occupied  if  he  had  obtained  actual  knoAvledge  of 
the  lease. 
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From  a  careful  examination  of  tlie  evidence 
we  are  of  the  opinion  that  the  defendants  are 
entitled  to  the  protection  of    good-faith    pur- 
chasers as  against  complainant's  lease.     The 
decree,  therefore,  of  the  trial  court  was  right, 
and  it  is  affirmed." 
The  doctrine  of  bona  fide  purchaser  for  value  with- 
out notice  is  only  applicable  at    common    laAV,    to 
negotiable  instruments,  real  property  and  sales  in 
market.    In  the  commerce  of  negotiable  paper,  the 
question  of  notice  and  duty  of  inquiry  and  bona  fides 
have  been  more  fully  discussed  by  the  courts,  and 
illustrated  than  elsewhere.     In  Heard  v.  Dubuque 
County    Bank,    8    Nebr.  10;  30  Am.  Rep.  813,  the 

Court  said: 

"In  Magee  v.  Badger,  34  N.  Y.  247,  Porter,  J., 
says :  'The  purchaser  is  not  bound  at  his  peril 
to' be  upon  the  alert  for  circumstances  which 
might  probably  excite  the  suspicions  of  wary 
vigilance.  He  does  not  owe  the  party  Avho  puts 
negotiable  paper  afloat  the  debt  of  active  in- 
quiry to  avert  the  imputation  of  bad  faith." 

Defenses  to  Commercial  Paper,  Joyce,  page  596. 

"Sec.  475.  Notice  of  Knowledge— Suspicious  cir- 
cumstances—Gross negligence— Bad  faith.  Merely 
suspicious  circumstances  or  carelessness  are  insuf- 
ficient to  necessitate  inquiry  and  prevent  a  person 
from  being  a  bona  fide  holder,  nor  is  mere  suspicion 
evidence  of  negligence  which  will  defeat  a  right  to 
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receiver  as  a  bona  fide  holder.  ^  under  a  Califor- 
nia  decision  sucli  suspicion  is  insufficient  without 
circumstances  creating  a  presumption  that  facts  im- 
peaching the  validity  of  the  paper  where  kno^\Ti  by 
the  holder.  And  in  Connecticut  it  is  held  that  the 
holder  of  negotiable  paper  is  not  put  upon  inquiry 
by  knowledge  of  facts  which,  although  capable  of 
supporting  a  su>spicion  of  same  unknown  defect,  are 
fully  consistent  with  a  valid  title  in  fhe  vendor.  So 
under  other  decisions  the  acts  of  the  holder  in  fail- 
ing to  make  inquiry  must  have  amounted  to  bad 
faith  to  preclude  recovery.  And  even  gross  neglig- 
ence without  bad  faith  is  insufficient.  But  if  the 
acts  of  the  holder  in  obtaining  the  paper  constitute 
bad  faith  he  will  not  be  entitled  to  protection  as  a 
bona  fide  holder.  //  ntajj  therefore  he  stated  as  a 
rule  that  suspicious  circumstances  alone,  even 
though  sufficient  to  put  an  ordmarUy  prudent  man 
on  inquiry  will  not,  in  the  absence  of  had  faith,  or  /t 
toilful  disregard  of  the  facts  showing  an  infirmity 
in  the  paper,  destroy  the  title  of  a  tal'er  of  negotia- 
hle  paper  as  that  of  a  hona  fide  holder. 

476.  Same  subject — Decisions. — In  a  case  in  the 
United  States  Supreme  Court,  where  an  accepted 
and  indorsed  bill  of  exchange  A^^as  placed  by  tho 
drawer  as  collateral  security  for  his  OAvn  debt  in  the 
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hands  of  his  creditor,  and  the  latter  sued  the  accep- 
tor, an  instruction  was  held  erroneous,  "that  ii  such 
facts  and  circumstances  were  known  to  the  plaintiff 
as  caused  him  to  suspect  or  that  would  have  caused 
one  of  ordinary  prudence  to  suspect,  that  the  drawer 
had  no  interest  in  the  hill,  and  no  authority  to  use 
same  for  his  own  benefit,  and  by  ordinary  diligence 
he  could  have  ascertained  these  facts,"  then  the  jury 
should  find  for  the  defendant. 

41  Goodman  v.  Simonds,  20  Hoav.  (61  U.  S.)  343, 
15  L.  Ed.  934.  .   .  Lytle  v.  Lansing,  147  U.  S.  59,  71, 
37  L.  Ed.  7S.  .   .  King  v.  Doane,  139  U.  S.  166,  173, 
35  L.  Ed.  84,  11  Sup.  Ct.  465.     Montclair  v.  Kams- 
dell,  107  U.  S.  147,  158,  27  L.  Ed.  431,  2  Sup.  Ct.  391. 
.    .    .  Swift  v.  Smith,  102  U.  S.  442,  444,  26  L.  Ed. 
193  (to  the  point  that  where  mercantile  paper  is  not 
due  and  there  is  nothing  upon  it  or  in  the  indorse^ 
ment  to  show  want  of  good  faith  the  purchaser  of 
such  paper  from  one  apparently  the  owner,  who  gives 
consideration,  obtains  a  good  title,  tJiough  he  may 
knoiv  facts  and  circumstances  that  cause  him  to 
suspect,  or  would  cause  one  of  ordinary  prudence  to 
mspect  ,that  the  person  from  ivhom  he  obtained  it 
had  no  interest  in  it,  or  authority  to  use  it  for  his 
own  benefit,  and  though  by  ordinary  diligence  he 
could  have  ascertained  those  facts.    ''He  can  lose  his 
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right  only  by  actual  knowledge  or  had  faitJi..  It  is 
true  that  if  the  bill  or  note  be  so  marked  on  its  face 
as  to  show  that  it  belongs  to  some  other  person  than 
the  one  who  offers  to  negotiate  it,  the  purchaser  will 
be  presumed  to  have  knowledge  of  the  true  owuf-r 
and  his  purchase  will  not  be  bona  fide/')  ;  Krookiin 
City  &  Newton  R.  Co.  v.  National  Bank  of  the  Re- 
public, 102  U.  S.  14,  :]8,  41,  2G  L.  Ed.  (H.  In  cf.n 
curring  opinion : 

"Possession  of  such  an  instrument  before  matur- 
ity, if  indorsed  in  blank  and  payable  to  bearer,  is 
prima  facie  evidence  that  the  holder  is  the  owner 
and  lawful  possessor  of  the  same ;  and  nothing  short 
of  proof  that  he  had  knowledge,  at  the  time  he  took 
it,  of  the  facts  which  impeach  the  title  as  between 
antecedent  parties,  not  even  gross  negligence  if  un 
attended  with  mala  fides,  is  sufficient  to  overcome 
the  effect  of  that  evidence,  or  to  invalidate  the  title 
of  the  holder  supported  by  that  presumtion."'  .  .  . 
Perris  Irrigation  District  v.  Thompson,  IIG  Fed. 
832,  834,  54  C.  C.  A.  336,  341,  in  error,  dismissed  for 
want  of  jurisdiction,  196  U.  S.  637  (bona  fide  holder 
of  bonds  of  Irrigation  district;  cited  to  point.  ^'It 
teas  not  enough  that  the  circumstances  might  have 
been  such  as  to  create  ■uspicion  in  the  mind  of  one 
ordinarily  prudent..   In  order  to  render  the  trans- 
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action  invalid,  facts  must  liave  come  to  the  notice  of 
the  defendant  in  error  or  Ms  agent  of  suck  a  nature 
that  to  refrain  from  pursuing  further  inquiry  would 
of  itself  amount  to  evidence  of  had  faith/')    .    .    ■ 
(47G  continued.)     So  in  Xew  York  it  is  declared  in  a 
recent  case  tkat  mere  surmise  or  suspicion  is    no 
longer  sufficient  to  put  a  purckaser  of  negotiable 
upon  inquiry ;  tke  facts  necessary  to  cause  suck  in- 
quiry must  be  suck  as  to  .how  dishonest ij  or  had 
faith   en  kis  part  in  refraining  from  making  tke 
inquiry,  and  tkat  tkis  rule  applies    to    negotiable 
bonds  and  coupons  keld  by  one  wko  deriA^ed  kis  title 
tkrougk  a  kolder  in  due  course,  wko  is  an  innocent 
purckaser  for  value  not  affected  as  a  party  to  any 
fraud  or  illegality  in  tke  paper.    Hibbs  vs.  Brown, 
98  X.  Y.  Supp.  353.     And  in  anotker  case  in  tkat 
state  tke  rule  tkat  suspicion  of  defect  of  title,  or  tke 
knowledge  of  circumstances  suck  as    Avould    excite 
suspicion  in  tke  mind  of  a  prudent  man  or  gross  neg- 
ligence on  tke  part  of  a  taker  at  tke  time  of  tke 
transfer,  will  not  defeat  kis  title,  as  suck  a  result 
can  only  be  produced  by  bad  faitk  on  kis  part,  and 
tkat  tke  question  is  one  of  konest\  or  dishonesty  and 
tkat  guilty  knowledge  and  wilful  ignorance  invoh^e 
tke  result  of  bad  faitk,  and  fraud  establisked  is 
fatal  to  tke  title,  applies  to  negotiable  securities, 
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and  this  is  declared  to  be  settled  law  in  Xew  York. 
48  Perth  Ambo}^  Mnt.  Loan  H.  &  B.  Assn  v.  Chajj- 
man,  81  X.  Y.  Supp.  38,  80    App.    Div.    55G,    affd 
(mem.)  178  X.  Y.  558,  70  X.  E.  1108. 

A. 

There  are  certain  featnres  of  this  case  of  special 
interest  and  significance  in  connection  with  the  re- 
lation between  the  Government  and  third  persons 
who  have  acquired  interests  in  these  lands  through 
and  under  the  entry  men.  After  the  tedious  formal- 
ity, notices  to  the  public,  and  hearings,  the  Govern- 
ment issued  its  final  certificate,  based  on  testimony 
taken  after  notice  given,  certif3ang  that  entrymeLi 
had  a  right  to  patent,  and  later  issued  the  patent, 
one  of  the  most  solemn  acts  done  by  the  Government 
in  the  administration  of  its  affairs.  The  Govern- 
ment's right  to  cancel  a  final  certificate  as  against 
a  bona  fide  purchaser  prior  to  patent,  was  challeng- 
ed by  one  of  the  ablest  opinions  written  by  any  of 
the  attorneys  general  of  the  United  States — that  of 
Caleb  Gushing,  Atty.  Gen.  7  Opinion,  657.  This  able 
opinion  has  not  been  followed  in  the  Land  Depart- 
ment— though  it  would  have  been  more  to  the  credit 
of  the  Government  perhaps  if  it  had  been,  and  the 
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influence  of  the  Government's  example  would  have 
been  beneficial  in  the  education  of  the  people,  and 
would  doubtless  haA^e  caused  them  to  be  more  in- 
sistent on  punishment  in  criminal  courts  whenever 
fraud  was  committed  upon  the  Government.  The 
principles  of  that  opinion  alwaj^s  were  and  still  are 
dominant  in  the  courts  in  those  matters. 

We  are  now  dealing,  however,  not  T\ith  a  final 
certificate,  but  with  a  patent  which  the  Government 
sent  forth  with  all  solemnity  and  credit  possible  to 
be  attached  to  any  document,  intending  that  the 
public  should  rely  upon  it.  It  is  akin  commercially 
to  the  confidence  which  is  attached,  or  which  should 
be  attached  to  commercial  paper,  and  it  is  known 
that  it  circulates  as  freely  and  its  speedily  as  long 
as  it  is  outstanding.  It  is  not  the  purpose  to  con- 
tend here  against  the  right  of  the  Government  to  set 
aside  a  patent  for  fraud  in  the  hands  of  anyone  \y\io 
has  acquired  the  title  with  guilty  knowledge.  The 
only  contention  here  urged  is  that,  the  Government 
be  held  to  the  same  rules  of  action  when  it  seeka 
relief  from  fraud  which  is  required  from  a  private 
individual  whenever  it  is  sought  to  interfere  with 
the  rights  of  third  parties  who  have  acquired  aii 
interest  in  the  property  without  knowledge  of  the 
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fraud.     In  United  States  v.  Detroit  Lumber  Com- 
pany, supra,  the  Court  says : 

"Any  person  who  deals  with  such  entrymen, 
— relying  upon  the  evidence  of  his  entry,  which 
are  in  all  respects  in  good  form  and  sufficienv, 
and  are  an  acknowledgement  by  Governnient 
officials  of  a  rightful  entry— ?.§  justly  entitled  fo 
the  consideration  of  a  court  of  equity,  mucti 
more  so  where  it  is  a  patentee." 

As  declared  in  that  case,  the  Government  stands 
in  a  court  of  equity  subject  to  the  rules  and  obliga- 
tions of  equity  in  good  conscience  the  same  as  an 
individual.  This  doctrine  has  been  declared  in  a 
number  of  Federal  cases,  as  follows : 

In  the  United  States  v.  Stinson,  25  Sup.  Ct.  Kep. 

pp.  42G,  the  Court,  speaking  unanimously  through 

Brewer,  Justice,  said: 

"The  Government  is  subjected  to  the  same 
rules  respecting  the  burden  of  proof,  the  quan- 
tity and  character  of  evidence,  the  presumptions 
of  law  and  fact,  that  attend  the  prosecution  of 
a  like  action  by  an  individual." 

The  case  last  mentioned  affirmed  the  opinion  in 

the  same  case  in  the  Court  of  Appeals  which  was 

delivered  by  Grosscup,  Judge,  and  in  which,  at  125 

Fed.  910,  he  said: 

"When  the  Government  seeks  its  rights  at  the 
hands  of  a  court,  equity  requires  that  the  rights 
of  others  as  well,  should  be  protected.  Parr  v. 
United  States,  08  U.  S.  4.38;  25  L.  Ed.  209  ..   . 
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The  substantial  considerations  underlying  the 
doctrine  of  estoppel  apply  to  Government  as 
well  as  to  individuals.  Chope  v.  Detroit  Plank 
Road  Co.,  47  Mich.  195 ;  26  Am.  Rep.  512.  Com- 
monwealth V.  Andre,  3  Pick.,  224." 

In  Walker  v.  United  States,  1.39  Fed.,  409,  Jones, 

Judge,  delivering  the  opinion  of  the  Court,  said : 

"While  underying  principle  of  all  the  deci: 
sions  is  that  when  the  sovereign  comes  into 
court— the  Court  has  authority  and  is  under 
duty  to  withhold  relief  from  the  sovereign  ex- 
cept upon  terms  which  do  justice  to  the.  citizen 
or  subject  as  determined  by  the  jurisprudence 
of  the  forum  in  like  subject-matter  betAveen  man 
and  man.  The  acts  or  omissions  of  its  officers, 
if  they  be  authorized  to  bind  the  United  States 
.  .  .  may  in  a  particular  case  work  an  estoppel 
against  the  Government." 

Citing:  Lindsav  v.  Hawes,  2  Black,  5G0;  17  L.  Ed., 
265. 

U.  S.  V.  Bank  of  Metropolis,  15  Pet.  392 ;  10 
L.  Ed.  774. 

Davis  V.  Gray,  16  Wall,  203 ;  2  L.  Ed.,  447. 

Sinking  Fund  cases,  99  U.  S.,  719 ;  25  L.  Ed. 
;  496. 

U.  S.  V.  Parker,  12  Wheat,  559 ;  6  L.  Ed.  728. 

i  Cooks  V.  U.  S.,  91  U.  S.,  398 ;  23  L.  Ed.  237. 

Duvall  V.  U.  S.,  27  Ct.  CI.,  60. 

Hartson  v.  U.  S.,  Ct.  CL,  456. 

''The  principle  that  the  sovereign  is  bound  by 
his  own  acts  .  .  .  is  a  w^holesome  one  and  re- 
quires the  Courts  to  visit  an  estoppel  upon  the 
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sovereign  in  a  particular  case  where  lie  invokes 
judicial  action." 

If  a  private  individual  issue  a  certificate  of  cor- 
porate stock,  a  warehouse  receipt,  or  a  bill  of  lading, 
bearing  his  endorsement  in  blank,  and  places  it  in 
the  hands  of  his  agent  with  instructions  which  are. 
disregarded  by  the  agent,  the  individual  cannot 
question  the  title  which  may  be  secured  by  any  inno- 
cent purchaser  dealing  with  the  agent.  This  is  true 
not  because  the  document  was  negotiable,  but  on  the 
grounds  of  estoppel,  on  the  principle  that  one  who 
has  placed  it  in  the  hands  of  a  third  person  to  injure 
another  shall  make  good  the  injury  which  has  been 
done.  Has  not  the  United  States,  by  leaving  these 
patents  stand  of  record  for  years  after  the  time  they 
saw  fit  to  indict  parties  criminally  in  connection 
with  the  alleged  frauds,  been  as  guilty  of  holding 
out  to  the  public  muniments  of  title  in  respect  of 
which  they  might  deal  as  the  partj^  who  sends  for- 
ward his  agent  with  bill  of  lading,  warehouse  re- 
ceipt, and  certificates  of  stock  endorsed  in  blank? 

If  a  private  individual,  having  knowledge  enough 
to  swear  out  a  warrant  for  criminal  arrest  in  con- 
nection with  fraudulent  acquisition  of  property 
should  nevertheless  leave  the  title  to  the  property 
standing  upon  the  public  records  from  two  to  three 
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years,  or  more  years  thereafter  without  any  lis 
pendens,  would  not  he  in  a  court  of  equity  be  charged 
with  laches  which  would  prevent  him  from  attack- 
ing the  title  of  any  person  who  may  have  acquired 
an  interest  therein  free  from  guilt?  Would  it  lie  in 
the  mouth  of  a  person  alloiving  the  title  to  stand 
open  of  record  in  that  way  to  charge  persons  ac- 
quiring an  interest  therein  with  negligence?  Has 
not  the  very  issuance  of  such  muniments  of  title  o-ct^Wi 
nnnTnV^1ee4  in  such  lands  with  a  confidence  which 
invited  and  induce<Sthe  public  to  extend  confidence 
silencmpi'ecautions  of  every  kind. 

I  have  no  doubt  that  between  private  individuals, 
a  Court  of  Equity  would  promptly  dismiss  a  com- 
plainant standing  in  such  a  position.  If  there  had 
been  circumstances  sufficient  in  this  case  to  create 
the  duty  to  make  inquiry  on  the  part  of  the  bank 
and  trust  company,  what  inquiry  could  have  been 
made,  and  what  would  have  been  the  result  of  tht- 
same?  If  they  had  sought  out  the  entrymen  they 
would  have  told  them  as  they  have  testified,  that 
they  had  no  prior  agreement  to  sell  their  claims,  and 
that  their  entries  were  made  bona  fide  for  their  o^vn 
use.  Receiving  this  information  they  would  haA^e 
been  justified  in  going  ahead  and  taking  the  mort- 
gages which  they  took.    The  verdict  of  acquittal  in 
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tlie  criminal  cases  affirmed  this.  Had  they  made  the 
inquir}^,  they  could  have  had  no  knowledge  of  illegal- 
ity ;  the  information  they  would  have  secured  would 
have  negatived  such.  Concerning  such  a  situation 
in  23  American  and  English  Encyclopedia  of  LaAv, 
second  edition,  page  514  ,it  is  said : 

"(8)   Discharge  of  Duty  to  Make  Inquiry— 

(a)  FAILUKE  TO  DISCOVER  ADVERSE 
RI(;HTS.— AMiere  a  purchaser,  having  been  put 
upon  inquiry  ,exercises  due  diligence  by  follow- 
ing the  line  of  inquiry  suggested,., aud'^ither 
fails  to  discover  the  existence  of  any  adverse 
rights,  or  becomes  satisfied  that  his  suspicions 
were  unwarranted,  or  that  some  chang^e.  in  the 
circumstances  had  obviated  the  grounds  of  his 
apprehension,  he  will  not  be  chargeable  mth 
notice.  Thus,  Avhere  a  purchaser  having  in- 
formation that  a  person  other  than  the  vendor 
is  in  possession  of  the  land,  exercises  due  dilig- 
ence in  investigating  the  nature  of  the  occup- 
ant's possession,  and  fails  to  gain  knowledge  of 
the  possessor's  rights,  the  notice  afforded  by  the 
possession  cannot  be  asserted  against  him. 
Likewise,  where  a  purchaser  is  put  upon  inquiry 
by  the  circumstances  that  a  tenant  is  in  posses- 
sion of  the  land,  and  after  making  due  inquiry 
fails  to  discover  the  fact  and  circumstances  of 
the  tenancy,  he  will  not  be  chargeable  mth 
notice  of  the  landlord's  title," 

F.  W.  Kettenbach  testified  practically  to  having 

made  the  inquiry  and  received  information  in  favor 

of  the  validity  of  claims  on  which  he  must  rely,  as 

declared  in  the  authority  just  quoted.    The  verdict 
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of  acquittal  in  tlie  criminal  case  corroborates  Ms 
report  of  the  result  of  the  inquiries  he  made  and 
Judge  Dietrich's  decision  adds  to  the  corroboration, 
in  fact,  confirms  the  position  taken  by  F.  W.  Ketten- 
bach  in  his  testimony.  Smith  vol.  G  pp.  3025-2026 
and  Kettenbach  Vol.  10,  3602.3603. 

There  were  no  circumstances  broup;ht  to  the  notice 
of  Mr.  Bro^^^l,  or  Mr.  Davies,  pertaining  to  the  titles 
they  were  acquiring  for  Clear^vater  Timber  Com- 
pany, which  would  arouse  any  question  in  their 
minds,  with  reference  to  the  titles,  much  less  create 
eA^en  any  suspicions,  and  they  come  clearly  within 
the  doctrine  in  the  case  of  United  States  v.  Detroit 
Lumber  oCmpany,  that  where  there  is  nothing  to 
excite  question  and  inquiry,  it  is  not  necessary  for 
them  to  hesitate  for  the  purpose  of  conjuring  up 
h}T)othetical  questions  of  illegality  to  be  investi- 
gated. 

With  substantially  all  the  claims  valid  as  found 
by  Judge  Dietrich,  how  can  it  be  said  that  a  pur- 
chaser was  negligent  even,  to  say  nothing  of  showing 
want  of  good  faith,  where  he  used  caution  and  dis- 
crimination as  F.  W.  Kettenbach  testifies  he  did, 
in  taking  titles  for  the  Bank  and  Trust  Company 
for  security  only.  Of  the  fourteen  claims  trans 
ferred  to  the  Idaho  Trust    Company    as    security, 
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Judge  Dietrich  found  only  one,  viz :  that  of  Guy  L. 
Wilson,  illegal,  and  that  the  Trust  Company  was  put 
upon  inquiry,  because,  it  was  one  of  the  claims  in- 
volved in  an  indictment  that  had  been  tried,  and 
the  officers  of  the  Trust  company  were  so  closely 
connected  with  parties  involved  in  the  case  that  it 
would  be  presumed  they  knew  enough  to  be  put  upon 
inquiry.  The  value  of  the  claim  was  not  enough  io 
justify  an  appeal  by  the  company.  A  presumption, 
is  a  dangerous  thing.  It  consists  in  "taking"  a 
thing  for  granted  without  any  proof  of  th^rcXoi^ec^g 
right  to  the  grant. 

It  does  not  .^eem  that,  ivJien  only  one  ehiim  out  of 
fifteen,  is  had,  people  should  he  precluded  from  pur- 
chasing ani)  of  the  fifteen  hecause  of  rumors  of  il- 
lef/alitf/,  (Hul  certainly  in  sucJi  a  rase  the  Government 
should  act  quicMy  in  asserting  its  right  j  more 
quickly,  and  with  less  misleading  A^acillalion  than  it 
has  done  in  this  case. 

Simply  because  there  have  been  general  vague 
pu]>lic  rumors  of  illegality  so  gi'oundless  as  to  be 
^A'ithout  basis  about  fifteen  time.^  to  each  single  in- 
stance of  verity,  does  not  result  in  reducing  the 
question  of  bona  fide  purchase,  to  a  question 
whether  there  was  illegality  in  fact  since  the 
question  of  bona  fide  purchase  concedes  the  illegal- 
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ity  and  depends  npon  tlie  bonji  fides  of  tlie  pur- 
chaser; The  fact  that  he  was  negligent,  does 
not  defeat  his  title  nor  does  anything  but  malei^ 
fides..  Where  a  court  below  holds  that  there 
was  no  illegality  in  a  title,  a  court  above  reverses 
the  holding,  there  is  so  little  foundation  for 
the  contention,  that  the  good  faith  of  the  purchaser, 
in  believing  the  title  good,  should  not  be  any  more 
subject  to  question  than  the  good  faith  of  the  judge 
below  in  so  deciding.  The  law  gives  a  Lis  Pendens, 
for  protection  of  one  claiming  to  have  been  defrauded 
and  in  case  of  alleged  fraud  a  party  is  required  to 
act  at  once  on  discovery  of  the  fraud. 
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A  purchase  under  a  quit  claim  deed  is  not  depriv- 
ed of  status  of  a  bona  fide  purchaser. 

Moelle  vs.  Sherwood,  148  U.  S.  21 ;  37  L.  ed. 
350;  13  Sup.  Ct.  Rep.  426; 

where  the  court  said : 

'•The  doctrine  expressed  in  many  cases,  that 
the  grantee  in  a  quitchiim  deed  cannot  be  treated 
as  a  bona  fide  purchaser  does  not  seem  to  rest 
upon  any  sound  principle.  It  is  asserted  upon 
the  assumption  that  the  form  of  the  instrument, 
— that  the  grantor  merely  releases  to  the  gran 
tee  his  claim,  whatever  it  may  be,  without  nay 
warranty  of  its  value,  or  only  passes  whatever 
interest  "he  may  have  at  the  time, — indicaies 
that  there  may  be  other  and  outstanding  clu  inis 
or  interests  which  may  possibly  affect  the  title 
of  the  property;  and  therefore  it  is  said  that 
the  grantee,  in  accepting  a  conveyance  of  that 
kind,  cannot  be  a  bona  fide  purchaser,  iind  en- 
titled to  protection  as  such,  and  that  he  is  in 
fact  thus  notified  by  his  grantor  that  there  may 
be  some  defect  in  his  title,  and  he  must  take  it 
at  his  risk.  This  assumption  we  do  not  think 
justified  by  the  language  of  such  deeds  or  the 
general  opinion  of  couA^eyancers.  There  may  be 
many  reasons  why  the  holder  of  property  mc\y 
refuse  to  accompany  his  conveyance  of  it  with 
an  express  warranty  of  the  soundness  of  its  title, 
or  its  freedom  from  the  claims  of  others,  or  (o 
execute  a  conveyance  in  such  form  as  to  imply 
a  warranty  of  any  kind,  even  when  the  title  is 
known  to  be  perfect.  He  may  hold  the  property 
only  as  a  trustee,  or  in  a  corporate  or  official 
character,  and  be  unAAilling,  for  that  reason,  to 
assume  any  personal  responsibility  as  to  its  title 
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or  freedom  from  liens,  or  he  may  be  unwilling 
to  do  so  from  notions  peculiar  to  Mmself ;  and 
the  purchaser  may  be  unable  to  secure  a  con- 
veyance of  the  property  desired  in  any  other 
form  than  one  of  quitclaim  ,or  of  a  simple 
transfer  of  the  grantor's  interest.  It  would 
be  unreasonable  to  hold  that,  for  his  in- 
ability to  secure  any  other  form  of  couA'cyance, 
he  should  be  denied  the  position  and  character 
of  a  bona  fide  purchaser,  however  free,  in  fact, 
his  conduct  in  the  purchase  may  have  been  from 
any  imputation  of  the  want  of  good  faith.  In 
many  parts  of  the  country  a  quitclaim,  or  a  sim- 
ple conveyance  of  the  gi^antor's  interest,  is  the 
common  form  in  which  the  transfer  of  real  estate 
is  made.  A  deed  in  that  form  is  in  such  cases  as 
effectual  to  divest  and  transfer  a  complete  title 
as  any  other  form  of  conveyance.  There  is  in 
this  country  no  difference,  in  their  efficacy  and 
operative  force,  between  conveyances  in  the 
form  of  release  and  quitclaim,  and  those  in  the 
form  of  grant,  bargain,  and  sale.  If  the  grantor, 
in  either  case,  at  the  time  of  the  execution  of  his 
deed,  possesses  any  claim  to  or  interest  in  the 
property,  it  ])asses  to  the  grantee.  In  the  one 
case — that  of  bargain  and  sale — he  impliedly 
asserts  the  possession  of  a  claim  to  or  interest 
in  the  property;  for  it  is  the  property  itself 
which  he  sells  and  undertakes  to  convey.  In  the 
other  case,  that  of  quitclaim,  the  gTantor  aflftrms 
nothing  as  to  the  ownership,  and  undertakes 
only  a  release  of  any  claim  to  or  interest  in  the 
premises  which  he  may  pos;-es,  without  assert- 
ing the  OA^^lership  of  either.  If  in  either  case 
the  grantee  takes  the  deed  with  notice  of  an  out- 
standing conveyance  of  the  premises  from  the 
grantor,  or  of  the  execution  by  him  of  obliga- 
tions to  make  such  conveyance  of  the  premises, 
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or  to  create  a  lien  tliereon,  lie  takes  the  property 
subject  to  the  operation    of    such    outstanding 
conveyance  and  obligations,  and  cannot  claim 
protection  against  them  as    a    bona    fide   pur- 
chaser.   But  in  either  case,  if  the  grantee  takes 
the  deed  mthout  notice  of  such  outstanding  con- 
veyance or  obligation  respecting  the  property, 
o/ notice  of  facts  which,  if  followed  up  Avould 
lead  to  a  knowledge  of  such  outstanding  con- 
veyance or  equity,  he  is  entitled  to  protection  ?s 
a  bona  fide  purchaser  upon  showing  that  the 
consideration  stipulated  has  been  paid,  and  that 
such  consideration  was  a  fair  price  for  the  claim 
or  interest  designated.     The  mere  fact  that  in 
either  case  the  conveyance  is  unaccompanied  by 
any  warranty  of  title,  and  against  incumbrances 
or  liens,  does  not  raise  a  presumption  of  the 
want  of  bona  fides  on  the  part  of  the  purchaser 
in  the  transaction.  *  *  *  *  The  character  of  bona 
Me  purchaser  must  depend  upon  attending  cir- 
cumstances or  proof  as  to  the  transaction,  and 
does  not  arise  as  often,  though,  we  think,  inad- 
vertently, said,  either  from  the  form  of  the  con- 
veyance, or  the  presence  or  the  absence  of  any 
accompanying  warranty." 

A  deed  of  the  land  instead  of  a  pure  quit  claim  of 

all  interest  in  the  land  is  not  a  qaitclaim,  such  as  is 

held  to  pass  title  subject  to  equities  only. 

U.  S.  vs.  Cal.  &  O.  Land  Co.,  13  Sup.  Ct. 
Kep.  458; 

Same  vs.  Dalles  Military  Road  Co.,  id.  4G.">. 
Even  in  those  places  Avhere  the  rule  Appellant  con- 
tends for  exists,  the  exceptions  and  qualifications 
thereof  nullify  it  in  this  case.    When  the  purchaser 


i  i 


gets  a  warranty  deed,  a  quitclaim  in  the  j)rior  chain 
of  title  is  of  no  effect  as  notice. 

23  Am.  &  Eng.  Encyc.  Law ;  2nd  Ed.  p.  572. 


YIII. 

The  authorities  are  much  divided  as  to  the  suffi- 
ciency of  prior  indebtedness  as  a  consideration  to 
entitle  one  to  protection  as  a  bona  fide  purchaser, 
and  any  other  equity  in  a  particular  case  may  turn 
the  balance  and  we  submit  the  peculiar  equities  in 
this  case  above  set  forth.    To  the  extent  there  pass- 
ed a  present  consideration  there  is  protection  tinder 
all  the  authorities,  and  where  a  present  considera- 
tion passes  in  addition  to  a  prior  debt,  protection 
should  be  given  for  a  whole  debt.    The  present  ad- 
vance of  more  money,  receiving  security    for    the 
newly  incurred  and  prior  debt,  especially  when  tlie 
latter  is  a  large  amount  is  the  equivalent  of  an  ex- 
tension of  time,  which  according  to  all  authority  i^ 
suf&cient. 

24  Am.  &  Eng.  Encyc.  Law,  2nd  Ed.,  139- 
140. 
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IX. 

Complainant  entirely  misconceives  the  relation 
to  this  case  of  the  absolute  deeds  to  Idaho  Trust  Co. 
to  secure  money.  The  authorities  cited  from  Eng- 
land and  Ala  that  absolute  deeds  to  secure  money 
are  a  "budge"  of  fraud  are  in  conflict  with  most 
other  decisions,  and  besides  are  cases  involving 
creditors  only  and  hold  it  a  budge  of  fraud  on  credi- 
tors only.  Here  was  no  fraud  because  the  trans- 
action was  recorded  in  the  minute  book  of  Idaho 
Trust  Co.  and  could  not  be  nor  was  it  attempted  to 
be  concealed  and  it  was  evidenced  by  written  con- 
tract which  recited  the  deed  was  given  to  secure 
money.  Vol.  5,  p.  1925-26-33-34-37.  A  right  of  fore- 
closure would  follow  a  default  without  any  express 
provision  therefor.  The  provision  against  sales 
without  Avritten  consent  and  authorit}^  of  mortga- 
gors referred  only  to  A'oluntary  sales  and  in  case  of 
such  filled  the  double  purpose  (a)  of  giving  the 
grantee  definite  authority  of  the  grantors  for  the  dis- 
position to  be  made  of  the  property  and  (b)  defi- 
nitely closing  out  grantors  right  of  redemption  after 
the  sales. 

It  is  respectfully  submitted  that  the  decree  beloAV 
should  be  affirmed.  JAMES  E.  BABB, 

Le\\iston,  Idaho. 
Solicitor  for  said  Appelk^e.s. 
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STATEMENT. 

These  several  actions  were  tried  at  one  and  the 

same  time  under  an  agreement  that  the  evidence  in 

support  of  the  particular  entries  involved  might  be 

applied  to  the  particular  entries  referred  to  in  the 


different  bills,  and  a  decision  rendered  based  upon 
the  evidence  the  same  as  if  the  evidence  in  each  par- 
ticular case  had  been  taken  at  separate  times,  and 
repeated  in  the  various  actions.  This  agreement 
was  made  in  the  lower  court  for  the  purpose  of 
avoiding  repetition  of  the  evidence  and  the  enlarge- 
ment of  the  record. 

A  fair  statement  of  the  facts  appears  in  the  deci- 
sion of  the  Honorable  Frank  S.  Dietrich,  Avho  tried 
the  cases  (Vol.  1,  pp.  250  to  305  of  Record),  and  we 
feel  that  we  could  add  but  little  to  the  comment  of 
the  learned  trial  court  in  that  opinion.  The  Court 
will  observe  that  the  trial  court  in  its  opinion  took 
each  individual  entry  and  considered  the  evidence 
and  the  law  as  it  applied  to  the  same. 

The  three  actions  are  based  upon  practically  the 
same  state  of  facts  and  the  reason  for  tiling  the  sep- 
arate actions  was  for  the  purpose  of  making  other 
subsequent  purchasers  parties,  and  adjudicating  the 
rights  of  the  various  claimants.  The  various  bills 
in  equity  charge  the  acquisition  of  land  in  violation 
of  the  criminal  statute,  and  by  conspiracy,  fraud, 
collusion  and  agreements  Avith  the  various  entry- 
men. 

We  will  first  call  the  Court's  attention  to  amend- 
ed bill   ill    equity    Xo.  388   (Page  329  of  Record). 


There  was  stricken  from  this  bill  all  of  paragraph 
tAvo.  Paragraph  three  charges  conspiracy  by  Wil- 
liam F.  Kettenbach,  George  H.  Kester,  William 
Dwyer,  Clarence  W.  Robnett  and  Frank  W.  Ketten- 
bach, and  the  various  entrjnnen,  and  charges  in 
substance : 

"That  the  said  defendants  did  unlawfully,  cor- 
rui:>tly,  combine,  conspire,  confederate  and  agree 
too-etiier  with  each  other,  and  Avith  divers  other 
persons,  some  of  Avhom  are  hereinafter  named, 
and  others  of  whom  are  to  the  complainant  un- 
knoAvn,  and  did  form,  make  and  enter  into  an 
unlawful,  corrupt  and  fraudulent  conspiracy, 
combination  and  agreement  with  each  other, 
and  with  otber  persons  aforesaid  for  the  pur- 
pose ?nd  to  the  end  of  defrauding  the  complain- 
ant of  the  title  and  ownership  of  diverse  large 
tracts  of  public  land  then  OAATied  by  the  Com- 
plainant. *  *  *  " 

This  is  substantially  the  charge  made  in  each  of 
the  bills,  and  as  Ave  understand  the  rule,  fraud  must 
be  proved  in  relation  to  each  and  CA^ery  entry,  and 
that  the  defendants,  Geoi-ge  H.  Kester.  William  F. 
Kettenbach,  and  William  DAvyer,  participated  in 
the  fraudulent  conspiracy  by  means  of  AAdiich  the 
land  Avas  acquired.  Paragraph  nine  sets  forth  the 
names  of  the  A-arious  entrymen,  and  the  description 
of  the  land,  and  in  order  to  correctly  determine 
AA'hether  or  not  fraud  existed  in  relation  to  the  vari- 


ous  entries,  it  will  be  necessary  to  refer  to  the  evi- 
dence in  su])port  of  such  entries. 

We  are  not  unmindful  of  the  contention  of  the 
Government  that  the  Timber  and  Stone  law  limits 
the  amount  of  land  which  an  individual  lau  acquire 
thereunder  to  IGO  acres,  and  by  reasons  of  the  fact 
that  the  defendants  have  acquired  more  than  IGO 
acres  they  have  acquired  the  same  in  violation  of 
the  Timber  and  Stone  act.  This  contention  is  un- 
tenable, and  in  violation  of  not  only  the  decision  of 
this  court  in  United  States  vs.  Barber  Lumber  Co. 
and  others,  194  Fed.,  p.  24,  but  also  the  case  of 

St.  Louis  Smelting  &  Eefin,  Co.  vs.  Thomas 
F.  Kemp,  104  U.  S.-()3()-G57;  26  L.  Ed.  875- 
882. 

In  the  last  mentioned  case,  on  page  880  the  court 


savs : 


"It  authorized  the  issue  of  patents  foi*  claims 
on  veins  or  lodes  of  quartz  or  other  'rock  i  n 
place'  bearing  gold,  silver,  cinnabar  or  copper. 
Placer  claims  first  became  the  subject  of  regu- 
lation by  the  ^Mining  Act  of  July  9th,  1870, 
which  provided  that  patents  for  them  might  be 
issued  under  like  circumstances  and  conditions 
as  for  vein  or  lode  claims,  and  that  persons  hav- 
ing contiguous  claims  of  anij  size  might  make 
joint  entry  thereof.  But  it  also  provided  that 
no  location  of  a  placer  claim  thereafter  made 
should  exceed  one  hundred  and  sixlv  acres  for 
one  person  or  an  association  of  persons.  The 
iMining  Act  of  May  10th,  1872,  17  Stat,  at  L.,  91, 


declared  that  a  location  of  a  placer  claim  siib- 
sequentl}^  made  should  not  include  more  than 
twenty  acres  for  each  individual  claimant. 
These  are  all  the  provisions  touching  the  extent 
of  locations  of  placer  claims,  and  they  are  re- 
enacted  in  the  Revised  Statutes,  Sees.  2330, 
2331.  A  limitation  is  not  put  upon  the  sale  of 
the  ground  located,  nor  upon  the  number  of  lo- 
cations Avhich  may  be  acquired  by  purchase,  nor 
upon  the  number  which  may  be  included  in  a 
patent.  Every  interest  in  lands  is  the  subject 
of  sale  and  transfer,  unless  prohibited  by  stat- 
ute, and  no  words  allowing  it  are  necessary.  *  *  "^ 
"In  addition  to  all  this,  it  is  difficult  to  per- 
ceive what  object  would  be  gained,  what  policy 
subserved,  by  a  prohibition  to  embrace  in  one 
patent  contiguous  mining  ground  taken  up  l)j 
different  locations  and  subsequently  purchased 
and  held  by  one  individual.  He  can  hold  as 
]nnny  locations  as  he  can  purchase,  and  rely 
upon  his  possessory  title.  He  is  prolectf  d  there- 
under as  completely  as  if  he  held  a  patent  for 
them,  subject  to  the  condition  of  certain  annual 
expenditures  upon  them  in  labor  or  improve- 
ments." 

This  decision  seems  to  be  very  nmch  in  point.  The 
Timber  and  Stone  laAV  prohi1)ited  the  making  of 
more  than  one  timber  and  stone  entry  of  160  acres, 
but  there  is  no  prohibition  of  the  amount  one  indi- 
vidual may  purchase.  He  may  acquire  by  purchase 
all  of  the  claims  he  can  ])ay  for. 

.Fu  line  with  these  decisions  is  ihe  case  of 

Williamson  vs.  United  States,  207  U.   S., 
425; 
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United  States  vs.  Biidd,  144  U.  S.,  154; 

United  States  vs.  Detroit  Lumber  Co.,  200 
U.  S.  321 ; 

United  States  vs.  Clark,  200  U.  S.  GOl. 


THE  EA'IDEXCE. 
AYe  now  call  the  court's  attention  to  tlie  following 
entries  and  the  evidence  of  the  Government  in  sup- 
poi't  of  its  contentions,  omitting  for  the  time  being 
any  reference  to  the  evidence  on  the  part  of  the 
defendants  or  of  the  defendants  themselves. 

CARRIE  D.  MARRIS. 

We  first  call  the  Court's  attention  to  the  claim  of 
CARRIE  D.  MARIS.  The  evidence  is  found  at 
pages  20()9  to  2084,  direct  examination,  and  pages 
2084  to  2090,  cross-examination.  The  witness  on 
l)age  2070  identifies  her  application  to  purchase,  the 
non-mineral  affidavit,  the  sworn  statement,  and  the 
cross-examination  taken  at  the  time  of  making  her 
final  proof,  and  the  various  other  papers  in  support 
of  her  entry.  She  also  testified  at  page  2071  that  at 
the  time  she  made  her  entry  she  was  a  clerk  in  a  dry- 
goods  store ;  that  Clarence  W.  Robnett  first  spoke  to 
her  about  taking  up  a  claim;  and  on  page  2072  the 
Avitness  testifies : 


"A.  AVell,  lie  told  me  it  wasn't  necessary  for 
me  to  have  the  money.  Well,  I  told  liim  I  didn't 
see  hoAV  T  conld  get  it,  and  lie  went  on  to  exi^lain 
tliat  if  I  went  out  and  took  It  up,  tliat  he  would 
furnish  all  the  expense  money,  find  me  a  pur- 
chaser ;  that  when  I  liad  proved  up  on  the  claims 
he  would  find  a  buyer,  and  then  the  expense 
money  was  to  he  taken  out  of  what  I  got  for  the 
claim,  and  the  profits  Avere  to  be  divided  half 
lietween  himself  and  myself." 

The  witness  also  testifies  that  Robnett  furnished 
her  the  money  with  which  to  pay  her  expenses  for 
publication  fees,  and  for  the  purchase  of  the  land. 
On  pa^e  2079  the  witness  answers  in  reply  to  a  lead- 
ing question  by  counsel  for  the  Government  as  fol- 
lows : 

"0.  Xow,  Avhen  you  took  u])  this  land,  Mrs. 
Rexford,  did  you  understand  that  you  were  to 
convey  it  to  whoever  Robnett  told  you  to,  and  he 
was  to  divide  it? 

A.    Well  he  said  he  would  find  a  purchaser." 

A  fair  inference  from  the  witness  direct  examina- 
tion is  that  she  took  up  the  land,  and  Robnett  Avas  to 
find  a  ])urchaser  for  it.  The  AAitness  testifies  on 
cross-examination,  beginning  at  page  2084,  that  she 
does  not  remember  of  signing  any  instrument  to 
Mrs.  SiilliA^an,  notAvithstanding  there  Avas  a  mort- 
gage to  Mrs.  Sullivan.  The  eAidence  shoAVs  clearly 
that  Robnett  borroAved  the  money  from  Mrs.  Sulli- 
van with  Avhich  to  make  final  proof.     The  Avitness 


did  not  deed  the  land  to  Robnett  until  immediately 
prior  to  her  marriage.  On  page  2085  the  witness 
testifier : 

"(}.  Xow,  after  you  made  your  iinal  proof, 
you  held  the  land  how  long  before  3^ou  finally 
.deeded  it  to  :Mr.  Kobnett? 

A.  I  deeded  it  to  him  on  the  2nd  of  June, 
along  late  in  the  afternoon,  and  I  was  married 
the  next  day.  I  was  married  on  the  3rd  of 
June,  aud  T  deeded  it  to  him  on  the  2nd  of  June, 
1903. 

Q.  And  you  made  A-our  final  proof  November 
22,  1002." 

The  witness  also  testifies  on  pages  2085  and  2080 
that  she  frequently  talked  with  Clarence  W.  Rob- 
nett in  the  meantime  about  selling  the  land,  At 
page  2085  the  witness  answers : 

"A.  Ofttimes,  yes,  and  he  would  keep  me 
thinking  that  in  just  a  day  or  two,  or  a  few  days 
or  a  week,  he  would  have  a  buyer  for  it.  T  even 
sat  in  that  room,  office  in  the  bank,  while  he  tel- 
ephoned. T  didn't  know  who  to,  but  he  made  me 
thiidv  he  Avas  talking  to  a  ninn  in  Moscow;  to  a 
man  tl^at  was  just  ready  to  purchase  the  land; 
and  when  T  left  the  office  that  day,  I  thought  I 
would  have  my  money  in  a  very  few  days.  He 
Avas  talking  oA^er  long  distance,  and  I  listened 
to  the  conA'ersation." 

On  page  2087  the  Avitness  testifies  that  she  never 

kneAV  the  land  Avas  sold  to  Kester  and  Kettenbach; 

and  on  page  2088  she  testified  that  she  ueA^er  knew 

that  Robnett  sold  the  land  at  all,  and  on  page  208G 
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the  witness  testifies  tliat  slie  never  got  a  cent  after 
she  was  married.  It  seems  that  Kobnett  eA-en  sold 
the  land  and  did  not  pay  the  entrj^voman  what  he 
had  agreed  to  pay  her  for  the  same.  On  page  2081) 
the  Avitness  testifies : 

''Q.  Now,  at  any  of  these  times  Avhen  you  en- 
tered the  bank  to  see  Robnett,  yon  had  no  con- 
versation Avith  Kester  or  Kettenbach? 

A.  XeA^er.  Clarence  Robnett  is  the  only  one 
T  eA'er  had  any  dealings  AAith  at  all. 

Q.  You  ncA^er  had  any  agreement  or  under- 
standing that  you  aa^ouUI  sell  your  land  to  Kes- 
ter and  Kettenbach? 

A.  XeA^er.  That  Avas  neA^or  mentioned ;  as  to 
Avho  Avere  the  buyers  he  neA^er  mentioned  except 
the  once  Avhen  I  supposed  he  Avas  talhing  to  Mos- 
SOAV,  then  he  told  me  that  a  man  by  the  name  of 
Nat  iiroAvn  AA^as  the  buyer.  That  Avas  the  only 
name  that  he  ever  mentioned  as  a  purchaser — 
no,  I  belieA  e  there  Avas  a  lumber  company,  but  T 
don't  belieA^e  I  remember  Avho  the  company  Avas 
— some  company,  anyhoAv— but  the  only  indiAid- 
ral  he  mentioned  Avas  a  man  by  the  name  of  Xat 
BroAvn,  and  I  supposed  he  Avas  talking  to  him 
Avhen  I  overheard  that  couA^ersation  over  the 
telephone  in  the  bank.  ^  *  * 

Q.  In  fact,  yon  had  no  definite  agreement  to 
sell  your  land  before  you  made  A^our  final  proof, 
did  you? 

A.  Well,  noAv,  the  first  time  he  offered  me  the 
proposition  to  take  this  claim  he  told  me  he 
AA'ould  go  ahead  and  see  to  the  selling  of  it,  and 
I  Avon  Id  haA'e  no  more  trouble,  and  all  I  Avould  be 
required  to  do  Avould  be  to  take  the  land  and 
l)roA"e  up  on  it,  and  he  Avould  see  to  the  rest. 
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Q.    He  would  find  you  a  l)U3'er? 

A.  Find  a  buyer  and  sell  it  for  me,  and  lie 
would  divide  the  profits;  tLat  was  thoroughly 
understood  then. 

i}.  And  there  was  no  name  mentioned  as  to 
who  you  should  deed  it  to? 

A.    Xo,  there  wasn't. 

Q.  And  there  Avas  nothing  said  about  you 
deediniT  it  to  nnyone? 

A.    No,  there  wasn't.'' 

On  page  2521  of  the  record  appears  the  affidavit 
of  Clarence  W.  Robnett  in  relation  to  this  entry,  a 
portion  of  the  affidavit  being  as  follows: 

"That  the  said  (xeorge  IT.  Kester  and  William 
F.  Kettenbach  knew  nothing  about  the  land,  or 
the  acquiring  of  the  same  by  the  said  Carrie  D. 
Maris  for  more  than  a  year  after  finnl  i)roof  was 
made,  and  was  only  a  very  short  time  after  affi- 
ant opened  negotiations  with  the  said  George 
H.  Kester  and  AA'illiam  F.  Kettenbach  for  the 
purchase  of  the  land  before  the  sale  was  made. 

That  no  agreement  of  any  kind  or  nature  ex- 
isted between  affiant  and  said  George  H.  Kester 
and  William  F.  Kettenbnch,  or  between  atfiant 
and  the  said  Carrie  D.  Maris  for  the  purchase 
of  the  land  prior  to  the  time  the  sworn  state- 
ment was  filed  or  prior  to  the  time  final  proof 
was  made,  and  no  agreement  of  any  kind  or  na- 
ture ever  existed  betweeen  George  H.  Kester  or 
William  F.  Kettenbach  and  the  said  Carrie  D. 
Maris  to  the  knowledge  of  affiant  prior  to  the 
time  final  proof  was  made  for  said  tract. 

C.  W.  ROBXETT." 

Subscribed  and  sworn  to,  July  1,  11)09. 

The  affidaAit  is  set  out  in  full  at  pages  2521  to 
2521  inclusive. 
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Tlie  defendants,  Kester,  Kettenbach  and  Dwyer, 
also  testified  that  no  agreement  to  purchase  the 
tract  of  land  Avas  ever  made  prior  to  the  time  of 
final  proof  and  that  no  negotiations  for  the  pur- 
chase of  the  same  were  begiin  until  more  than  a 
year  after  final  proof  was  made ;  that  the  land  was 
purchased  in  the  usual  course  of  business  and  a 
valuable  consideration  paid  therefore,  to-wit,  the 
sum  of  $1,G00.  It  occurs  to  us  that  if  such  evidence 
as  this  will  not  protect  an  entry,  it  is  hard  to  con- 
ceive of  a  circumstance  where  an  entry  could  not  be 
cancelled  in  case  it  is  attacked  for  any  purpose. 

On  page  3333  the  defendant,  William  Dwyer,  tes- 
tifies that  he  cruised  the  Carrie  DeMaris  claim.  And 
he  further  testifies  as  follows: 

''Q.    How  did  you  come  to  cruise  it? 

A.  A  couple  of  3^ears  or  three  years  ago  I 
think  I  was  in  Pierce  and  I  got  a  long  distance 
call,  and  Mr.  Kester  asked  me  if  1  would  go 
and  cruise  a  piece  of  land  over  on  Reed's  Creek, 
over  in  Section  12,  and  I  told  him  I  would,  I 
guess.  *  ^i^  *  And  so  a  few  days  later  he  called 
me  up  at  Pierce  and  told  me  to  go  and  look  at 
that  claim,  and  so  I  did ;  and  when  T  came  back 
Mr.  Kester  told  me  be  had  bought  it;  and  that 
is  all  I  know  about  the  Carrie  D.  Moris  claim." 

He  also  testifies  that  he  had  nothing  to  do  with 

her  filing  upon  the  claim  or  with  purchasing  it  or 

the  final  proof. 


12 

JOHN  H.  LITTLE. 
The  evidence  of  John  H.  Little  appears  at  pages 
1009  to  1(523,  direct  examination,  and  1(;23  to  1G27 
cross-examination.  It  is  charged  that  the  entry  of 
John  H.  Little  Avas  frandnlent  in  that  an  agreement 
existed  prior  to  the  filing  of  the  sworn  statement 
whereby  the  defendants  George  H.  Kester  and  Wil- 
liam F.  Kettenbach  and  C.  W.  Kobnett  shonld  ac- 
qnire  title  to  this  tract  of  land.  It  is  necessary  to 
refer  briefly  to  the  evidence  of  John  H.  Little  in 
relation  to  his  acquiring  title  to  the  land.  On  page 
IGIG  the  witness  testifies  that  the  first  agreement 
Avas  that  Robnett  Avas  to  procure  the  money  from 
Curtis  Thatcher  for  the  purpose  of  paying  the  pur- 
chase price  and  the  necessary  expenses ;  that  Curtis 
Thatcher  was  unable  to  go  through  Avith  the  deal  and 
Robnett  had  to  make  other  arrangements  for  the 
money.  This  is  in  corroboration  of  the  eviednce  of 
Mr.  Kester  Avherein  Mr.  Kester  testified  that  Rob- 
nett came  to  him  on  the  day  final  proof  Avas  to  be 
made  and  applied  to  him  for  the  loan  for  the  pur- 
chase of  the  land;  that  no  agreement  of  any  kind  or 
nature  Avas  exev  talked  of  AA^hereby  he  should  pur- 
chase the  land  (EAidence  of  Kester,  pg.  3117-8). 
Mr.  Little  made  his  final  proof,  purchased  the  land, 
mortgaged  the  same  for  the    purchase   price,    and 
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after  holding  it  for  some  time  lie  sold  it  to  William 
F.  Kettenbach ;  ami  on  pages  1619  and  1620  tlie  wit- 
ness testifies  in  response  to  a  question  from  Mr. 
Gordon : 

"Q.  And  did  you  have  a  talk  with  him  (Kes- 
ter)  before  you  turned  the  property  over  to  him 
and  told  him  about  your  conversation  with  Kob- 
nett? 

A.  Yes,  sir ;  he  told  me  he  had  nothing  to  do 
with  what  Robnett  may  have  had  to  say  in  re- 
gard to  that,  because  Robnett  was  in  with  some 
other  interest  on  a  deal  of  some  kind  to  sell  the 
timber,  and  that  he  had  been  unsuccessful.  The 
timber  market  Avas  dead,  and  he  couldn't  wait 
any  longer,  he  said  that  he  had  to  have  his 
money." 

On  page  1623  the  mtness  testified  as  follows : 

"Q.  Mr.  Little,  how  long  did  you  keep  j^our 
land  after  you  made  final  proof  before  you  nego- 
tiated a  sale  of  it — before  you  talked  of  selling 
it? 

A.  Well,  a  short  time  afterwards  1  had  a  tallv 
vrith  Mr.  Robnett  in  regard  to  it,  and  reminded 
him  of  his  promise  to  dispose  of  it." 

Here  the  witness  tells  about  Robnett  stating  that 

he  was  forming  a  pool   in   which   he   had   included 

many  claims,  and  on  the  same  page  he  testifies: 

"Q.    Xow,  did  he  say  who  was  in  that  pool? 

A.    Xo,  he  didn't  mention  any  names. 

Q.  He  never  mentioned  Kester's  ^nd  Ketlen- 
bach's  names? 

A.  No,  he  never  mentioned  their  names  to  me 
at  anv  time. 


14 

Q.  Xow,  liow  long  before  October  24tli,  1!)0 1, 
was  it  before  you  talked  to  Mr.  Kettenbacli 
about  buying? 

A.  Well,  I  talked  to  him  up  the  street  here, 
right  about  opposite  this  next  corner,  one  niglit 
— stopped  him  in  his  rig,  and  I  talked  to  him 
about  it,  and  he  said  he  didn't  know  anything 
about  it,  if  I  remember  correcth' ;  that  he  wasn't 
buying  any  timber;  but  to  go  ahead  and  see 
Clarence;  he  said,  'Clarence  is  looking  after 
that  thing  the  best  he  can.'  He  said  he  knew  he 
was  in  some  kind  of  a  deal  to  dispose  of  some  of 
the  claims  for  the  boys. 

Q.    AVell,  what  boys? 

A.  Well  the  boys  around  town  here  that  were 
in  that  country  up  there  Aviiere  I  was-Storer 
and  myself  and  Mr.  Benton  and  some  others. 

Q.  Kettenbach  told  you  to  try  to  sell  to  some- 
one else,  didn't  he? 

A.  Yes ;  he  told  me  to  try  to  sell  to  someone 
else.  Well,  I  told  him  that  Robnett  claimed  tha  t 
according  to  our  agreement  he  was  to  sell  my 
claim  for  me,  it  Avas  in  the  pool,  and  I  coublu't 
see  how  I  could  sell  to  anyone  else  as  loni:  as  it 
was  in  that  pool.  They  explained  to  me  that  the 
land  was  more  vahiable — that  they  could  get 
more  out  of  it — if  the  land  \vas  all  together. 

Q.  Then  your  arrangement  with  Robnett  v^as 
not  carried  out? 

A.    Xo,  it  was  not. 

Q.  And  did  you  say  that  Kettenbach  told  you 
that  he  had  nothing  to  do  with  Rolmett's  deal, 
or  the  sale  that  Robnett  was  to  make  of  the 
land,  or  something  of  that  sort? 

A.  Well  yes,  if  I  remember  correctly.  It  is 
all  so  long  ago  that  the  deal  nearly  all  has  gone 
from  my  mind,  except  just  the  main  points  of 
the  case. 
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L^You  had  no  contract  or  understanding  or 
agreement,  either  express  or  implied,  with  Mr. 
Kettenbach  or  Mr.  Kester  or  Mr.  Dwyer,  to  sell 
them  this  land,  before  you  filed  j^our  sworn 
statement? 

A.    No,  sir. 

Q.     Or  before  you  made  your  final  proof 

A.    Xo,  sir. 
Q.     And  nothing  until  mare  than  a  year  after 
you  made  j^our  final  proof — October  24th,  1904 
— some  time  about  that  time? 

A.    I  don't  remember  the  dates  at  all. 

Q.    About  the  time  you  executed  the  deed? 

A.    Yes,  sir." 

In  this  particular  case  it  seems  that  the  entryman 
tried  to  sell  his  land  to  various  parties  and  finally 
persuaded  W.  F.  Kettenbach  to  purchase  the  land  at 
the  price  for  which  it  was  sold.  Kettenbach  was  not 
anxious  to  acquire  the  land ;  he  was  not  purchasing 
land  at  that  time,  and  it  seems  that  the  price  he  paid 
was  more  than  the  entryman  could  obtain  from  any- 
one else.  It  seems  very  stra  ige  that  such  evidence 
as  this  would  support  a  charge  of  fraud  and  espe- 
cially the  charge  of  a  prior  agreement  to  purchase 
the  land  prior  to  the  filing  of  the  sworn  statement. 


ELLSWORTH  M.  HAKRINGTON. 

Ellsworth  M.  Harrington's  direct  examination  be- 
gins on  page  1347.  On  page  1350  the  witness  testi- 
fies that  he  asked  Mr.  Robnett  something  about  tak- 


ing  up  a  timber  claim.  On  page  1355  tlie  witness 
testifies  in  response  to  a  leading  question  that  Rob- 
nett  first  broached  this  subject  to  the  witness  aud 
suggested  that  he  (Robnett)  advance  the  money  for 
the  purpose  of  taking  up  a  claim,  and  that  Robneti 
was  to  get  a  commission  out  of  it  for  selling  the 
claim. 

"Q.    Then  he  was  to  sell  the  claim? 

A.  No,  he  wasn't  to  sell  it — if  he  did  sell  it 
he  Avas  to  get  a  commission  for  selling  it.  There 
Avasn't  no  agreement  that  he  Avas  to  sell  it. 

Q.  You  mean  a'ou  didn't  haA-e  any  Avritten 
agreement? 

A.  Xo,  nor  no  verbal  agreement  in  that  Avay; 
not  positiA^e.  He  Avas  dealing  in  timber  claims, 
and  if  he  had  a  chance  to  sell  it,  he  had  my 
permission  to  sell  it. 

Q.  That  Avas  the  original  understanding,  Avas 
it  not? 

A.  T  don't  think  there  eA^er  Avas  any  exact 
understanding  made  about  it.  It  Avas  a  kind  of 
a — I  don't  knoAV  Avhetlier  you  Avould  call  it  a 
mutual  agreement  or  not;  Ave  Avere  brother  in 
laAvs,  and  naturally,  as  he  Avas  in  the  timber 
business  he  Avould  handle  my  claim  for  me." 

The  Avitness  further  testifies  on  page  i:556  as  to 
Robnett  trying  to  sell  the  claim  after  final  proof  AA^as 
made.  On  page  1300  the  AA^tness  testifies  that  he 
sold  the  land  to  W.  F.  Kettenbach ;  that  he  signed  a 
deed  bearing  date  May  8,  1906;  the  patent  Avas  is- 
sued August  3,  1904;  the  sAvorn  statement  Avas  filed 
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March  20;  Receiver's  receipt  and  Register's  certi- 
ficate issued  June  15, 1903.  It  will  thus  be  seen  that 
the  entryman  held  his  land  from  the  time  he  made 
his  proof  on  June  15,  1903,  until  May  8,  1906,  before 
he  made  the  sale. 

.On  page  1300  the  mtness  testifies  that  he  held  the 
land  three  years  after  making  final  proof,  that  he 
never  talked  mth  Mr.  Kettenbach  regarding  a  sale 
of  the  land  at  all;  that  he  had  some  conversation 
^Yith  Robnett  regarding  the  salc:;  of  the  land,  but 
never  talked  with  Eobnett  concerning  a  sale  of  it  to 
Kettenbach.  The  evidence  of  the  witness  is  corro- 
borated by  the  evidence  of  William  F.  Kettenbach 
and  the  other  witnesses  in  relation  to  the  acquiring 
of  title  to  this  land. 


WREX  PIERCE. 

We  do  not  consider  it  necessary  to  enter  into  a 
lengthv  discussion  concerning  the  entry  of  Wren 
Pierce,  for  the  reason  that  Wren  Pierce > did  not  ap- 
pear and  testify.  The  only  evidence  in  relation  to 
this  being  a  fraudulent  entry  is  an  unsupported 
statement  of  Robnett  which  is  inconsistent  with  be- 
lief, and  in  conflict  with  the  evidence  of  Kester  and 
Kettenbach.    It  is  sufficient  to  sav  that  the  evidence 
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conclusively  shows  that  there  was  uo  fraud  in  the 
acquisition  of  title  to  this  particular  tract  of  land. 

BEXJAMIX  F.  BASHOE, 
The  evidence  of  Benjamin  F.  Bashor  appears  at 
pages  2090  to  2101' of  the  record.  Mr.  Bashor  testi- 
fied that  Mr.  Robnett  first  spoke  to  him  concerning 
the  location  of  a  timber  claim;  that  there  was  but 
little  said  about  it ;  it  was  in  the  early  part  of  the 
year  1903,  either  January  or  February.  He  simply 
told  the  Avitness  it  was  a  chance  to  make  some 
money;  that  there  were  timber  claims  being  taken 
up.  On  page  2093  the  witness  testifies  that  he  gave 
his  note  for  the  location  fee;  that  he  gave  his  note 
for  the  entire  fee  for  location,  cf  $100  or  $125,  and 
$400  for  the  purchase  of  the  land.  The  Avitness  gave 
Robnett  a  mortgage  for  the  amount.  This  was  on  the 
same  day  he  made  his  final  proof;  that  he  had  no 
conversation  with  Mr.  Kettenbach.  On  page  2099 
the  witness  testifies  on  cross-examination  as  fol- 
lows : 

''Q.  You  had  no  arrangement  or  understand- 
inw  with  Mr.  Robnett  to  sell  this  land  before  vou 
made  A^our  proof? 

A.   Xo. 

Q.  And  no  such  arrangements  with  Ketten- 
bach and  Kester? 
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A.  Xo  sir ;  never  a  word  said  amoug  any  of  us 
or  either  of  us  before  final  proof  was  made. 

Q.  How  long  Avas  it  after  you  made  your 
final  proof  before  you  sold  your  land? 

A.  As  near  as  I  remember,  it  was  about — it 
must  have  been  in  the  neighborhood  of  three 
years,  before  the  conveyance  was  made." 

The  witness  also  testified  he  got  $1100  for  the 

claim.    The  evidence  of  this  witness  is  corroborated 

by  the  evidence  of  William  F.  Kettenbach  and  is 

certainly  sufficient  to  show  that  this  entry  is  valid 

and  should  be  sustained. 


JOSEPH  B.  CLUTE, 
The  next  entry  is  that  of  Joseph  B.  Clute,  which 
is  included  in  the  amended  bill  by  mistake  as  the 
same  was  intended  to  be  and  was  included  in  Bill 
Xo.  100.  We  will  refer  more  particularly  to  this 
entrv  in  our  reference  to  Bill  Xo.  400. 


FRAXCIS  M.  LOXCI,  JOHX  H.  LOXG, 
BEXJAMIX  F.  LOXG. 

These  three  entries  may  properly  be  considered  to- 
gether and  a  reference  to  the  evidence  of  John  H. 
Long  will  be  sufficient  as  it  appears  that  he  was  act- 
ing in  the  interests  of  the  three.  We  will  call  at. 
tention,  however,  to  a  repetition  jf  the  entry  of  Ben- 
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jamin  F.  Long,  the  first  description  wherein  the  land 

is  described  as  Section  18  being  an  error.    The  only 

land  entered  upon  by  Benjamin  F.  Long  was  in  Sec 

tion  13. 

We  call  attention  to  the  evidence  of  John  H.  Long 

and  the  statements  therein  made,  appearing  on  page 

1254  of  the  record,  wherein  the  witness  testifies : 

"A.  Xo;  I  had  spoken  to  him  (Robnett)  some 
time  prior  to  that  about  taking  up  a  claim,  and 
at  that  time  he  didn't  have  no  claim.  I  guess  he 
hadn't  entered  into  the  timber  business,  or  some- 
thing, and  then  afterwards  he  thought  he  had 
a  good  proposition  and  called  me  in  . 

Jjc  jjc  ;li  ;(; 

"A.  The  proposition  he  made,  as  near  as  I 
can  remember,  was  that  he  would  locate  me  on  a 
timber  claim,  and  he  Avould  loan  me  the  money 
with  which  to  prove  up  with,  and  he  would 
charge  me  $12,5  for  location  fee,  I  believe,  some- 
thing like  that,  and  I  was  to  pay  $200,  I  believe, 
for  the  use  of  this  money,  and  the  risk  as  he  ex- 
plained it,  in  making  this  loan.  I  think  he  said 
he  had  no  interest  in  it  except  that  he  must  have 
a  little  bonus,  as  he  called  it,  or  something  like 
that,  to  insure  him  a  little  something  for  his 
trouble,  and  for  the  man  that  furnished  the 
money — that  loaned  this  money,  that  had  money 
to  loan  for  that  purpose;  he  wanted  a  little 
somethinsf  out  of  it. 

^     -^     Hi     ^ 

"A.  And  I  think  that  th-s  Avas  to  be  incor- 
porated into  a  mortgage  after  the  final  receipt 
Avos  receiA^ed. 

*     ^     *     ^ 
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"A.     M}-  fatlier,  brotlier  and  I  went  to  the 

bank  and  gave  a  note  one  day  after  date. 
^     ^     rf/i     ^ 

"Q.  What  were  you  to  do  with  youi-  land  after 
you  had  made  your  final  proof? 

A.  Well,  there  was  nothing  said  as  to  what 
we  were  to  do  Avith  it  any  more  than  he  might 
be  able  to  sell  it,  and  realize  a  profit  of  about 
$800  on  it. 

Q.     Didn't  he  guarantee  you  so  much? 

A.    Ko,  he  said,  I  may  sell  it  for  $800.00. 

A.    Was  he  to  have  the  right  to  sell  it  for  you? 

A.  Xo,  not  particularly;  anybody  had  the 
right  to  sell  it. 

Q.  T  am  speaking  now  about  what  your  con- 
versation was. 

A.  I  asked  him  if  I  had  the  privilege  of  sell- 
in  "•  this  to  anvbodv  I  wanted  to,  and  he  said  I 
had.'- 

On  pages  1270  and  1272  appears  an  escrow  agree- 
ment for  the  sale  of  this  land  to  one  J.  M.  Hayden. 
This  agreement  Avas  executed  by  Mr.  Long  and  Mr. 
Hayden  long  prior  to  the  time  the  land  was  pur- 
chased by  Mr.  Kettenbach. 

On  pages  1272  and  1274  the  witness  relates  cer- 
tain couA'ersations  Avith  Mr.  Kettenbach  relatiA^e  to 
the  sale  of  the  land  to  him,  and  the  purchase  of  a 
note  by  Mr.  Kettenbach  from  Kobnett. 

On  page  1277  the  Avitness  testifies  that  the  affi- 
davit he  made  at  the  time  of  making  final  proof  is 
true.    In  this  afftdaAdt  he  states  that  he  has  no  con- 
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tract  or  agreement  either  directly  or  indirectly  with, 
anyone  for  the  purchase  of  the  land. 

On  pages  1278  to  1297  appeals  the  evidence  of 
Francis  M.  Long,  and  on  page  1280  the  witness  testi- 
fies: 

"Q.  And  was  there  an}^  understanding  as  to 
how  much  you  were  to  get  out  of  this  claim? 

A.    No,  sir. 

Q.    AVasn't  anything  said  ahout  that? 

A.    No  sir. 

Q.  AMiat  were  you  to  do  with  the  claim  after 
you  got  it? 

A.  We  intended  for  to  pay  this  claim  out — • 
get  money  and  pay  this  claim  out.  I  had  no 
money  of  my  own  that  I  couldn't  get  a  hold  of 
at  that  time,  is  the  reason  I  borrowed  this 
money.  We  aimed  to  pay  it  out  and  keep  the 
claim. 

Q.    What  Avere  you  going  to  keep  it  for? 

A.    Well,  for  the  value  of  the  timber." 

On  pages  1296  and  1297  the  witness  testifies  that 
he  had  no  contract  or  agreement  for  the  sale  of  the 
land  prior  to  his  final  proof,  and  on  page  1296  he 
states  that  his  affidaAdt  that  he  made  at  the  time  of 
filing  his  sworn  statement  was  true. 

The  evidence  of  Benjamin  F.  Long,  appearing  at 
pages  1297  to  1317  of  the  record,  is  in  substance  the 
same.  On  page  1311  and  1315  the  Avitness  testifies 
that  he  had  no  agreement  for  the  sale  of  the  land 
prior  to  the  time  of  filing  his  SAA^orn  statement,  and 
making  his  final  proof,  and  that  the  affidaAit  he 
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signed  to  that  effect  was  true.  It  appears  that  the 
defendants  did  not  desire  to  purchase  the  land;  that 
after  several  efforts  and  negotiations  Mr.  Ketten- 
bach  was  finally  induced  to  purchase  the  same.  We 
can  hardly  understand  under  Avhat  theory  the  Gov- 
ernment could  consistently  contend  that  these  en- 
tries were  fraudulent  and  should  be  cancelled. 


BERTSAL  H.  FERRIS. 
The  evidence  of  Bertsal  H.  Ferris  appears  at 
pages  873  to  898  of  Record.  On  pages  873  and  874 
the  witness  tells  of  meeting  Robnett  and  engaging  in 
conversation  with  him  concerning  filing  upon  a  tim- 
ber claim.  It  appears  conclusisely  from  the  evid- 
ence that  the  witness  had  no  agreement  with  Robnett 
for  the  purchase  of  the  land  prior  to  the  time  he 
made  his  final  proof. 

On  page  890  the  witness  testifies  that  the  affidavit 
he  made  when  he  signed  his  sworn  statement  that 
he  had  made  no  contract  either  directly  or  indirectly 
for  the  sale  of  the  land  was  true.  On  page  897  the 
mtness  testifies: 

"Q.  Then,  that  affidavit  that  you  made  at 
that  time  was  true?    A.    Yes  sir. 

Q.  Now,  vou  had  had  no  talk  with  Mr.  Kester 
or  Mr.  Kettenbach  or  Mr.  Dwyer  about  it  up  to 
the  time  you  made  your  final  proof,  had  you? 
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A.    Xo  sir. 

Q.  The  first  talk  you  had  with  either  of  them 
about  it  was  after  Mr.  Ketteubach  notified  you 
that  your  note  was  due? 

A.  Xo,  I  had  no  talk  with  him  then;  he  sim- 
ply wrote  me  those  notes  . 

*  ^  sj:  Jjc 

Q.  And  you  had  kept  your  land  about— how 
long  did  you  say  you  kept  it  before  you  sold  it? 

A.  Well,  it  was  two  or  three  years ;  I  think  it 
was  two  years  anywa}^ 

Q.  And  that  is  your  first  aoreement  or  con- 
tract that  you  had  made  for  the  sale  of  your 
land?  "^ 

A.     Sir? 

Q.  That  was  the  first  contract  or  agreement 
you  had  made  for  the  sale  of  your  land  up  to 
that  time?  ^ 

A.    Which? 

Q.  The  one  you  made  two  or  three  years  after- 
wards, when  you  sold  to  Kettenbach? 

A.    When  he  took  it  on  the  mortgage. 

Q.     Had  ypu  tried  to  sell  it  to  anyone  else'^ 

A.     I  o-aye  an  option  to  sell  it. 

Q.     Who  did  you  giye  an  option  to*^ 

A.    Fred  Emory. 

Q.    Did  you  sriye  an  option  to  anyone  else*^ 

\t.      J  *^'"'^'  ^  ^^^^"^  ^''^^'  I  ^^^^^'^  remember  who 
the  other  one  was  to." 

The  eyidence  of  the  witness  is  not  in  conflict  with 
the  eyidence  of  Mr.  Kettenbach  in  relation  to  the 
circumstances  surrounding  the  purchase  of  land,  and 
certainly  if  the  entr^Tnan  is  to  be  belieyed,  and  if 
Mr.  Kettenbach  is  to  be  belieyed,  this  entry  should 
remain  intact.     Mr.  Kettenbach  did  not  eyen  desire 
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to  piircliase  tliis  tract  of  land,  and  finally  did  pur- 
chase it  with  a  great  deal  of  reluctance. 


GEORGE  RAY  ROBINSOX. 

The  evidence  of  George  Ray  Robinson  is  to  the 
same  effect  as  that  of  Bertsell  H.  Ferris.  In  fact, 
they  visited  Mr.  Rolniett  together  and  had  the  same 
arrangements  for  the  sale  of  the  land.  Mr.  Robin- 
son's evidence  is  found  at  pages  1317  to  1346  of  the 
record.  On  pages  1319  to  1321  the  witness  testifies 
to  his  conversations  with  Robnett  relatiA^e  to  these 
particular  tracts  of  land,  and  his  arrangement  for 
the  taking  up  of  a  claim,  the  procuring  of  the  money 
for  the  payment  of  the  purchase  price,  the  payment 
of  the  location  fee,  and  the  giving  of  a  mortgage 
upon  the  land  for  the  purpose  of  securing  the  same. 
On  page  1322  the  mtness  testifies : 

"Q.  When  you  filed  on  this  land,  and  prior 
to  the  time  you  filed  on  this  land,  after  your 
first  talk  with  Mr.  Robnett,  Avhat  was  3^our  un- 
derstanding you  were  to  do  Avtih  this  land? 

A.  Well,  the  understanding  Avas  that  he  had 
a  buyer  in  AieAv,  and  he  Avas  to  sell  the  land  for 
us. 

Q.  XoAV,  what  AA'-as  your  understanding?  Was 
it  your  understanding  that  you  AA^ere  to  sell  it 
to  Avhom  My.  Robnett  told  you? 

A.  Well,  not  exactly  that ,  he  was  to  sell  the 
land  in  case  he  could,  but  in  case  he  couldn't 


2G 

or  didn't  sell  it,  we  had  the  privilege  of  selling 
it  to  someone  else. 

Q.  I  understand  that,  but  until  you  found  out 
that  he  couldn't  sell  it,  your  understanding  was 
that  you  were  to  let  him  have  the  sale  of  it,  is 
that  correct? 

A.  Well,  I  don't  think  that ;  I  don't  know  ex- 
actl}^  how  that  could  be,  but  I  know  I  didn't  try 
nor  didn't  have  anv  intention  of  trvino-  to  sell 
it,  but  I  depended  on  him  to  make  the  change 
for  me. 

Q.  That  is  what  I  am  trying  to  get  at,  Mr. 
Robinson,  if  your  uiulerstaiivling  with  Mr.  Rob- 
nett  before  you  took  up  this  claim  was  that  he 
was  to  control  the  sale  of  it. 

A.  Yes,  he  was  to  sell  it,  but  I  believe  that 
in  case  I  found  a  buyer  that  would  give  more 
I  would  have  sold  it. 

Q.  When  did  vou  get  that  notion  into  vour 
head? 

A.  Well,  I  don't  know;  I  don't  belicAe  there 
was  anything  in  the  contract  that  Avould  have 
kept  me  from  that,  but  at  the  same  time  I  didn't 
have  any  intention  of  doing  it. 

Q.  AAlien  did  he  tell  vou  that  he  would  sell 
that  land? 

A.    About  the  first  of  September,  I  believe." 

On  page  i:UO  the  witness  testifies  on  cross-exam- 
ination that  he  made  his  final  proof  about  June  21st, 
1903,  and  deeded  the  land  October  16,  1905,  shoAving 
that  he  held  the  land  for  more  than  two  years  after 
making  final  proof  before  the  sale  Avas  made;  that 
his  first  couA^ersation  AAdth  Mr.  Kettenbach  regard- 
ing the  sale  of  the  land  AA^as  a  short  time  prior  to  his 


making  tlie  same.    Ou  pages  1341  and  1342  tlie  wit- 
ness testifies : 

"Q.  Do  \o\\  remember  overtaking  Mr.  Ketten- 
bacli  on  the  street  one  time  and  talking  to  Mm 
abont  tliis  claim  and  about  your  note  and  mort- 
gage? 

A.    I  believe  I  did. 

^       ~^f^       'J(^       ^ 

Q.  Now,  don't  you  remember  tbat  Mr.  Ketten- 
bacli  told  you  to  keep  your  claim  and  to  pay  the 
interest  or  the  principal  in  $5.00  payments? 

A.    Yes  sir. 

Q.    You  remember  tbat,  do  you? 

A.  Yes,  it  Avas  some  time— I  don't  remember 
whether  it  was  this  particular  time  you  think 
of  or  not. 

Q.  Well,  at  some  time  during  these  negotm- 
tions  with  Mr.  Kettenbach  he  told  you  to  keep 
your  claim  and  pay  him  in  $5.00  pajTuents,  or 
any  pa^Tuents  you  could  make? 

A.    Yes. 

O.     To  pay  him  $5.00  a  month. 

A.    Yes,  he  wanted  me  to  do  that. 

O.  Now,  didn't  you  tell  him  that  you  couldn't 
sell  your  claim  and  you  didn't  want  to  keep  it? 

A.     Yes. 

O.  Didn't  he  also  tell  you  that  if  you  wasn't 
satisfied  if  you  would  come  in  he  Avould  look  OA^er 
the  papers  and  see  how  much  he  could  allow 
you  for  the  claim? 

A.    Yes. 

O.  And  he  had  carried  your  note  then  some- 
thing over  a  year;  upwards  of  two  years? 

A.    Yes. 

Q.     And  then  you  Avent  to  Ihe  bank  in  a  day  or 
tAvo  for  him  to  figure  up  AA'hat  he  could  giA^e  you? 
'     A.    I  did. 
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Q.  And  it  was  at  that  time  that  you  reached 
the  agi'eement  to  sell  him  the  land? 

A.    Yes  sir. 

Q.  And  3^ou  had  had  no  agi'eement  with  him 
before  that  time? 

A.    Xo,  no  agi^eement." 

On  page  1343  the  witness  testifies  that  he  ga^^e 
Robnett  certain  options  upon  the  land,  and  thinks 
he  gave  him  tAvo  options.  And  on  pages  1344  and 
1345  the  witness  testifies  that  the  affidavit  he  made 
when  he  signed  his  sworn  statement  was  true,  and 
testifies  further  as  follows : 

"Q.  And  the  only  undertanding  you  had  was 
that  you  Avould  give  a  mortgage  on  it  to  secure 
the  money  you  borrowed? 

A.    Yes. 

Q.  That  is  the  only  contract  you  had,  and  you 
never  had  any  contract  with  either  Mr.  Kester, 
Mr.  Kettenbach  or  Mr.  Dw^-er  until  your  agree- 
ment some  two  years  after  you  made  your  final 
proof  to  sell  it  to  them?    A.   Xo  sir." 

It  appears  that  the  defendant  Kettenbach  pur- 
chased this  claim  with  a  great  deal  of  reluctance  and 
endeavored  to  persuade  the  entrxTuan  to  retain  his 
claim  and  pay  him  in  small  pa^Tuents^  and  after 
the  entr^Tiian  Avas  unable  to  sell  the  claim  to  any- 
one else  for  more  money  he  finally  sold  the  same  to 
the  defendant  Kettenbach. 
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CHAELES  W.  TAYLOR 
Tlie  e^ddeuce  of  Charles  W.  Taylor  in  relation  to 
Ms  entry  is  found  at  pages  1058  to  1110  of  the  record. 
The  witness  testifies  on  page  lOCO : 

"Q.  What  did  he  (meaning  Jackson  O'Keefe) 
say  about  taking  up  a  timber  claim? 

A.  He  just  simply  asked  me  if  I  didn't  want 
to  take  up  a  timber  claim.  He  said  he  was  go- 
ing to  take  up  one,  and  wanted  me  to  go  mth 
him,  something  to  that  effect.  ^  *  * 

The  witness  also  testifies  that  Jackson  O'Keefe 
wanted  him  to  see  his  brother  Edgar  J.  Tajdor, 
Joseph  H.  Prentice  and  Edward  Dammarel. 

On  page  1002  the  witness  testifies: 

"A.  At  the  time  he  spok*^  to  me  about  that, 
the  first  conversation  he  had  with  me  about  he 
would  furnish  me  the  money,  he  told  me  that  he 
would  buy  the  claim  of  me."' 

The  witness  also  testifies  that  he  was  to  give  him 
$150;  also  that  he  was  to  tell  Mr.  Dammarell  and 
Mr.  Prentice  the  same  thing.  On  page  1063  the  wit- 
ness testifies  that  O'Keefe  told  him  that  George 
Kester  was  going  into  the  same  neighborhood  with 
a  crowd  to  take  up  claims.  The  ^^itness  did  not 
remember  Avhether  he  said  Kester  was  taking  up 
for  himself  or  just  how  he  did  say  it.  The  witness 
also  testifies  to  going  to  the  timber,  filing  upon  a 
claim,  getting  the  money  from  Mr.  O'Keefe  to  pay 
the  purchase  price,  the  publication  of  his  notice,  and 
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the  various  steps  taken  to  purcliase  the  land.     On 
page  10G9  the  witness  testifies: 

''Q.  Were  you  to  sell  it  to  him,  or  to  someone 
else? 

A.  Well,  he  was  the  one  I  Avas  dealing  with; 
he  never  told  me  about  selling  to — never  men- 
tioned nobody  else's  name  about  me  selling  it 
to. 

Q.  Did  he  give  you  to  understand  that  he  wa;-> 
acting  for  someone  else? 

A.    Xo  sir,  not  then  at  all. 

Q.    Did  he  later? 

A.  Later  on  he  told  me  he  couldirt  do  what 
he  had  agreed  to. 

Q.  Xow,  we  will  get  to  that  after  awhile.  Did 
he  tell  you  he  was  carrying  on  that  transaction 
for  Mr.  Kester? 

A.  Xo  sir,  he  didn't  say  it  in  that  Avay;  that 
him  and  Mr.  Kester  was  taking  up  this  land. 

Q.    Was  that  the  way  he  said  it? 

A.    Something  like  that. 

Q.  And  that  you  were  to  convey  it  to  him  to 
get  the  $150? 

A.     Somethnig  like  that." 

On  page  1070  the  witness  testifies  that  he  borrow- 
er the  money  and  gave  a  note  for  it ;  that  he  was  to 
sell  the  land  to  Mr.  O'Keefe  after  he  got  a  patent  for 
it,  and  testified  further  as  follows : 

''Q.  But  that  arrangement  was  made  before 
you  ever  went  to  see  the  land  is  that  correct? 

A.  Yes  sir,  but  he  changed  that  though,  con- 
tradicted himself,  and  said  he  couldn't  do  that. 

Q.     When  did  he  make  that  statement? 

A.    When  Ave  was  on  the  road  to  the  timber. 


Q.  Did  he  tell  you  wlio  had  advised  him  that 
it  couldn't  be  done  that  way? 
A.    Yes,  sir. 
Q.     Who    A.     George  Kester." 

On  pages  1071-1072  the  witness  further  testifies 
that  George  Kester  told  him  that  he  could  not  make 
an  arrangement  to  purchase  the  land  prior  to  the 
time  final  proof  was  made.  On  page  1086  the  wit- 
ness identifies  an  affidavit  which  he  made  in  rela- 
tion to  his  entry  and  testifies  that  the  statements 
contained  in  that  affidavit  are  true.  We  call  the 
Court's  attention  to  this  affidavit  for  the  reason  it 
is  in  substance  the  same  as  the  affidavit  made  by 
Edgar  J.  Taylor,  Joseph  H.  Prentice  and  Edgar  H. 
Dammarel. 

On  page  1088  the  witness  refers  to  an  affidavit 
which  he  Avas  compelled  to  execute  for  Special  Agent 
O'Fallon.  A  desperate  effort  has  been  made  to  com- 
pel the  witness  to  re-affirm  the  statements  contained 
in  the  affidavit  he  made  for  these  special  agents. 
This  affidavit  was  made  at  a  time  when  the  witness 
appeared  before  the  grand  jury  at  the  request  and 
dictation  of  special  agents  Goodwin  and  O'Fallon 
and  did  not  state  the  truth.  The  witness  testifies  on 
page  1088  that  these  special  agents  told  the  witness 
that  if  he  did  not  make  the  affidavit  they  would  send 
him  to  the  penitentiary.    The  Avitness  testified  that 
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lie  made  a  statement  to  them  and  that  they  told  him 
they  knew  he  Avas  lying  about  it,  was  not  telling 
the  truth,  and  that  they  knew  the  arrangements  he 
had  with  O'Keefe;  and  the  witness  further  testifies 
as  follows : 

"Q.  Yes,  when  you  made  your  first  statement 
to  them  down  there  at  Boise  before  you  made 
this  affidavit,  a'ou  was  not  lying  to  them,  was 
yon  ? 

A.  No  sir,  I  was  aiming  to  tell  the  truth. 

Q.  Did  they  ask  you  questions,  and  was  this 
affidavit  nuide  up  from  questions  and  answers 
they  asked  you,  this  affidavit  you  made  for  Mr. 
O'Fallon  down  there  at  Boise? 

A.   Yes  sir. 

Q.  And  did  the}'  tell  you  that  they  knew  that 
Kester  and  O'Keefe  were  in  together? 

A.    Yes  sir. 

Q.  And  it  was  after  thai  that  tliis  affidavit 
was  made  up,  this  affidavit  that  you  made  down 
there  for  Mr.  O  Tall  on  and  Mr.  Goodwin? 

A.    After  that  that  affidavit  was  made  up? 

Q.  Yes,  after  they  told  you  they  knew  Mr. 
Kester  and  O'Keefe  Avas  in  together? 

A.  Yes  sir,  that  was  the  hist  thing  they  done, 
was  to  make  that  affidavit,  before  I  left  Boise. 

Q.  Wasn't  it  a  matter  of  fact  that  Mr. 
O'Keefe  told  you  that  Kester  and  some  other 
parties  were  going  up  into  the  timber  to  take 
up  claims? 

A.    Yes  sir. 

Q.  ]Mr.  O'Keefe  never  told  you  that  he  and 
Kester  were  in  together  and  that  they  were  go- 
ino-  to  have  people  locate  on  timber  claims,  did 
he? 
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A.  I  didn't  understand  it  that  way.  He  told 
me  the  second  time  I  tallved  to  him  about  it — that 
was  the  time  we  went  up  there  to  talve  up  timber 
claims,— that  Avas  the  time  he  told  me  he 
couldn't  make  no  agreement  Avith  me. 

Q.  Didn't  he  tell  you  that  Kester  told  him 
that  that  kind  of  an  agreement  was  against  the 
law? 

A.    Yes  sir. 

Q.  And  it  was  the  first  arrangement  that  you 
was  talking  to  Mr.  OTallon  and  Mr.  Goodwin 
about  that  was  embodied  in  this  affidavit,  was 
it  not? 

A.    Yes  sir. 

Q.  Did  you  tell  Mr.  Goodwin  and  Mr.  O'Fal- 
lon  and  Mr.  Ruick  about  the  second  arrange- 
ment you  and  Mr.  O'Keefe  had,  that  he  couldn't 
make  that  kind  of  an  agreement? 

A.  Yes  sir,  I  told  him  that  in  the  grand  jury 
room. 

Q.  They  didn't  include  that  in  your  affidavit, 
did  they? 

A.    i  think  I  told  him  in  the  grand  jury  room ; 

I  know  I  told  him  that  some  time. 

^.     ^     ^     ^ 

A.  There  was  some  things  asked  me  I  think 
in  the  grand  jury  room  that  wasn't  asked  me 
there. 

Q.  Then  this  affidavit  Avas  made  up  from  your 
talk  Avith  Mr.  GoodAvin  and  Mr.  O'Fallon  re- 
garding your  first  arrangement  with  Mr. 
b'Keefe?  ' 

A.     Yes  sir. 

.  Q.    And  it  does  not  refer  to  your  second  ar- 

ranoement  with  Mr.  O'Keefe,  where  he  told  you 

that  he  couldn't  make  that  kind  of  an  agreement, 

that   Kester   told  him  it  AA^as  against  the  laAv? 
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This  affidvit  don't  refer  to  that,  you  remember 
that,  don't  you? 

A.    Xo  sir,  I  don't  think  it  does. 

Q.  After  Mr.  O'Keefe  told  you  that  he 
coukln't  make  an  agreement  with  you,  you  con- 
sidered that  that  arrangement  you  had  madfc 
with  Mr.  O'Keefe  was  all  off,  didn't  you? 

A.    Well,  that  was  the  Avay  it  looked. 

Q.  Well,  wasn't  that  the  way  you  under- 
stood it? 

A.  That  was  the  way  I  understood  it,  that  1 
had  no  agreement  then, 

Q.  And  you  made  no  agreement  from  that 
time  on  until  after  you  made  your  final  proof? 

A.  Xo  sir,  there  was  nothing  said  about  it 
then  until  I  got  my  receiver's  receipt." 

The  witness  also  testifies  that  he  and  his  brother 

borrowed  eleven  hundred  dollars  from  Mr.  O'Keefe, 

which  was  used  in  paying  for  the  land:  that  after 

making  their  final  proof  he  and  his  brother  talked 

over  the  advisability  of  selling  the  land.    (Page  1092 

of  Record).     That  this  conversation  took  place  on 

their  way  home;  that    they   went    to    talk    to    Mr. 

O'Keefe  about  it  after  they  arrived  home  the  next 

day  or  a  day  or  tAvo  after;  that  they  told  O'Keefe 

that  if  they  could  get  $150  for  the  claim  over  and 

above  that  note  they  Avould  sell  it.     Witness  does 

not  remember  just  Avhat  O'Keefe  did  say.     He  did 

not  sav  much  about  it  at  that  time.    He  was  talkiuir 

to  the  Avitness's  brother  regarding  it.    On  page  109.> 

the  Avitness  testifies  that  after  lis  returned  home  he 
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and  his  brother  had  made  arrangements  to  sell  to 
O'Keefe,  Avhich  was  the  first  time  anything  was  said 
about  it,  and  that  he  felt  under  no  obligations  to  sell 
his  land ;  that  if  he  could  have  obtained  more  for  it 
from  someone  else,  he  Avould  have  felt  free  to  sell  it. 
On  page  1095  the  Avitness  testifies  that  the  afft- 
davit  he  made  when  he  filed  his  sworn  statement,  in 
substance:  that  he  had  made  no  other  application 
under  said  act,  and  that  he  was  taking  the  same  in 
oood  faith  and  had  made  no  agreement  to  sell  the 
same,  was  true.     It  affirmatively  appears  from  the 
evidence  of  Charles  W.    Taylor    that   the    original 
understanding  Avas  that  O'Keefe  would  buy  the  land 
after  title  was  acquired;  that  he  subsequently  learn- 
ed that  such  an  arrangement  as  that  was  in  viola- 
tion of  hiw ;  that  he  spoke  to  the  witness,,  telling  him 
he  could  not  do  that,  but  as  the  witness  had  started 
to  the  timber  he  Avould  loan  him  the  money  to  make 
his  final  proof,  and  pay  the  purchase  price,  taking 
his  note  for  the  same.    This  arrangement  was  agreed 
to  by  O'Keefe  and  the  witness  and  they  acted  upon 
this  understanding.    After  final  proof  Avas  made  the 
witness  and  his  brother  Avere  returning    home    to- 
gether ;  they  talked  about  the  advisability  of  selling 
their  land,  and  concluded  if  they  could    get    their 
notes  back  and  $150  over  and  above  their  expenses 


3G 

they  would  sell  their  claims.  They  went  to  Jackson 
O'Keefe  asking  him  to  purchase  the  land.  Jackson 
O'Keefe  did  not  approach  the  witness.  It  is  also 
clear,  taking  into  consideration  the  evidence  of  the 
other  witnesses,  that  O'Keefe  told  him  he  would  pur- 
chase the  land,  but  would  give  him  a  j^ear  to  either 
redeem  it  or  sell  it  to  someone  else;  that  the  deeds 
were  not  recorded  at  that  time;  that  this  was  the 
iirst  arrangement  that  was  made  for  the  sale  of  the 
land  subsequent  to  the  time  O'Keefe  told  the  Avit- 
ness  he  could  not  carry  out  tha!  arrangement.  It 
is  very  clear  that  the  affidavit  made  by  the  witness 
at  the  time  of  tiling  his  SAVorn  statement  was  true, 
and  that  the  affidavit  made  by  the  witness  subse- 
quent thereto  and  identified  by  the  Avitness  Avas  true. 
This  affidaAit  identified  by  the  Avitness  is  shown  at 
page  412,")  of  the  record,  and  is  Defendant's  Exhibit, 


EDGAR  J.  TAYLOR. 

The  eA'idence  of  Edgar  J.  Taylor  in  relation  to  his 

entry  appears  at  pages  1110  to  1139  of  the  record. 

On  page  1111  the  Avitness  testified  as  follows: 

"A.   He  (Charles  Tajdor)  said  he  could  take 
up  a  timber  claim  at  the  same  time  and  get  the 
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money  to  pay  for  it,  and  sell  it  for  $150.00  above 
cost,  and  sell  it  as  soon  as  we  got  title. 

^         ^         't*         'i^ 

Q.  Now,  did  you  go  to  see  Mr.  O'Keefe  about 
this  claim? 

A.  Well,  I  never  seen  Mr.  O'Keefe  about  it 
at  all.  I  met  him  do^^^l  here  at  the  depot  when 
we  started  to  go  to  Pierce  City,  that  was  the 
first  time  we  met  him  after  that. 

5[I  ijC  >]i  5jC 

Q.    What  did  Mr.  O'Keefe  say  to  you? 

A.  He  sim]:)ly  said  he  would  furnish  us  the 
money  to  get  the  claim  on  nnd  take  our  notes, 
and  if  we  wanted  to  sell  after  we  got  title  he 
would  give  us  $150." 

The  witness  also  testifies  to  t;?e  circumstances  of 

his  going  to  the  land,  his  making  final  proof,  the 

payment  of  location  fee,  and  to  giving  his  note  for 

the  money  he  borrowed  from  Mr.  Olveefe.    And  on 

page  1121  the  Avitness  testifies : 

"MR.  GORDON:  Q.  Well,  state  Avhat  the 
understanding  was  that  you  had  with  Mr. 
O'Keefe  with  reference  to  taking  up  this  claim. 

A.  Well,  the  understanding  I  had  Avas  Avith 
mv  brother,  that  Ave  could  sell  it  for  $150  over 
and  above  costs  after  Ave  had  title.  '^  *  We  could 
sell  it  to  O'Keefe. 

Q.  Didn't  you  feel  under  any  obligation  to 
sell  it  to  Mr.* O'Keefe. 

A.    I  did  not. 

O.  You  assumed,  then,  that  he  Avas  just  going 
to  furnish  all  the  monev  to  take  this  up,  and  you 
AA^ere  under  no  obligation? 

A.  I  considered  that  T  AA^as  under  obligation 
for  the  note  I  gave  for  the  money. 
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Q.  But  you  didn't  give  the  note  until  after 
you  got  the  money  and  you  had  been  oyer  the 
land? 

A.    Yes  sir." 

On  page  1123  the  witness  testifies  that  Mr.  O'Keefe 
wanted  him  to  give  a  bond  for  a  deed  to  secure  the 
note,  and  the  witness  turned  the  Receiyer's  receipt 
oyer  to  him  and  gave  a  bond  for  a  deed  at  the  time. 
On  page  1125  and  1126  the  witness  testifies  that  he 
did  not  know  that  he  had  parted  with  all  interest  in 
the  hind  when  he  received  the  $150 ;  that  he  suppos- 
ed he  was  giving  a  bond  for  a  deed ;  and  on  page  1127 
the  witness  testifies  that  he  understood  from  Mr. 
O'Keefe  that  he  could  redeem  the  land  at  any  time 
he  could  pay  the  note;  that  he  did  not  receive  the 
note  l)ack  until  after  he  returned  from  IJoise  Avhere 
he  had  testified  before  the  grand  jury,  and  at  that 
time  all  possibility  of  redeeming  the  land  had  pass- 
ed. On  cross-examination  at  page  1134  the  witness 
testifies  concerning  his  former  testimony  which  is 
set  out  in  full,  showing  that  the  witness'  evidence 
now,  taking  the  same  as  a  whole,  is  not  materially 
different  from  that  given  at  the  former  trial.  The 
witness  testified  at  the  former  trial,  at  p.  535,  Case 
Xo.  1005,  as  follows : 

"Q.  Your  understanding  with  ]\Ir.  O'Keefe 
was  that  if  you  could  sell  that  claim  for  more 
than  $G00  before  the  maturity  of  that  note,  you 
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would  be  entitled  to  tlie  excess,  did  you  uot 
The  amount  you  could  get  over  tlie  $G00? 

A.    If  I  could  get  more  for  it? 

Q.    Yes. 

A.  Well,  Avlieu  I  gave  a  bond  for  a  deed,  i 
thouglit  I  would  have  a  right  to  redeem  it  and 
get  more  for  it,  if  I  could,  at  the  time  I  gave 
the  bond  for  the  deed. 

Q.  Now,  you  say  Mr.  O'Keefe  told  you  that 
he  would  not  buy  any  land  until  after  you  got 
the  title  to  it? 

A.    Yes. 

Q.  Mr.'  Taylor,  you  understood  that  you  had 
no  arrangement,  contract  or  agreement  ^vith 
anyone  to  sell  this  land  at  the  time  you  filed  on 
it,  or  the  time  you  made  final  proof,  did  you? 

A.    Yes  sir,  that  v/as  my  understanding. 

O.  And  if  you  had  an  opportunity  to  sell  it 
to  someone  else  for  a  thousand  dollars  more,  you 
Avould  have  felt  at  liberty  to  sell  it  to  them, 
would  you  not  ? 

A.    I  would;  yes,  I  would." 

The  witness  also  testifies  on  page  1135  that  the 
affidavit  he  made  at  the  time  of  filing  his  sworn 
statement  was  true.  And  he  testifies  that  the  affida- 
vit he  made  before  C.  L.  Thompson  on  the  30th  day  of 
November,  1900,  was  true.  This  affidavit  appears  at 
page  3134  of  the  Record,  and  is  Defendant's  Exhibit 

On  page  1137  the  witness  testifies: 

''Q.  Mr.  Taylor,  regardless  of  what  you  may 
have  said  in  any  of  these  statements  or  affidavits 
or  any  of  your  evidence  that  you  miaht  have 
given  heretofore,  I  will  ask  you  to  state  whether 
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or  not  you  understood  that  you  had  any  under- 
standing or  agreement  with  anyone  that  you 
was  to  sell  your  land  at  the  time  you  filed  on  it? 

A.  I  did  not;  my  understanding  was  that  I 
was  simply  borrowing  the  money  to  file  on  it 
and  had  a  right  to  hold  it. 

Q.  And  you  supposed  yon  had  a  right  to  re- 
deem this  land  Avithin  a  year? 

A.    Yes  sir." 

Taking  the  evidence  of  the  witness  as  a  whole, 
measured  by  the  affidaA  it  just  referred  to,  the  evid- 
ence of  the  witness  is  not  in  conflict  with  this  affi- 
davit, and  the  only  logical  conclusion  to  be  reached 
is  that  the  witness  had  no  understanding  or  agree- 
ment for  the  sale  of  this  land.  Mr.  Kester  testified 
that  no  such  agreement  existed.  We  are  at  a  disad- 
vantage by  reason  of  the  fact  that  Jackson  Olveefe 
is  dead  and  he  is  not  here  to  explain  the  circum- 
stances surrounding  the  purchase  of  this  land,  but 
a  court  of  justice  could  not  refrain  from  commend- 
ing O'Keefe  for  abandoning  an  unlawful  proposi- 
tion, if  it  Avas  eA^er  undertaken,  and  certainly  if  any 
understanding  eA^er  did  exist  betAA^een  O'Keefe  and 
any  of  the  Taylors  for  the  purchase  of  this  land,  it 
Avas  abandoned  prior  to  the  filing  of  any  of  the  SAVorn 
statements. 
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JACKSON  O'KEEFE. 

Jackson  O'Keefe's  is  tlie  next  entry,  and  there  is 
no  evidence  in  the  record  tending  to  show  that  this 
entry  is  frandnlent,  except  possibly  the  evidence  of 
Clarence  W.  Robnett,  which  is  denied  by  Mr.  Kester 
and  by  other  witnesses,  and  his  evidence  is  impeach- 
ed in  so  many  particulars  and  is  in  direct  conflict 
with  so  many  credible  witnesses  that  we  do  not  con- 
sider it  necessary  to  enlarge  upon  the  same. 

Defendant's  Exhibit  "F,"  the  ;iffidavit  of  Jackson 
O'Keefe,  appears  at  page  3142  of  the  record,  and  we 
believe  it  worthy  of  consideration  in  view  of  the  fact 
that  Jackson  O'Keefe  is  now  deceased  and  could  not 
be  present  to  testify  in  person. 

JOSEPH  H.  PRENTICE. 
The  evidence  of  Joseph  H.  Prentice  is  found  at 
pages  1225  to  1252  of  the  record.  A  careful  reading 
of  Mr.  Prentice's  evidence  will  convince  the  court 
that  there  was  no  fraud  in  relation  to  this  entry. 
On  page  122G  of  the  record,  the  Avitness  testifies: 
That  Mr.  Charles  W.  Taylor  came  to  the  witness, 
asked  the  witness  if  he  wanted  to  make  some  money 
the  witness  told  him  he  did  if  it  could  be  done  honest- 
ly, and  then  he  spoke  about  taking  up  a  timber  claim. 
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"A.  I  told  him  I  had  no  mone}^  to  make  an 
entry  or  prove  up,  and  he  says :  'Uncle  Jack  will 
loan  ,you  the  money' ;  ( spei)  king  of  O'Keef e )  ; 
and  I  says,  'Are  you  sure?'  and  he  says,  'Yes,  I 
am  getting  money  from  him.  and  Ed  is  getting 
money  from  him,  and  he  told  me  he  would  loan 

it  to  you.' 

*     *     *     * 

A.  Oh,  some  feAv  days  when  he  came  up  from 
Asotin,  I  went  around  to  see  him. 

Q.  What  Avas  your  conversation  AAi:ih 
O'Keefe? 

A.  I  told  O'Keefe  what  Charley  had  said, 
and  he  says,  'Yes,  that  is  right ;  I  A\ill  loan  you 
the  money,  and  take  your  note  for  everything,' 
he  says,  'your  straight  note  for  a  year  for  the 
filing  money,  and  the  proving-up  money,  and  the 
current  expenses  going  up  to  see  the  timber, 
and  also  to  pay  my  locator.'  And  I  says,  'Do 
you  think  I  can  ever  sell  it?'  and  he  says,  'Y'es, 
you  can  sell  it ;'  he  says,  'in  case  you  get  tired  of 
the  deal  I  will  give  you  $150  over  and  above  all 
expenses." 

The  Avitness  also  testifies  to  his  going  to  see  the 

land,  his  filing  his  application  and  sworn  statement, 

his  being  offered  $500  for  his  place  in  the  line  by  a 

man  by  the  name  of  Fitzgerald,  a  man  Avhose  name" 

has  been  prominently  connected  AA'ith  the  prosecution 

in  this  case,  as  Avell  as  in  other  cases;  and  on  page 

1233  the  AAi:iness  testifies : 

"Q.  Why  didn't  you  take  this  man's  $500,  Mr. 
Prentice? 

A.  Well,  I  thought  I  could  make  more  out  of 
that. 
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Q.  Wasu't  it  your  understanding  that  you 
were  to  get  $150? 

A.  I  knew  I  could  get  that,  but  I  never  prom- 
ised  that  I  would  sell  it  for  that. 

Q.  Didn't  you  feel  under  any  obligation  to 
Mr.  O'Keefe?'^ 

A.    No  sir,  I  did  not,  because  I  had  given  my 

note. 

Q.    But  you  hadn't  given  any  note  then. 
A.    No,  but  1  knew  I  had  to.    I  was  negotiating- 

nioney  from  my  brother  in  l?w  in  the  East.    My 

intention  Avas  to  keep  that  claim  for  awhile  at 

least." 
On  page  12.39  the  witness  testifies  to  how  he  came 

to  sell : 

''A.     I  will  tell  you  how  that  come  along.     I 
owed  some  money  on  my  house,  and  the  lumber 
company  was  crowding  me  for  it,  and  they  want- 
ed me  to  go  up  there  into  the  mountains,  the 
Blue  Mountains,  and  file  on  a  homestead  and 
stay  there  until  I  had  lived  there  long  enough 
to  commute,  and  then  sell  the  land  to  the  Blue 
Mountain  Company,  you  see,  and  they  had  of- 
fered me  work  there  in  the  mill,  and  I  didn't 
want  to  take  my  wife  and  children  up  there,  and 
1  thought  possibly  I  could  get  the  money  from 
the  Ea^t,  and  possibly  hold  this  claim  down  for 
a  while  and  sell  it ;  and  my  brother  was  think- 
ing of  investing  some  money  in  the  East  and  I 
wrote  him  and  asked  him  if  he  could  help  me 
out,  and  I  asked  Jack,  and  I  said,  "Jack,  now 
you  told  me  I  could  get  $150  any  time  I  wanted 
it,  and  I  Avould  like  to  get  that  much  money,  but 
I  don't  want  to  sell  it.'     And  Jack    says,    'All 
riiiht,  I  think  we  can  fix  it  up.'    And  he  told  me 
I  could  sign  a  bond  for  a  deed,  and  that  is  what 
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I  thought  I  did  sign  until  Mr-.  O'Fallon  and  Mr. 
Goodwin  convinced  me  I  had  signed  a  warranty 
deed.'' 

On  page  1248  the  witness  testifies  on  cross-examin- 
tion  that  Mr.  O'Keefe  told  him  he  would  have  a  j^ear, 
or  until  the  maturit}^  of  the  note  in  which  to  redeem 
the  land,  that  the  note  ran  out,  and  witness  found  he 
did  not  want  to  redeem  it ;  that  O'Keefe  told  the 
witness  he  would  not  record  the  deed  until  the  wit- 
ness found  out  whether  or  not  he  wanted  to  take  up 
the  claim. 

"Q.  A^^hat  was  your  conversation  with  Jack 
regarding  your  sale  of  the  htud.  That  is,  after 
you  proved  up  and  when  you  decided  to  sell  it? 

A.    Well,  George,  I  never  decided  to  sell  it. 

^  5(C  ^C  ^ 

"A.  I  told  O'Keefe  he  had  told  me  I  could  get 
$150,  and  I  said  I  would  like  to  get  it  to  pay  off 
the  lumber  company  for  the  lumber  in  my  house, 
and  I  says,  'Is  there  anj^  Avay  I  can  get  it  from 
you  without  selling  the  place?'  And  he  said, 
'Yes,  by  giving  me  a  bond  for  a  deed.'  and  that 
is  what  I  supposed  I  had  signed. 

Q.  And  you  had  no  contract  or  agreement  to 
sell  it  to  him? 

A.  Xo  sir,  I  did  not;  I  knew  I  could  get  so 
much,  but  I  never  had  told  Jack  I  would  sell  it 
for  that." 

On  page  1249  the  witness  identifies  the  affidavit  he 

made  and  executed  before  George  H.  Eummens,  a 

notarj^  public.    He  states  that  the  statements  therein 

are  true.      This  affidavit  is  marked    "Defendant's 
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Exhibit  J"  aucl  appears  at  page  4147  of  the  Record. 
On  page  1249  the  witness  states  that  the  affidavit 
he  made  when  he  filed  his  sworn  statement  that  he 
was  taking  the  land  for  his  omti  use  and  benefit,  that 
he  had  no  contract  or  agreement  to  sell  the  same  was 
true. 


FRED  E.  JUSTICE. 
The  next  entry  appearing  in  complainant's  amend- 
ed bill  Xo.  388  is  that  of  Fred  E.  Justice.  There  is 
no  evidence  to  contradict  the  eA^dence  of  the  wit- 
nesses in  regard  to  this  claim,  nothing  Avhatever  to 
show  that  the  entry  was  not  made  in  good  faith. 
Fred  E.  Justice  is  deceased  and  could  not  appear 
and  testify,  and  we  submit  that  an  examination  of 
the  evidence  Avill  shoAV  that  this  entry  should  re- 
main intact. 


EDGAR  H.  DAMMARELL. 
The  next  entry  is  that  of  Edgar  H.  Dammarell 
Avhose  evidence  appears  at  pages  1171  to  1201  of  the 
record.  On  page  1171  the  AAdtness  tetsifies  as  to  the 
particulars  of  his  taking  up  a  timber  claim,  and  who 
first  spoke  to  him  in  regard  to  it : 
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"WITNESS :  He  said  he  was  going  to  take 
up  a  timber  claim  and  asked  us  (^Ir.  Prentice 
and  I)  if  we  tliouglit  that  we  would  care  to  go 
up  with  them.  I  told  him  that  in  order  to  do 
so  it  would  require  some  monej-,  and  that  I 
didn't  have  it,  and  he  said  he  didn't  know  but  he 
thought  perhaps  his  uncle  Avould  loan  us  the 
money."  (The  witness  referring  to  a  conversa- 
tion with  Cliarles  W.  Taylor).  ''That  was  Jack- 
son O'Keefe." 

^  ^  ;)c  :Jc 

''Q.  Well,  at  any  other  conversaticm  Avith  Mr. 
Taylor  l)efore  you  entered  on  the  land,  do  you 
remember  whether  anything  was  said  as  to 
whether  you  would  get  a  certain  amount  for 
3^our  right  or  for  your  claim? 

A.  I  am  not  sure  about  that  conversation. 
Mr.  Prentice  and  I  have  talked  it  over  since,  and 
Mr.  Prentice  and  I  don't  agree  as  to  what  was 
said  at  that  time.  Xow,  whether  his  memory  is 
right  or  mine  is  I  don't  kno\v.  I  wouldn't  like 
to  make  a  positive  assertion  as  to  that. 

;}:  ;|:  ij;  Jjc 

Q.     Xow,  what  arrangement?  Avere  made  after 
the  first  talk  Avith  Mr.  Taylor? 

A.  Well,  Ave  made  a  loan — Ave  made  a  loan 
from  Mr.  O'Keefe  on  my  note. 

^  ;^  ^  ;js 

Q.  No,  but  there  Avas  some  arrangement  made 
before  you  Avent  in.  State  AA^hat  transpired  after 
you  first  talk  Avith  Mr.  Taylor— Mr.  Charles  W. 
Taylor. 

A.  Well,  I  don't  just  remember  hoAV  it  lined 
up  at  that  time,  as  to  the*  date,  but  he  made  ar- 
rangements with  Mr.  O'Keefe  to  make  the  loan, 
in  the  exent  that  he  AA^as  satisfied  Avith  the  tim- 
ber, and  Ave  went  in,  and  I  think  he  made  the 
loan  after  we  came  back,  or  just  before  Ave  made 
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final  proof;  or  ratlier  not  final  proof— I  guess 
von  would  call  it  final  proof  thougli. 

;);  ^jc  >ic  >jc 

Q.  Well,  wasn't  anything  said  at  that  time 
about  the  disposition  of  the  land? 

A.  Xo,  nothing  said  that  I  remember  of.  Of 
course,  I  knew  that  you  couldn't  dispose  of  the 
land  until  you  had  a  receiA^er's  receipt. 

Q.     There  was  nothing  said  whatever? 

A.    Xothing  said  whatever." 

On  page  1108  the  Avitness  testifies  that  after  he 
returned  from  the  timber,  he  learned  that  it  was 
necessary  for  him  to  examine  each  and  every  legal 
siibdiAision,  and  he  again  made  :\  trip  to  the  timber 
for  the  purpose  of  more  thoroughly  examining  the 
timber,  and  so  that  he  could  make  a  truthful  state- 
ment that  he  had  been  upon  each  and  every  legal  sub- 
division of  the  land. 

The  Avitness  also  testifies  (p.  1182)  relatiA^e  to  his 

getting  money  from  O'Keefe  for  taking  up  an  escroAV 

agreement,  and  his  dealings  in  regard  to  the  land  in 

question,  also  to  the  making  out  of  his  papers,  his 

intention  to  apply  to  friends  and  relatiA^es  for  the 

money  Avith  AA'hich  to  take  up  the  note  he  had  giA^en 

O'Keefe  and  keep  his  land  as  a  matter  of  iuA^est- 

nient,  and  on  page  111)*)  the  Avitncss  testifies : 

''A.  After  thinking  the  matter  over,  and  hear- 
ing so  much  about  forest  fires,  I  began  to  con- 
clude— I  came  to  the  conclusion  that  if  I  didn't 
do  so  and  if  a  forest  fire  ran  through  there  it 
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would  practically  leave  the  claim  valueless,  and 
put  me  in  a  worse  position  than  before;  and  I 
decided  I  would  sell  it. 

Q.  So  you  went  to  Mr.  O'Keefe,  or  did  he 
come  to  you? 

A.  I  don't  remember;  I  couldn't  say  for  cer- 
tain. We  talked  it  over.  We  rode  from  Lewis- 
ton  together  in  a  buggy. 

^;  ^  ;•:  ^ 

Q.  XoAV,  what  did  he  say  about  it?  (mean- 
ing O'Keefe)  ? 

A.  Well(  he  said  he  believed  it  would  be  a 
good  proposition  to  hold  onto,  and  he  said  if  I 
could  make  the  raise  it  would  be  satisfactory  to 
him. 

Q.  All  that  ho  wanted,  you  understood,  was 
to  get  his  money  back? 

A.    Yes  sir,  I  believe  that  was  hi^  idea." 

On  page  1119,  the  witness  testifies  on  cross-exam- 
ination : 

''Q.  As  I  understand,  you  had  no  contract  or 
agreement  to  sell  your  land  to  Mr.  O'Keefe  or 
an^'one  else,  at  the  time  you  tiled  your  sworn 
statement,  or  at  the  time  you  made  your  final 
proof? 

A.  No  sir." 
The  witness  also  testifies  that  the  affidavit  he 
made  at  the  time  he  filed  his  sworn  statement  that 
he  was  taking  the  land  for  his  own  exclusive  use  and 
benefit  and  had  no  contract  or  agreement  to  sell  it 
was  true.  The  subsequent  cross  examination  and  re- 
direct examination  of  the  Avitness  strengthens  the 
witness's  statement  that  he  had  no  understanding 
or  agreement  to  sell  the  land  prior  to  the  time  he 
made  his  fiaial  proof.  The  affidavit  of  witness  is 
marked  "Defendants'  Exhibit  I"  appears  at  page 
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4143  of  Kecord,  and  is  in  substance  tlie  same  as  tlib 
affidavit  of  Joseph  H.  Prentice,  and  heretofore  re- 
ferred to ;  and  we  call  the  Court's  attention  to  the 


same. 


EDGAK  H.  DAMMAEELL. 

The  next  entry  appears  to  be  that  of  Edgar  H. 
Dammarell,  which  was  included  in  this  bill  by  error, 
as  Dammarell  only  madie  one  entry  and  acquired 
but  one  tract  of  land,  so  this  entry  must  be  disre- 
garded. 

On  page  3335  the  defendant  William  Bwyer  testi- 
fies to  his  knowledge  of  the  entries  of  Charles  W. 
Taylor,  Edgar  J.  Taylor,  Jackson  O'Keefe,  Joseph 
H.  Prentice,  and  Edgar  H.  Dammarell,  and  at  the 
bottom  of  page  3335  states  that  he  located  them. 
And  at  the  top  of  page  333G  the  witness  testifies : 

"Q.  And  just  state  what  connection  you  had 
with  them. 

A.  Why,  they  came  up  there  when  I  was  in 
the  woods.  They  came  in  with  Jackson  O'Keefe 
and  if  I  remeniber  right  Jackson  O'Keefe  had 
spoken  to  me  once  before,  some  time  before, 
about  getting  some  claims  for  some  boys,  and 
they  came  up  there  and  we  had  a  general  talk.  T 
was  around  there  a  couple  of  days,  went  through 
the  timber  and  through  the  woods  there ;  it  was 
in  the  fall  of  the  year,  I  think  about  this  time 
of  the  year,  possibly  about  the  middle  of  Octo- 
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ber,  nice  Aveather;  and  I  told  them  Avhat  condi- 
tions the  land  was  in,  and  if  they  were  opened 
wh}^  there  would  possibly  be  a  chance  to  get 
some  of  them,  if  they  were  not  all  scripped  or 
taken  by  the  State,  and  I  Avas  cruising  some  of 
the  lands  at  that  time. 

Q.  And  did  you  hear  the  evidence  of  some  of 
the  Avitnesses  relative  to  them  paying  you  a  lo- 
cation fee  Avith  a  hundred  dollar  bill? 

A.     Yes. 

Q.    What  are  the  facts  about  that? 

A.  Some  of  them  might  have  given  me  a  hun- 
dred doHar  bill,  but  I  thiidv  most  of  them  paid 
me  in  gold,  if  T  remember  right. 

Q.  Xow,  Avlien  you  borrowed  money  for  an 
entryman  to  make  final  proof,  Avhat  Avould  you 
do  in  relation  to  their  paying  the  location  fee? 

A.  I  Avouhl  borrow  the  full  amount  to  cover 
the  Avhole  thing. 

Q.  And  you  frequently  turned  the  Avhole 
thing  oA'er  to  them,  and  they  would  pay  you  back 
the  location   fee? 

A.  Yes,  that  is  Avhat  tliev  Avould  gi^-e  their 
note  for.  For  instance,  if  they  Avanted  to  bor- 
roAv  $450.00,  theA^  AA^ould  glA^e  their  note  for 
$550.00.  They  Avould  Avant  $450.00  to  pay  the 
land  office  and  their  expenses,  and  they  Avould 
Avant  $100.00  to  pay  their  location  fee.  They 
AA'Ould  make  the  note  for  $550.00,  and  pay  the 
land  office,  and  pay  me  for  my  location  fee,  and 
still  they  AA^ould  OAA^e  $550.00.  Aiid  the  same 
Avay,  they  Avould  give  a  mortgage  later  on  for 
the  full  amount.'' 

On  page  3.337,  the  AAitness  testifies  to  his  transac- 
tion AAdth  Charles  Carey,  to  AA^hich  AA^e  will  refer 
later  on. 


,  51 

On  page  3238  tlie  witness  J.  W.  Braclbnry  testi- 
fies: 

"Q.  Mr.  Badbnry,  Mr.  Eobnett  testified  to 
there  being  a  hundred  dollar  bill  in  the  till  or 
cash  drawer  ,or  in  with  the  cash  at  the  teller's 
window,  that  was  used  by  Mr.  Dwyer,  and  for 
the  payment  of  a  location  fee,  and  that  it  was 
kept  ill  an  envelope,  and  that  it  Avonld  be  passed 
out  to  Mr.  DAA^er  and  passed  around  to  differ- 
entryinen  and  would  be  returned  to  the 
bank  and  placed  in  the  envelope  and  kept  there. 
Was  there  ever  such  a  hudred  dollar  bill  kept 
in  the  bank  in  that  way? 

A.     Xot  Avhile  I  was  working  there. 
My.  Tannahill :     Xot  while  you  was  there? 
A.     Xo,  sir. 

O.     Do  you  have  any  recollection  of  a  bill  of 
la  roe  denomination  being  kept  there  in  an  en- 
velope for  any  purpose? 
A.     Yes,  sir. 
O.     What  was  that? 
A.    A  thousand  dollar  bill. 
O.     And  for  what  purpose  was  that  kept? 
A.    Well,  for  my  own  purposes — for  my  o^ti 
protection. 

O.     .^nd  whnt  was  that'' 

A.     Simply  to  kee^)  me  from  paying  it  out  for 
smnll  bills.     They  are  very  unusual — thousand 
dollar  bills." 
The  witness  Kester  testifies  on  page  3157  as  to 
what  he  knows  concerning  the  entries  under  con- 
sideration here :     The  ^Aitness  states  that  he  knows 
something  concerning  these  various  entries.     He  is 
then  asked  to  state  his  connection  with  them,  to 
which  he  replied: 
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"A.  We  piireliased  the  elalims  of  Bingham, 
Preutice,  and  Dammarell,  and  Charles  W.  Tay- 
lor and  Edgar  J.  Taylor  through  Tilr.  O'Keefe. 

Q.  AYhat  conversation  did  you  have  with 
O-Keefe  about  it? 

A.  Well,  after  these  men  had  proved  up, 
O'Keefe  came  to  me  and  wanted  to  know  if  I 
Avould  buy  those  claims  if  the  boys  should  con- 
clude to  sell  them,  and  I  told  him  that  we  would. 
But  T  remember  another  conversation  with  Mr. 
O'Keefe;  I  think  it  was  before  he  Avent  up  into 
the  timber.  And  he  said  that  he  had  been  talk- 
ing with  his  nephews,  I  think,  about  going  with 
him  u])  into  the  timber,  and  that  he  had  told 
them  that  he  would  like  to  take  them  in  there 
and  buy  their  claims.  I  told  him  that  he 
couldn't  make  any  such  agreement  Avith  them, 
that  that  Avould  be  contrary  to  the  laAV,  and  that 
he  couldn't  haA^e  anA^  such  agreement  of  that 
kind." 

On  the  same  page  the  Avitness  states  that  he  had 
no  agreement  for  the  purchase  of  these  claims  prior 
to  final  proof,  either  Avith  the  entrATuen  herein 
named  or  AAith  Jackson  O'Keefe,  and  on  page  31 58 
states  that  tlic  negotiations  began  after  they  made 
final  proof. 

This  brings  us  to  a  consideration  of  Bill  No.  407 
and  Ave  call  the  Court's  attention  to  the  specific  en- 
tries and  the  evidence  in  supi:)ort  of  the  same. 
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CLINTON  E.  PERKINS. 

On  pages  816  to  844  the  witness  testifies  concern- 
ing the  taking  np  of  the  Timber  &  Stone  claim,  and 
on  page  819  he  identifies  his  sworn  statement  and 
preliminary  papers.  On  page  820  the  witness  re- 
lates a  conversation  which  he  had  with  Harvey  J. 
Steffey  concerning  his  taking  the  timber  and  stone 

claim. 

"Q.  What  did  he  say  to  yon  abont  the  claim 
when  he  told  you  that  he  had  one  that  he  could 
locate  you  on? 

A.     Why,  he  told   me   he   had   found  me   a 
claim." 
The  witness  had  theretofore  testified  that  he  first 
went  to  Steffey  and  asked  Steffey  to  locate  him  on  a 
timber  claim.    The  witness  also  testifies  further : 

"A.  I  didn't  have  the  money  at  the  time  he 
found  the  claim,  and  he  told  me  that  he  would 
pay  the  expenses  and  I  could  pay  him  back. 

*  *  =i^ 

Q.    Did  he  tell  you  what  you  could  get  out 

of  it? 

A.  Why,  he  told  me  that  he  thought  I  could 
make  a  couple  of  hundred  dollars  over  and 
above  Avhat  it  would  cost. 

Jlc  *  * 

A.  Yes,  he  told  me  that  it  wasn't  a  good 
claim,  but  he  Avas  satisfied  he  could  sell  it  for 
me  and  I  could  make  that  much." 
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The  witness  also  testifies  on  page  822  that  he  was 
to  pay  Mr.  Stetfey  $200  for  locating  him.  On  page 
823  the  Avitness  testifies : 

''Q.  Now,  tell  exactly  what  Mr.  Steflfey  in- 
formed you  you  would  haxe  to  do  to  make  that 
$200. 

A.  Well,  he  told  me  that  he  was  satisfied  he 
could  sell  the  land  and  I  could  get  $200  over  and 
above  my  expenses.  He  said  he  positively  could 
not  make  any  bargain  with  me,  but  as  far  as  he 
was  concerned  he  was  a  friend  of  mine  and  he 

Avas  satisfied  he  could  get  me  that  much  money. 

^         ^         ^ 

Q.  Did  he  tell  you  just  to  rest  easy  in  the 
matter  and  you  won  Id  get  rid  of  the  land? 

A.  He  told  me  he  Avas  satisfied  he  could 
sell  it. 

Q.     And  that  was  before  you  located? 

A.     Yes,  sir. 

Q.  Did  he  bargain  with  vou  to  give  a^ou  that 
$200? 

A.     Xo,  sir." 

On  page  827  the  Avitness  testifies : 

"Q.    Did  you  get  the  money  from  him  (mean- 
ing Stefi'ey)  Avith  AA'hich  to  make  your  proof? 
A.    Xo  sir. 

Q.     Didn't  you  get  any  from  him? 
A.    Xot  to  make  proof  Avith  I  didn't." 

The  Avitness    further    testifies    that  he  borrowed 

$400  from  Steffey,  but  that  he  used  his  OAvn  money 

Avith  Avhich  to  make  his  final  proof.    On  i»age  828  the 

A\ltness  testifies : 


''Q.    Did  you  give  him  a  note  for  it? 

A.    No,  sir. 

THE  SPECIAL  EXAMINER:  If  you  liad 
any  money  of  your  oa\ti,  Avliy  did  you  take  Mr. 
Steffey's  money? 

WITNESS:'  Because  part  of  that  money  I 
OAved  and  I  couldn't  afford  to  have  it  tied  up. 

MR.  GORDON:  You  didn't  intend  to  use 
that  money  of  yours  to  make  proof,  did  j^ou? 

A.    My  own  money? 

Q.    Yes,  sir, 

A.    I  certainly  did." 

On  page  834  the  witness  testifies  on  cross-exam- 
ination as  follows : 

''Q.  Mr.  Perkins,  as  I  understand  you,  your 
first  conversation  with  Mr.  Steffey  was  that  you 
asked  him  if  he  could  locate  you  on  a  timber 
claim. 

A.    Yes,  sir. 

Q.  You  told  him  you  wanted  to  take  up  a  tim- 
ber claim? 

A.    Yes,  sir. 

Q.  Then  later  he  told  you  he  could  locate  you 
on  a  timber  claim? 

A.    Yes,  sir. 

^         ^         ^ 

Q.  And  he  told  you  that  he  thought  he  could 
sell  it  for  you  so  that  it  would  bring  you  at  least 
$200  OA^er  and  aboA^e  expenses? 

A.    Yes,  sir. 

0.  And  did  he  tell  you  in  that  same  conver- 
sation that  he  could  make  no  contract  Avith  you 
to  purchase  it  or  to  sell  it? 

A.    Yes  sir,  he  did. 


Q.  And  it  Avas  3'Oiir  iniderstauding  that  you 
was  making  no  contract  Avith  Mm  regarding  tlie 
sale  of  your  land? 

A.    That  Avas  Avhat  I  understood. 

Q.    Before  you  made  your  final  proof? 

A.    Yes,  sir. 

Q.  And  as  a  matter  of  fact  you  made  no  con- 
tract for  the  sale  of  your  land 

A.    None  AvhateA'er. 

Q.    until  after  you  made  final  proof? 

A.    Xo,  sir. 

On  page  835  the  AAitness  testifies  that  the  affidaAdt 
he  made  at  the  time  he  filed  his  SAA^orn  statement 
that  he  AA^as  taking  the  land  for  his  oaau  exclusiA^e 
use  and  benefit  and  had  no  contract  or  agreement  to 
sell  the  land  to  anyone  else  AA^as  true. 

On  page  837  the  AAdtness  identifies  his  affidaAit  he 
made  about  the  time  he  made  the  sale  of  the  land 
(Defendants'  Exhibit  "D,"  page  4124) .  On  page  837 
the  Avitness  testifies  that  the  affidaAit  is  true.  This 
affidavit  Avas  executed  at  the  request  of  Harvey  J. 
Steft'ey.  The  eA^dence  of  this  Avitness  is  in  conflict 
Avith  the  evidence  of  Harvey  J.  Steffey  in  some  in- 
stances, but  taking  the  cross-examination  of  Steffey 
together  Avith  his  admissions  on  direct  examination, 
the  Court  Avill  arriA^e  at  the  conclusion  that  the  Avit- 
ness has  testified  truthfnlly,  and  that  neither  the 
Avitness  nor  Harvey  J.  Steffey  understood  that  any 
agreement  existed  for  the  sale  of  the  land  prior  to 
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tlie  time  final  proof  was  made.  Then,  if  any  sucli 
agreement  did  exist,  it  in  no  way  or  manner  affects 
Kester  and  Kettenbacli,  for  tlie  reason  that  they 
were  not  parties  to  it.  The  evidence  of  William 
DTvyer  that  no  such  agreement  ever  existed,  which 
is  supported  by  the  evidence  of  both  Kester  and  Ket- 
tenbach,  that  if  any  understanding  or  agreement  of 
any  kind  or  nature  ever  existed  between  the  entry- 
men,  it  was  unkno^\Ti  to  either  Dwyer,  Kester  or 
Kettenbach. 

We  respectfully  submit  that  the  entry  of  Clinton 
E.  Perkins  should  remain  intact. 


MARY  E.  LOXEY. 
The  evidence  of  Mary  E.  Loney  is  found  at  pages 
2717-2745.  On  page  2717  the  witness  testifies  to  her 
residence  and  her  acquaintance  with  William 
D\^7er;  her  relationship  to  Effie  A.  Jolly  and  to 
Clinton  E.  Perkins.  On  page  2718  she  testifies  to 
filing  her  application  to  purchase  a  timber  claim ;  to 
her  conversations  with  Mr.  Meyers  regarding  ar- 
rangements had  with  Mr.  Steffey,  which  was  in  sub- 
stance : 

"Q.  Yes,  that  Mr.  Myers  had  with  Mr.  Steffey, 
relative  to  taking  up  his  timber  claim,  with  Mr. 
Mr.  Mvers? 
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A.  Nothing  particular,  no.  He  just  told  me 
that  he  had  taken  a  claim. 

Q.  And  did  he  tell  you  that  ^Ir.  Steffey  would 
furnish  him  the  money  ^yith  which  to  take  a 
claim. 

A.    Xo,  sir. 

Q.  Did  you  know  that  a  few  days  before  you 
had  taken  up  a  claim  that  Mr.  Steftey  had  lo- 
cated ]Mrs.  Jennie  Myers  on  a  claim,  and  she  had 
filed? 

A.  I  don't  remember  what  time  it  was — how 
long  it  was  before." 

On  page  2720  the  witness  testifies : 

^'Q.  Now,  how  did  you  happen  to  go  with  him 
to  look  at  the  timber  claim? 

A.  Why,  I  had  sent  him  word  that  I  wanted 
to  take  a  claim. 

Q.    JW  whom  did  you  send  him  word? 

A.    I  sent  him  word  by  Mr.  ]Myers.'" 

On  page  2721  the  witness  testifies : 

"A.  I  don't  know  whether  it  was  at  that  time 
or  not ;  I  think  it  was  about  that  time,  though, 
that  he  said  he  covild  get  the  money,  but  he 
didn't  say  where  he  could  get  it. 

Q.  And  did  he  tell  you  what  you  Avould  get 
out  of  your  claim? 

A.    He  told  us  about  what  we  would  get,  yes. 

Q.  And  that  was  Avhile  you  were  going  to  see 
the  land? 

A.  I  think  it  was ;  I  am  not  sure.  He  said  we 
would  get  between  $200  and  $250. 

Q.  And  what  Avere  you  to  do  Avith  the  claim 
to  get  that  $250? 

A.    He  neA^er  said  anything  to  do  with  it. 

Q.    You  Avere  not  to  keep  it  to  make  the  $2^ 
AA^ere  a  on? 
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A.    No,  sir,  Ave  didn't  expect  to. 

Q.  And  what  was  your  understanding  as  to 
whom  you  were  to  conve}^  it  to  make  that  $250? 

A.    i  didn't  know  who  was  to  get  it. 

Q.  I  know  you  didn't  know  who  was  to  get  it, 
but  who  did  you  understand  was  to  get  it? 

A.  I  didn't  know.  Nobody  ever  told  me,  and 
I  didn't  Ivuow  who  was  to  get  it. 

Q.    Well,  who  was  to  sell  it  for  you? 

A.    I  supposed  Mr.  Steifey  was. 
*         *         * 

Q.  Now,  do  you  remember  the  first  talk,  or 
the  talk  that  you  had  with  ]Mr.  Steffp^^  either 
the  first  time  you  talked  Avith  him  about  the  tim- 
ber claim,  or  the  time  you  went  to  view  the  tim- 
ber claim,  as  to  whether  or  not  anything  Avas 
said  as  to  AA^hether  an  agreement  could  be  made 
to  sell  the  land? 

A.  He  said  that  he  couldn't  make  any  agree- 
ment ;  I  remember  that,  but  I  don't  just 

Q.  He  said  he  couldn't  make  a  proper  agree- 
ment Avith  you  to  purchase  the  land? 

A.    He  said  he  couldn't  make  any  agreement.'' 

On  page  2740  the  Avitness  testifies  on  cross-exam- 
ination as  f olloAvs : 

''Q.  NoAV,  you  say  that  he  told  you  that  you 
ought  to  be  able  to  get  from  $200  to  $250  out  of 
it  ,over  and  above  Avhat  it  had  cost  you? 

A.    Yes,  sir. 

Q,  And  at  one  time  you  told  him  that  you 
didn't  haA^e  the  money — money  enough  to  pay 
your  expenses  of  the  taking  up  of  the  land,  did 
you  not? 

A.    Yes,  sir. 

Q.  And  it  Avas  your  understanding  that  you 
Avere  borroAving  the  money  from  him  to  pay 
these  expenses,  and  to  pay  for  the  land,  and  that 
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you  Avould  pay  Mm  back  as  soon  as  the  claim 
was  sold? 

A.    Yes,  sir. 

Q.    And  he  never  asked  you  for  a  note,  did  he 

A.    Ko,  sir. 

Q.  If  he  had  asked  you  to  sign  a  note,  you 
Avoukl  have  signed  it,  wouldn't  you? 

A.    Yes,  sir. 

Q.  Now,  you  also  understand  that  Mr.  Steffey 
was  getting  a  location  fee  of  $200,  did  you  not? 

A.    Yes  sir,  I  supposed  he  was. 

Q.  And  you  supposed  that  that  was  his  inter- 
est in  having  you  take  up  the  chiim. 

A.    Yes,  sir. 

Q.  And  his  interest  in  furnishiiia:  you  the 
money,  so  that  he  could  make  that  Jt^200? 

A.    Yes,  sir. 

The  witness  also  testifies  on  page  2741  as  follows : 

"Q.  Now,  do  you  remember  that  after  you 
had  made  A^our  proof,  that  Mr.  Stelfey  told  you 
that  your  claim  was  a  little  better  claim  than 
the  others;  that  it  was  quite  a  bit  better  claim, 
and  that  you  woukl  get  a  little  more;  than  the 
others  did? 

A.  He  told  me  that  mine  Avas  a  little  better 
than  Mrs.  Jolly's. 

Q.     Better  than  Mrs.  Jolly's? 

A.    Yes,  sir. 

Q,  And  you  did  set  more  for  your  claim  than 
Mrs.  Jolly  got  for  hers 

A.  A  little  more,  I  think,  if  I  remember 
right." 

On  page  2742  the  Avitness  testifies  : 

"Q.  If  you  had  had  an  opnortunity  to  have 
sold  it  to  someone  else  for  $500  more  than  you 
receiA^ed  for  it,  or  was  to  receive,  a^ou  would  haA^e 
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felt  at  liberty  to  have  sold  it  to  someone  else, 
and  paid  Mrf  Steffey  the  location  fee,  and  paid 
him  back  his  money  that  you  had  received  from 
him,  would  you  not? 

A.    Yes,  sir. 

Q.  And  you  would  not  have  felt  that  Mr. 
Steffey  was  under  any  obligations  to  purchase 
the  land  if  he  didn't  want  to,  Avould  you? 

A.    Xo,  sir. 

The  witness  also  testifies  on  page  2742  that  the 
affidavit  she  made  at  the  time  she  filed  her  sworn 
statement  that  she  Avas  taking  the  land  for  her  own 
exclusive  use  and  benefit,  and  that  she  had  no  con- 
tract or  agreement  to  convey  the  land  was  true.  The 
witness  also  identifies  her  affidavit  marked  Defend- 
ants' Exhibit  "Y,"  appearing  at  p.  4158,  signed  Feb. 
28,  1908,  and  states  that  the  statements  therein  con- 
tained are  true.  This  affidavit  was  signed  at  the  re- 
quest of  Harvey  J.  Steffey.  The  evidence  of  the  Avit- 
ness  shoAVS  conclusiA^ely  that  there  Avas  no  under- 
standing or  agreement  for  the  sale  of  her  land  prior 
to  the  lime  final  proof  Avas  made. 


CHARLES  E.  LONEY 

The  Avitness  Charles  E.  Loney  testifies  to  the  cir 
cumstances  in  relation  to  his  entry,  beginning  at 
page  2745.    The  Avitness  testifies  that  Steffey  located 
him  on  the  timber  claim;  that  he  Avas  to  get  his  ex- 
pense money  from  Steffey;    that    Steffey    said    he 
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would  furnish  it ;  that  the  witness  did  not  know  at 
that  time  where  he  would  get  the  money  for  his  final 
proof.  The  witness  also  testifies  on  page  2747  that 
he  had  about  $150  of  his  own  money  with  which  to 
purchase  the  land;  he  testifies  how  he  came  to  get 
the  money  from  Stefi'el  to  pay  his  filing  expenses, 
and  that  he  procured  it  from  StelTey,  because  he  did 
not  have  the  money  to  spare  at  the  time.  On  page 
2748  the  witness  testifies : 

"Q.  Before  you  went  to  vicAV  the  land  and  be- 
fore you  went  to  the  land  office  to  file  any 
papers,  the  first  time,  was  anything  said  as  to 
what  you  were  to  get  out  of  your  claim? 

A.  We  was  under  the  impression  that  we  Avas 
to  get  somewhere  between  $200  and  $250, 

Q.    Where  did  you  get  that  impression? 

A.    Through  talk  Avith  Steft'e.y. 

Q.  What  were  a  on  to  do  Avith  your  claim  to 
get  that  $200  or  $250? 

A.    We  Avas  to  sell  it. 

Q.    To  Avhom? 

A.  I  didn't  knoAA^  Avho  these  claims  Avas  to  be 
turned  oA^er  to;  I  didn't  knoAA^  AA^hether  he  AA^as 
the  man  that  AA-as  going  to  get  them  or  not,  at 
the  time. 

^  >i;  ^ 

Q.    What  Avas  jour  understanding? 

A.  What  was  my  understanding  as  to  AA^hat  I 
AA^as  to  do  Avith  this  land  after  I  made  my  final 
proof? 

Q.     Yes. 

A.  There  Avasn't  no  understanding  as  to 
Avhat  I  Avas  to  do  Avith   the   land.      There   Avas 
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no  agreement  or  bargain  of  any  kind  made.  Of 
course,  there  was  just  a  little  talk,  as  I  said, 
that  I  understood  it  that  way;  but  as  far  as 
there  was  any  bargain  or  agreement,  there 
wasn't." 


CliOSS-EXAMIXATIOX. 
On  page  2762  the  witness  testifies  on  cross-exam- 
ination that  he  first  talked  with  Mr.   Steffey,   told 
him  that  he  would  like  to  take  a  claim ;  that  Steffey 
afterAvards  told  the  witness  that  he  had  a  timber 
claim  for  him;  that  he  told  Stefi-ey  that  he  didn't 
have  the  money  himself  to  make  final  proof ;  that  he 
made  his  final  proof  and  used  part  of  the  money  ho 
received  from  Steffey  and  part  of  his  o^^^l  money, 
$150;  and  after  the  witness  proved  up  he  made  a 
sale  to  Kester  and  Kettenbach;    that    he    had    no 
agreement  Avith  Mr.  Steffey  or  anyone  else  for  the 
sale  of  the  land  prior  to  the  making  of  final  proof; 
that  the  witness  understood  that  Mr.  Steffey  Avould 
help  him  to  find  the  buyer. 

'^Q.  .Vnd  if  you  had  had  an  opportunity  to 
sell  that  land  for  $500  or  any  sum  more  than 
Mr.  Steffey  or  his  buyer  Avas  AAdlling  to  pay  for 
it,  you  Avould  have  felt  a*  liberty  to  sell  it  and 
pay  Mr.  Steffey  back  the  money  you  had  bor- 
roAved? 

A.  Yes,  sir ;  I  was  under  no  obligation  to  him 
to  let  him  haA^e  that  land. 
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Q.  x\nd  you  didn't  understand  that  you  was 
entering  into  any  ai^i-eement  to  sell  the  land  be- 
fore you  made  tinal  proof? 

A.    No,  there  Avas  no  agreement  whatever." 

The  Avitness  also  testifies  on  page  2764  that  the 
affidavit  he  made  at  the  time  he  filed  his  sworn  state 
ment  Avas  true.     He  also  identifies  the  aifidayit  he 
made  before  William  J.  Todd,  a  notary  public,  on 
the  21st  day  of  December,  IDOO,  and  testifies  that  his 
statements  therein  made    are   true.     This  affidaAdt 
Avas  signed  at  the  request  of  HarA^ey  J.  Steffey  also. 
The  evidence  of  the  Avitness  is  A-ery  clear  that  he  had 
no  understanding  or  agreenient    Avith    Mr.    Steffey 
or  any  one    else    for    the    purchase    of    the  land 
prior    to    his    making    final    jiroof.      The    Avitness 
did     understand     that      Steffey      would     find     a 
buyer  and  assist  him  in  making  a  sale  after  final 
proof  was  made.    It  is  only  natural  that  the  entry- 
man  should  be  interested  in  knowing  whether  or  not 
he  AA'ould  be  able  to  sell  his  land  after  final  proof, 
and  AAith  this  end  in  vieAA%  made  such  inquiries. 

We  respectfully  submit  that  the  evidence  of  the 
entrATuan  himself  shoAvs  that  he  had  no  under- 
standing or  agreement  for  the  sale  of  his  land  prior 
to  the  time  final  proof  was  made,  and  that  there  was 
no  fraud  in  connection  with  his  entry.  EA^en  if  there 
was,  it  is  not  shoAATi  that  Kester  or  Kettenbach,  the 
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purchasers,  liad  any  knowledge  of  tlie  fraud.    The 
entry  of  this  Avitness  should  remain  intact. 


FRAXK  J.  BONNEY. 

The  witness  Frank  J.  Bonney  testifies  at  pages 
795  to  816  of  the  record.  On  page  797  the  witness 
testifies  to  his  taking  up  a  timber  claim  and  what  in- 
duced him  to  take  up  the  claim.  ^'I  thought  I  could 
make  a  little  money  out  of  it — a  profit.''  The  wit- 
ness also  testifies  that  when  he  first  talked  with  any- 
one about  taking  up  a  timber  claim,  he  had  a  couple 
or  three  hundred  dollars  in  the  bank;  that  Harvey 
.1.  Stefl'ey  located  him ;  that  he  talked  with  him  re- 
garding the  taking  up  of  a  claim  before  he  went  to 
view,  the  land,  and  testified  as  follows: 

"A.  I  spoke  to  Mr.  Steffey ;  I  talked  to  him 
and  asked  him  if  he  knew  of  any  good  claims, 
and  I  spoke  to  him  a  time  or  tAvo. 

Q.    And  Avhat  did  he  say? 

A.  I  believe  the  first  time  T  spoke  to  him  he 
didn't  know  of  any,  and  later  he  did  and  showed 
them  to  me." 

At  the  bottom  of  page  800  the  witness  testifies : 

"Q.  Xow,  what  was  it  that  Steffey  said  to 
3^ou? 

A.  Well,  he  told  me  that  his  claim  wasn't 
very  good,  but  he  believed  if  I  wanted  to  take  it 
he  could  sell  it  for  me  for  a  couple  of  hundred 
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dollars,  so  that  I  could  make  tliat  miicli  profit 
on  it. 

Q.  Did  lie  tell  voii  tliat  lie  Avoiild  guarantee 
you  that  you  Avould  make  that  much? 

A.  Well,  sir,  I  couldn't  say;  I  don't  know  as 
he  did — I  believe  he  did.  I  believe  he  told  me 
that  he  was  sure  that  he  could  get  that  much, 
and  may  be  more. 

Q.  Were  you  to  advance  any  of  the  money  at 
all  to  take  up  that  claim? 

A.  Xo  sir,  there  wasn't  nothing  said  about 
that,  but  I  supi)osed  that  I  was  to  put  up  the 
money." 

The  witness  also  testifies  that  he  obtained  a  por- 
tion of  the  money  from  Stefi'ey  with  Avhicli  to  make 
proof  on  his  claim. 

On  page  80.")  the  witness  testifies : 

*'Q.    Well,  did  you  make  your  proof? 

A.    Yes,  sir. 

Q.  And  did  you  give  them  that  money  that 
Stefiey  gave  you? 

A.  Well,  sir,  I  had  nearly  enough  mone}",  and 
I  used  a  little  of  that. 

Q.    You  used  a  little  of  Avhat? 

A.    Of  the  money  that  he  handed  me. 

Q.  How  much  of  the  money  that  he  handed 
you? 

A.  I  don't  know  how  much — of — probablv 
$50. 

O.    And  what  did  you  do  with  the  rest  of  it? 

A.    TSTiy,  I  hung  on  to  it.'' 

On  page  80G  the  Avitness  testifies  in  response  to 
cross-examination  by  Mr.  Gordon,  Avho  after  being 
unable  to  compel  the  witness  to  answer  as  he  wanted 
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him  to— in  other  words— after  the  witness  refused 
to  testify  falsely,  for  Mr.  Gordon,  the  following  pro- 
ceedings were  had : 

"MR.  GORDOX :  I  will  ask  you  the  same 
question  again :  Didn't  Steffey  tell'  you  that  if 
you  would  take  up  a  timber  claim  that  Steffey 
would  pay  all  the  expenses,  if  you  would  convey 
it  to  hini,  or  whoever  he  told  you  to,  and  he 
would  o-ive  vou  $200  for  it? 

:^m.  TANXAHILL :  We  repeat  the  objection. 
SPECIAL  EXAMIXER:     Answer  the  ques- 
tion. 

WITXESS :    Why,  Mr.  Steffey  never  told  me 

that. 

MR.  GORDOX :    Answer  the  question  yes  or 

no. 

A.    Xo,  sir. 

O.     What  did  Steffey  tell  you? 

A.  He  told  me  if  I  wanted  to  take  a  claim 
that  he  Avould  guarantee  me,  or  he  was  positiA^e 
that  he  could  sell  it  so  I  could  make  $200." 

On  page  813  the  witness  testifies  on  cross-examina- 
tion as  follows : 

''BY  MR.  TAXXAHILL:  Q.  3Ir.  Bonney, 
did  you  ever  have  any  conversation  with  George 
H.  Kester  or  William  DAAyer  or  Willliam  F. 
Kettenbach  regarding  the  sale  of  this  land,  be- 
fore yoii  made  your  final  proof? 
A. '  Xo,  sir,  I  don't  believe  I  did." 

The  witness  also  testifies  that  he  made  no  contract 
to  convey  it  to  anybody,  and  that  the  affidavit  he 
made  at  the  time  he  filed  his  sworn  statement  Avas 
true.    The  witness  also  testifies  that  he  made  a  little 
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more  than  $200  out  of  liis  claim  over  and  above 
expenses. 

The  witness  identifies  the  affidavit  wliich  he 
signed  about  the  time  he  transferred  the  hind,  and 
states  that  the  same  is  true.  The  witness  did  not 
seem  to  understand  the  affidavit  wherein  it  stated 
that  he  was  not  taking  the  same  for  the  benefit  of 
any  other  person.  The  witness  understood  that  he 
was  taking  it  for  his  own  benefit  and  after  the  affi- 
davit was  understood  by  the  witness  he  stated  that 
it  was  true.  The  affidavit  apj^ears  at  page  4122,  and 
is  Defendants'  Exhibit  "C." 

At  the  bottom  of  page  815  the  witness  testifies : 

"Q.    At  whose  request  did  vou  siiz^i  this  affi- 
davit? 

A.    At  Mr.  Stetfey's." 

We  respectfully  submit  that  there  is  no  sufficient 
showing  of  fraud  in  connection  with  the  entry  of 
Frank  J.  I>onney  that  Avill  justify  the  Court  in  set- 
ting it  aside.  William  D^\^^er  and  the  defendants 
William  F.  Kettenbach  and  George  H.  Kester  each 
testified  that  they  knew  nothing  of  any  agi'eement 
between  Stffey  and  the  Avitnesses  if  any  such 
agreement  did  exist,  the}^  were  not  a  part.y  to  it. 
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JAMES  T.  JOLLY. 
Tlie  Avitness  James  T.  Jolly  testifies  on  pages  2050 
to  2689  of  the  record.  On  page  2650  tlie  witness  tes- 
tifies to  his  residence,  business,  and  occupation,  his 
acquaintance  with  Harvey  J.  Steff'ey;  his  acquain- 
tance with  Charles  Myers ;  his  taking  up  a  timber 
claim ;  that  Harvey  J.  Steffey  located  him  on  a  tim- 
ber claim;  that  he  was  to  get  the  money  from  Mr. 
Steffey  with  which  to  purchase  the  land;  and  on 
page  2601  the  witness  testifies  that  he  was  to  pay  Mr. 
Steff'ey  a  location  fee  of  $200,  and  the  witness  also 

testifies : 

"Q.     What  was  your    understanding    as    to 
what  you  were  to  get? 

A.    Well,  there  was  no  price  understood. 
Q.    Well,  about  how  much  then? 
A.     ^^liy,  I  expected  to  get  in  the  neighbor- 
hood of  $300  out  of  it. 

Q.    From  whom  did  you  expect  to  get  that? 
A.    Through  Mr,  Steffey— fi'om  him. 
Q.    And  was  anything  ever  said  as  to  paying 
any  fee  for  Mr.  Steffey  locating'  you  on  this  land? 
A.    Yes,  sir ;  I  was  to  pay  him  a  fee. 
Q.    LTow  much  were  you  to  pay  him? 
A.    $200." 
In  the  subsequent  pages  the  Avitness  testifies  to 
going  to  vieAv  the  land,  his  appeindng  at  LeAviston 
for  the  purpose  of  filing  his  application,  liis  making 
final  proof,  procuring  the  money  therefor,  and  hi-? 
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subsequent  sale  of  the  laud  and  receiving  between 
$200  and  $250  over  and  aboA-e  all  liis  expenses. 

On  page  2674  the  Avitness  testifies  on  cross-exam- 
ination that  the  Avitness  first  asked  Mr.  Stetfey  to 
locate  him  on  a  timber  claim;  that  Mr.  Stefl'ey  sub- 
sequenth^  sent  word  to  him  that  he  had  a  timber 
claim  upon  which  he  could  locate  him.  On  page  2677 
the  witness  testifies  that  Steffey  r^wer  told  him  what 
he  could  get  out  of  the  land. 

"Q.  Then  there  Avas  no  coraersation  betAA^een 
you  as  to  Avhat  you  could  get  out  of  it? 

A.     Not  any. 

Q.  I  see.  And  you  had  uu  understanding  re- 
garding that? 

A.     Xo,  sir." 

On  page  2678  the  Avitness  testifies  that  he  arriA^ed 
at  the  conclusion  that  he  could  get  from  8200  to  $250 
out  of  the  land  OA^er  and  above  expenses  from 
the  AA^tness  knoAvledge  of  timber  after  haA'ing 
examined  the  same;  that  he  did  not  arriA'e  at  that 
conclusion  from  any  statement  made  to  him  by  Mr. 
Stetfey;  that  IMr.  Steffey  loaned  the  Avitness  the 
moneA^  to  j^ay  the  purchase  price.  On  page  2681  the 
AAitness  testifies  that  he  thinks  Mr.  DA\wer  handed 
him  the  deed  to  sign  just  a  little  piece  from  the  wit- 
ness' home.  On  page  2682  the  Avitness  qualifi.es  such 
statement  and  states : 
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"A.  I  think  Mr.  Dw^^er  is  the  man  wlio  haud- 
ed  me  tlie  paper. 

Q.  To  refresli  your  memory,  I  will  ask  you, 
Mr.  Jolly,  if  j^ou  don't  remember  tliat  lie  (mean- 
ing Mr.  Steffey)  told  you  that  }'ou  would  have  to 
send  the  deeds  down  to  Lewiston  and  put  them 
in  escrow  until  the  abstracts  were  procured  and 
the  abstracts  examined,  and  the  title  Avas  found 
to  be  all  right  before  you  could  get  your  money? 

A.  Oh,  3^es,  he  told  me  thal^  but  I  am  pretty 
positive  that  3.1r.  Dwyer  gave  me  the  monej- 
(meaning  deed),  although  T  may  be  mistaken. 
I  find  that  I  have  been  mistaken  on  several 
points. 

■if.  •Sf  'k- 

A.  Well,  I  wouldn't  contradict  him  on  it:  3 
possibly  may  be  mistaken  in  the  one.  But  I  re- 
member distinctly  where  I  received  it." 

On  page  2088  the  witness  states  that  he  remem- 
bered the  price  arrived  at  and  agi-eed  on  was  $850, 
which  included  the  money  which  Mr.  Steffey  had 
loaned  and  the  $200  location  fee. 

At  the  bottom  of  page  '2683  the  witness  testities : 

''Q.  Then  you  had  no  agreement  for  the  sale 
of  your  land  until  after  you  had  made  your 
final  proof? 

A.     Xone  whatever." 

The  Avitness  also  testifies  that  the  affidavit  made 
at  the  time  he  filed  his  SAvorn  statement  was  true. 
The  Avitness  also  identified  Defendants'  Exhibit 
^'Z,"  Avhich  is  in  substance  the  same  as  the  defend- 
ants' Exhibit  ''D"  found  at  page  J  TOO  of  the  record, 
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and  states  that  tlie  affidavit  is  true.     Tliis  affidavit 
was  signed  at  the  instance  of  HarA^ey  J.  Steffe3\ 


EFFIE  A.  JOLi.Y. 
The  evidence  of  Effie  A.  Jolly  is  in  substance  the 
same  as  the  evidence  of  her  husband  James  T.  Jolly, 
and  is  found  on  pages  2689-2717  of  the  record,  to 
Avhich  we  call  the  Courts'  attention,  and  especially 
to  the  cross-examination  of  the  witness  Effie  A. 
Jolly.  The  evidence  is  insufficient  to  show  or  estab- 
livSh  fraud  in  relation  to  these  tAvo  particular  en- 
tries, and  certainly  insufficient  to  show  that  the 
defendants,  or  either  thereof,  Avas  a  party  to  the 
fraud,  if  any  did  exist,  or  had  ruj  knoAvledge  of  the 
same.    The  entrA^  should  be  held  intact. 


CHARLES  S.  MYEKS. 
The  eAidence  of  Charles  S.  Myers  is  found  at 
pages  602  to  020  of  the  record.  On  page  602  the  AAit- 
ness  testifies  to  his  residence,  business  or  occupa- 
tion, and  at  page  603  testifies  to  his  taking  uj)  a  tim- 
ber claim,  and  AA'hat  induced  him  to  take  up  a  timber 
claim.    On  page  604  the  AAdtness  testifies : 

''A.    Why — AA'ell,  I  hardly  know  how — in  the 
first  place  there  Avas  other  people  taking    up 
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claims  tliere  and  I  was  acquainted  with  this 
man  Steffev,  and  he  was  locating,  and  I  told  him 
I  wouldn't  mind  taking  up  a  claim  myself. 

Q.    That  was  Harvey  J.  Steffey,  was  it? 

A.    Harvey  J.  Stelfey,  yes  sir." 

On  page  605  the  witness  testifies : 

'*A.  He  told  me  he  could  get  me  a  claim;  as 
near  as  I  can  remember  now  he  said  it  wasn't  a 
very  good  claim,  but  he  said  I  could  make  $150 
out  of  it  any^vay. 

Q.  What  was  your  understanding  as  to  what 
you  were  to  do  to  make  this  $100  that  you  speak 
of? 

A.    The  $100  or  $150  do  j^ou  mean? 

Q.    The  $150. 

A.  ^yhy,  I  supposed  that  if  I  wanted  to  T 
could  sell  the  claim  then  and  get  the  money  out 
of  it. 

Q.  And  was  that  your  understanding  as  to 
what  you  were  to  do  mth  it? 

A.  I  understood  that  I  could  sell  it,  yes.  He 
just  told  me  I  could  make  $150,  and  of  course  T 
knew  there  was  timber  claims  changing  hands.'' 

The  witness  testifies  that  he  borrowed  the  money 
from  Steffey  Avith  which  to  pay  his  expenses,  and 
also  to  pay  the  purchase  price  of  the  land.  The  wit- 
ness also  testifies  to  going  upon  the  land,  examining 
the  same,  to  his  making  final  proof,  and  to  his  sell- 
ing the  land.  On  cross-examination,  at  page  616, 
the  witness  testifies : 

"Q.  Mr.  M3^ers,  your  transactions  with  Mr. 
Stefiey  were  simply  that  if  }'ou  wanted  to  bor- 
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row  the  money,  or  didn't  liave  tlie  iiione}^  3'Our- 
self  with  which  to  pay  for  the  land,  he  would 
loan  you  the  money? 

A.    That  was  the  understanding,  yes. 

Q.  You  had  no  contract  or  agreement  to  sell 
him  the  land  at  the  time  you  made  your  tiling, 
did  you? 

A.    I  had  not. 

Q.    Or  at  the  time  you  made  your  final  proof? 

A.    Xo,  sir. 

Q.  You  had  no  contract  or  agreement  that 
you  was  to  sell  the  land  to  aiiyone  at  the  time 
3^ou  made  your  filing,  did  3'oii?' 

A.    I  did  not. 

Q.  And  had  some  one  else  offered  you  $500 
more  than  ]Mr.  Steifey  had  ol!'ered  you,  and  Mr. 
Steffey  wouldn't  give  that  amount,  you  Avould 
have  felt  perfectly  free  to  sell  it  to  the  other 
party,  would  you? 

A.  I  would  have  by  putting  up  the  money  he 
loaned  me.'' 

The  witness  also  testifies  on  page  617  that  the  afft- 
davit  he  made  at  the  time  he  filed  his  sAvorn  state 
ment  was  true.  The  witness  also  identifies  the  affi- 
davit he  made  about  the  time  he  transferred  the 
land,  which  affidavit  was  introduced  in  evidence  and 
marked  Defendants'  Exhibit  "A,"  which  affidavit  the 
witness  states  is  true.  The  affidavit  appears  at  pag« 
4121  of  the  record  and  was  executed  at  the  request  of 
Harvey  J.  Steffey. 

The  evidence  is  insufficient  to  show  any  fraud  in 
connection  with  this  entry,  or  that  there  was  any 
contract  or  agreement  with  Mr.  Steffey   or   anyone 
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else  for  tlie  purchase  of  this  land.  There  was  no 
understanding  or  agreement  between  the  witness 
and  Kester,  Kettenbach  or  Dwyer.  If  any  agreement 
or  understanding  did  exist  between  Steifey  and  the 
witness,  the  defendants  Kester,  Kettenbach  or 
Dw3^er  had  no  knowledge  of  it.  This  entry  should 
therefore  remain  intact. 


JANIE  MYERS. 
The  evidence  of  the  witness  Janie  Myers  appears 
at  pages  620  to  636  of  the  Record  and  is  in  substance 
the  same  as  the  evidence  of  the  witness  Charles  S. 
Myers.  She  testifies,  however,  that  she  had  no  con- 
tract or  agreement  with  anyone  for  the  sale  of  her 
land  prior  to  final  proof.  On  page  633  the  witness 
testifies  as  follows : 

"Q.  You  had  no  arrangements  with  Mr.  Stef- 
fey  that  you  Avould  sell  him  the  claim,  or  sell  the 
claim  to  anyone,  before  you  filed  on  it,  did  you? 

A.    No,  sir. 

Q.  And  you  had  no  such  arrangements  be- 
fore you  made  your  final  proof? 

A.    Xo,  sir. 

O.  And  you  didn't  understand  that  you  was 
under  obligations  to  sell  the  claim  to  ]Mr.  Steffey 
or  to  anyone  else,  at  the  time  you  filed  on  it,  or 
at  the  time  you  made  your  final  proof? 

A.    No  sir." 
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On  pages  633  and  634  the  witness  testifies  tliat  the 
affidavit  she  made  at  the  time  she  filed  her  sworn 
statement  was  true.  She  also  identifies  the  affidavit 
she  executed  about  the  time  she  transferred  the 
land,  and  on  page  635  states  that  the  affidavit  is 
true.  This  affidavit  was  executed  at  the  request  of 
Harvey  J.  Steffey.  We  respectfully  submit  that  the 
evidence  is  insufficient  to  show  fraud  in  connection 
Avith  this  entry,  and  that  the  entry  should  remain 
intact. 

We  have  now  reviewed  briefly  the  evidence  of  the 
witnesses  in  relation  to  these  particular  entries,  and 
have  observed  that  all  of  the  witnesses  testified  that 
it  was  their  understanding  that  no  contract  or 
agreement  existed  for  the  purchase  and  sale  of  the 
land ;  that  they  borrowed  the  money  from  Mr.  Stef- 
fey with  which  to  make  final  proof;  that  they  never 
at  any  time  had  any  discussion  with  either  Kester, 
Kettenbach  or  Dwyer  regarding  it,  and  in  sofar  as 
the  entrymen  knew,  Kester,  Kettenbach  nor  Bwjer 
knew  anything  about  any  arrangements  they  had 
with  Mr.  Steffey  for  the  loan  of  any  money  or  for  the 
sale  of  the  land.  We  then  have  the  unsupported  evi- 
dence of  Harvey  J.  Steffey  that  he  had  told  William 
DT\yer  the  circumstances  surrounding  these  entries, 
and  his  arrangements  had  with  the  entrjTnen  for  the 
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purcliase  of  the  land.    These  statements  are  denied 
by  Mr.  DTN^er,  and  it  will  be  observed  that  Mr.  Stef- 
fey  is  in  conflict  with  each  and  all  of  the  entrymen 
as  well  as  in  conflict  with  Mr.  Dwyer.    There  is  such 
a  wide  variance  between  their  evidence  that  it  can- 
not be  reconciled.    Either  Mr.  Steffey  or  all  of  these 
entrjTnen  and  Mr.  DAvj^er  must  have  testified  falsely. 
Mr.  Steffey  testifies  that  he  had  some  conversation 
Avith    William     F.     Kettenbach     relative     to     ob- 
taining   the    money    for    some     of    these    entry- 
men    to    make    their    final    proof.     That    Ketten- 
bach   did    arrange    for    the    money.      It     is     sig- 
nificant   that    this    money   was    obtained    by    Mr. 
Steffey  from  the  bank  by  Steffey  drawing  his  check 
on  his  account  for  the  same.     Xone  of  it  was  fur 
nished   by   either   Kester,   Kettenbach,   or   Dwyer. 
When  the  lands  were  finally  purchased,  the  money 
was  paid  and  the  matter  was  closed,  the  same  as  any 
other   ordinary   transaction    Avherein    lands   were 
being  purchased. 

On  pages  1825  and  1826  Mr.  Steffey  testifies  on 
cross-examination  to  Mr.  D^Ayer  going  with  him  and 
looking  over  the  land.  He  testified  on  direct  exam- 
ination that  Mr.  Dwyer  went  and  looked  over  the 
land  prior  to  the  time  the  entrymen  had  filed  on  the 
same ;  and  Mr.  Steffey  testifies  further  as  follows : 
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"Q.    Dw3^er  told  you  that  he  would  give  thorn 
$200  over  and  above  expenses? 

A.    Yes,  sir. 

Q.  Had  D^\yer  gone  and  looked  iir  the  claims? 

A.    Some  of  them  he  did. 

Q.    What  claims  did  he  go  to  look  at? 

A.  He  went  to  look  at  Mrs.  Loney's  and  Mrs. 
Jollj^'s  claims. 

Q.  Did  he  know  that  JNIrs.  Loney  and  3[rs. 
Jolly  were  going  to  take  those  claims? 

A.  /  thinJi'  they  had  already  taken  them  irJicn 
he  looked  at  them. 

Q.    Hadn'  they  already  filed  on  them? 

A.    Yes,  sir. 

Q.    Hadn't  they  made  their  final  proof,  too. 

A.    /  don't  think  they  had- 

Q.  To  refresh  your  recollection,  wasn't  it 
after  they  made  final  proof  and  just  before  they 
made  the  deeds  that  Mr.  Dwyer  Avent  up  and 
looked  at  them? 

A.    Possibly,  but  I  don't  recollect  it. 

Q.    That  may  hare  been  the  case? 

A.    It  may  have  been.'' 

It  will  be  observed  that  this  admission  of  Mr. 
Steffey  is  in  support  of  the  evidence  given  by  Mr. 
Dwyer;  that  after  these  entrymen  had  made  their 
tinal  proof  and  Steffey  came  to  Kester  and  Ketten- 
bach  with  the  proposition  of  selling  them  the  land, 
that  he,  Dwyer,  Avent  and  loolied  the  lands  over  and 
reported  that  some  of  the  claims  w^ere  fair  claims 
and  others  Avere  not  worth  purchasing;  that  Steffey 
finally  w^ent  to  Kester  and  told  Kester  that  some  of 
the  claims  w^ere  extra  good  ones,  and  others  poor. 
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but  tliey  would  average  up  well,  and  Kester  finally 
bought  tliem  against  the  report  of  Mr.  Dwyer. 

The  witness  further  testifies  on  page  1826  as  fol- 
lows : 

"Q.  Didn't  you  go  doAvn  and  see  Kester  about 
it,  and  explain  to  Kester  that  some  of  them  were 
poor  claims  and  others  were  good  ones  and  he 
had  better  take  them? 

A.    Xo,  I  never  told  Kester  that. 

Q.     Didn't  you  tell  D^wer  that? 

A.    Xo,  I  don't  think  I  did. 

Q.  You  may  have  told  him  that  some  of  them 
Avere  not  very  good  but  that  others  Avere  good 
and  they  would  average  up  all  right? 

A.  Possibly  I  may  have  told  him  that ;  very 
likely  I  did. 

O.  And  in  that  way  he  concluded  to  take  the 
claims? 

A.    I  don't  know  Avhat  he  concluded  to  do. 

Q.    But  he  did  finally  take  them. 

A.    He  took  them. 

Q.    What  did  he  pay  you  for  them? 

A.    He  didn't  pay  me  anything  for  them. 

Q.    What  did  he  pay  for  the  claims? 

A.  He  paid  these  people  $200 ;  they  all  got 
$200. 

O.  You  had  already  paid  that,  according  to 
your  testimony. 

A.    Xo,  I  hadn't  already  paid  that. 

Q.  Well,  it  was  charged  up  to  your  account, 
wasn't  it? 

A.  Well.  I  don't  know  whether  it  was  or  not. 
.  O.  You  had  given  your  c/iecl-s  for  it. 

A.     Yes. 

O.  And  they  were  paid,  the  checks  were  paid, 
and  thev  were  returned    to    you    charging   the 
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same  as  other  cliecks  you  drew  on  tlie  bank,  were 
they  not? 

A.    Yes,  sir. 

Q.  Then  the}^  must  have  been  charged  up  to 
your  account,  were  they  not? 

A.  Well,  this  money  wasn't  paid  finallj^  until 
the  lands  were  deeded  over  to  Kester  and  Ket- 
tenbach. 

Q.    Well,  you  drew  the  money,  didn't  jou? 

A.    I  did. 

Q.    On  your  checks? 

A.    Yes,  sir. 

Q.  And  passed  it  over  to  these  entr^men,  is 
that  rioht? 

A.    The  entrymen  got  their  $200. 

Q.  Well,  now  then,  how  did  you  get  your 
money  back,  how  Avas  your  settlement  made? 

A.    I  didn't  get  any  monei  back. 

Q.    How  was  3^our  settlement  made? 

A.    The  settlement  was  made  when  the 1 

don't  know  how  they  did  make  the  settlement; 
I  never  paid  any  attention  to  my  checks  after- 
wards. I  supposed  they  straightened  those 
things  out  themselves. 

Q.  Well,  you  got  your  checks  back,  didn't 
you? 

A.    Yes. 

Q.  When  did  you  first  begin  to  pay  some  at- 
tention to  your  checks? 

A.  Well,  I  always  paid  attention  to  my 
checks. 

Q.  You  always  paid  attention  to  your  bank 
account? 

A.    Usually,  yes. 

Q.  And  you  was  depositing  mone>  and  check- 
ing it  out? 

A.    ^ATien  I  had  monev. 
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Q.    And  YOU  frequenter  overdrew  at  the  bank, 
did  you  not  ? 
A.    Yes,  sir. 
Q.    And  frequently  borrowed  money  from  tlie 

bank? 

A.    Occasionally,  yes. 

Q.    Xow  then,  the  account  was  cliecked  on  for 
this  money  just  the  same  as  any  other  check  you 
drew  on  the  bank,  was  it  not? 
A.    Yes,  sir. 

Q.  Didn't  you  pay  some  attention  to  your 
bank  account?  How  it  stood,  and  how  this  set- 
tlement was  made? 

A.  Every  once  in  awhile  I  would  get  a  state- 
ment, yes. 

Q.    Then  you  paid  some  attention,  did  you  not, 
when  YOU  got  the  statement? 
A.  Oh,  yes." 
On  pages  1830  to  1832  it  will  be  observed  that  the 
witness  is  squarely  in  conflict  with  the  eAidence  of 
James  T.  Jolly  and  Clinton  E.  Perkins,  and  on  page 
1831  the  witness  testifies: 

-'Q.  I  am  asking  you  wliat  you  said.    Didn't 
you  tell  Perkins  that  you  couldn^t  make  any 
agreement  to  buy  the  claims  at  that  time,  or  sell 
it  for  him  at  that  time? 
A.    I  don't  think  I  did. 
Q.    Will  you  swear  that  you  didn't? 
A.    To  the  best  of  mv  knowledge  I  will,  yes. 
Q.    You  know  whether  you  did  ov  not? 
A.    Well,  not  exactly. 

Q.    Well,  did  you  have  any  such  conversation 
as  that  with  him  at  all  ? 
A.  I  don't  think  I  did. 

Q.    You  never  told  him  you  couldn't  make  an 
ao-reement  with  him? 


A.  Well,  yes,  I  may  have  told  liini  I  couldn't 
make  an  agreement  with  him,  but  there  was  no 
such  language  used  as  'sell  the  claim.' 

Q.  But  you  did  tell  him  you  couldn't  make  an 
agreement  with  him? 

A.    I  think  I  did. 

Q.    You  tried  to  m^ake  him  understand  that? 

A.    Yes,  sir. 

Q.  That  you  couldn't  have  an  agreement  with 
him? 

A.    Yes,  sir. 

O.    .And  you  so  understood,  didn't  you? 

A.    Well,  no,  I  didn't  understand  that. 

0.  r>o  you  mean  to  say  that  you  was  trying 
to  lead  j\rr.  Perkins  into  committing  perjury 
and  not  Imowing  it? 

A.  Well,  no,  I  didn't  want  him  to  commit 
perjury. 

Q.    You  didn't  want  him  to  commit  perjury? 

A.    ^o. 

Q.  Then  the  arransfements  you  made  with 
Mr.  Perkins  Avas  such  that  you  made  him  under- 
stand that  it  didn't  amount  to  an  arrangement. 
Is  that  ri^ht? 

A.  Well,  he  understood  it  as  well  as  I  did.  I 
don't  know  Avhat  I  made  him  understand,  but  he 
understood  it  as  well  as  I  did. 

Q.  He  nderstood  that  he  didn't  have  any 
agreement  as  well  as  you  did,  didn't  he? 

A.    Well,  I  don't  know  Avhat  he  understood. 

Q.  But  you  remember  that  you  did  tell  him 
you  didn't  have  an  arrangement;  is  that  right? 

A.    Yes,  sir. 

Q.  And  you  also  had  him  sign  an  affidavit, 
Defendant's  Exhibit  'D',  for  identification,  aj? 
follows     (P.  1833  Eecord)  : 
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State  of  Idaho, 

County  of  Nez  Perce,  ss. 

CLIXT^ON  E.  PERKINS,  being  duly  sworn, 
deposes  and  says:     Tliat   lie    is    the    identical 
party  who  made  entry  of  the  lands  hereinafter 
described  under  the  Stone  and  Timber  Act  pro- 
viding for  such  entry.    That  at  no  time  prior  to 
the  entry  or  prior  to  the  final  proof  did  the  affi- 
ant have  any  agreement  or  understanding,  ex- 
pressed or  implied,  that  said  entry  was  being 
made  or  said  title  being  acquired  for  the  benefit 
or  advantage,  directly  or  indirectly,  of  any  per- 
son, company,  or  corporation.    That  said  entry 
was  made,  and  said  title  acquired,  solely  for 
the  exclusive  use  and  benefit  of  the  affiant.  That 
prior  to  the  entry  affiant  had  made  personal  ex- 
amination of  said  land  and   here    makes   oath 
that  to  the  best  of  his  belief  the  same  did  not 
and  does  not  contain   any   valuable   deposit  of 
gold,  silver,  cinnabar,  copper  or  coal  and  was 
not  mineral  land  under  the  terms  of  said  act. 
That  the  sale  uoav  being  negotiated  is  not  the 
result  nor  made  in  pursuance  of  anv  as^reement 
or  understanding,  expressed  or  imy^lied,  had  at 
any  time  prior  to  final  pro^f  upon  the  hereinbe- 
low  described  lands,  and  1hat  the  said  purchaser 
is  in  no  wise  interested  nor  in  any  way  had  any 
interest  in  or  to  said  lands,  or  the  title  thereto, 
directly  or  indirectly,  prior  to  the  negotiations 
for  the  present  sale,  and  that  such  negotiations 
were  commenced  subsequent  to  the  final  proof 
and  the  acquisition  of  title  bv  this  fifPant  from 
the  government.   That  the  lands  referred  to  are 
described  as  folloAVS,  to-wit :  Lots  niimber  +hrep 
and  four.  Section   three.    Township    3G,    Xorth 
Range  5  East,  Boise  Meridian;  the  south  half 
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of  the  southwest  quarter  of  Sectiou  34,  Totvti- 
ship  oT  North,  Kaiioe  5  East,  Boise  Meridian. 

(^LTXTON  E.  PERKINS. 
Subscribed  and  sworn  to  before  me  this  28th 
dav  of  February,  A.  D.,  1007, 

AYILIJAM  J.  TODD, 
Notary  Public  in  and  for  Nez 
(Notarial  Seal)  Perce  County,  Idaho. 

0.    Vou  hntl  him  sign  that  affidayit,  did  you? 

A.    I  til  ink  so. 

Q.     Is  Ihat  anidavit  true? 

A.  As  far  as  it  went  I  ^less  it  is,  if  he  signed 
it. 

(;>.    You  say  the  affidayit  is  true,  do  you? 

A.      That  he  siuiied  it;  yes. 

Q.  Yes,  he  signed  the  affidayit  and  swore  to 
it.  You  can  examine  it  if  you  like  Handing 
paper  to  witness)." 

It  will  be  observed  that  Mr.  Stetfey  is  highly  pre- 
judiced against  the  defendants,  that  he  h  willing  to 
commit  perjury  himself  and  subornation  of  perjury 
in  order  to  injure  the  defendants  in  some  Ayay.  It  is 
not  clear  from  the  evidence  just  what  the  trouble 
was,  or  what  brought  it  about ;  but  Steffey  has  some 
sort  of  an  imagination  that  he  Ayas  not  treated  fairly, 
or  that  he  should  have  received  something  to  which 
he  was  not  justly  entitled,  or  for  some  reason  he 
desires  to  cheat,  Avrong,  defraud  and  injure  the  de- 
fendants. He  apparently  would  be  Avilling  to  serve 
a  term  in  the  penitentiary  if  he  could  succeed  in 
causing  the  defendants  to  serve  a  term  there.    He 
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admits  that  he  testified  falsely  Avhen  he  appeared 
as  a  Avitness  for  these  various  entrymen,  and  we  call 
the  Court's  attention  to  his  evidence  at  page  ISliO 
to  1841  of  the  record  where  the  witness  states  that 
he  told  the  witness  Bonney  that  he  had  no  agree- 
ment witli  him,  and  also  where  the  witness  testified 
in  the  next  paragraph  or  on  the  same  page  that  he 
sAvore  falsely  Avhen  he  appeared  as  a  Avitness  for  the 
entryman  at  the  land  office,  and  where  he  admits  on 
pages  1841,  1842  and  1843  and  succeeding  pages  that 
he  SAVore  falsely;  one  of  the  questions  being  as  fol- 

loAVS : 

'*Q.    And  you  signed  the  testimony  of  the  Avit 
ness  Harvey  J.  Steffey,  plalntitf's  Exhibit   U, 
did  you?    That  is  your  signature,  is  it? 

A.    That  is  my  signature,  yes. 

Q.  Do  you  remember  testifying  as  follows: 
'Do  you  know  Avhether  the  ap])licant  has  direct- 
ly or  indirectly  made  any  agreement  or  contract 
in  any  Avay  or  manner  with  any  person  or  per- 
sons whomsoever,  by  Avlilch  the  title  Avhich  he 
may  acquire  from  the  Government  of  the  United 
States  mav  inure  in  Avhole  or  in  part  to  the 
benefit  of  any  person  except  himself,'  to  Avhich 
you  ansAvered :  'No.'  You  so  ansAvered,  did  you? 
•  A.    Yes,  sir. 

Q.    Was  that  ansAver  true  or  false? 

A.    It  AA^as  false. 

Q.     You  kncAV  it  Avas  fak^e  at  the  time,  did 

you? 

A.    Yes  sir." 
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Question  11  is  to  the  same  effect,  as  well  as  suc- 
ceeding questions.    It  seems  that  it  would  be  most 
unjust  to  take  the  evidence  of  a  witness  who  admits 
that  he  deliberately  went  before  an  officer  authorized 
to  administer  oaths  and  swore  falsely  at  one  time, 
and  weip:h  his  evidence  against  the  evidence  of  sev- 
eral highly  respected  citizens  of  the  state,  whose 
evidence  is  consistent  v.ith  the  truth  and  who  are 
supported  by  the  facts,  circumstances  and  document- 
ary evidence,  which  supports  and  sustains  their  testi- 
mony, and    which    squarely    contradict    the    testi- 
mony of  the  witness  Harvey  J.  Steffey.    We  believe 
that  the  Court  will  not  weigh  the  evidence  of  Harvey 
J.  Steffey  against  that  of  all  the  entrA-inen,  and  the 
entry  women,  especially  in  view  of  the    fact    that 
Harvey  J.  Steffey  admits  that  he  committed  perjury, 
that  he  suborned  perjury,  and  that  he  appears  as  a 
witness  willingly  and  testifies  against  the  defend- 
ants for  the  express  purpose  of  injuring  the  defend- 
ants and  in  an  effort  to  deprive  them  of  their  land, 
In  connection  with  these  entries  we  call  the  Court's 
attention  to  the  evidence  of  George  H.  Kester,  fotind 
on  pages  3171  to  3173  of  the  record.    On  page  3171 
the  witness  Kester  states  that  he  and  the  defendant 
Kettenbach  purchased  the  land. 
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"Q.  Will  you  state  fully  all  that  you  know 
about  it,  and  what  connection  you  had  with  it? 

A  Well,  about  all  I  know  about  this  trans- 
action is  that  we  bought  several  claims  there 
from  Mr.  Steffey,  on  the  information  of  Mr. 
Dwyer  as  to  the  value  of  the  land;  that  is,  there 
were  part  of  them  that  we  bought  on  estimates 
that  Mr.  B^vJer  O.K.'d,  and  there  were  some 
that  we  bought  Avithout  his  O.K. 

Q.  Do  you  remember  what  ones  were  bought 
without  Mr.  DA^^er's  O.K.? 

A.  I  believe  it  was  Mrs.  Bonney  and  Mrs. 
Jolly,  if  I  remember  correctly. 

Q.  Do  you  remember  whether  it  was  Mrs. 
Lonev  or  Mrs.  Bonney?  . 

A. '  Or  Mrs.  Loney,  I  guess ;  perhaps  that  is 

it." 
On  page  3172  the  witness  testifies: 

"Q  Now  I  will  ask  you  to  state  whether  or 
not  you  had  any  notice  or  knowledge  of  any 
understanding  or  agreement  that  Sn:  btelte> 
had  Avith  these  entrymen,  before  they  hxed  or 
before  they  made  their  final  proof? 
A.     Xo  sir. 

Q  When  was  the  negotiations  begun  for  the 
purchase  of  these  lands,  in  relation  to  the  time 
when  thev  made  final  proof? 

A.    After  they  made  final  proof,  in  every  case. 
Q.    After  they  made  final  proof? 
A     Yes  sir. 

Q.'  Do  you  remember  the  first  thing  that  Avas 
brought  to  your  notice  or  knoAvledge  or  atten- 
tion concerning  the  purchase  of  these  lands? 

A  Well,  as  to  the  particular  land,  only  Avhen 
they  Avere  ready  for  sale,  after  they  had  made 
their  final  proof. 
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Q.  Have  3  on  read  the  evidence  of  Mr.  Steffey 
that  he  gave  when  he  was  npon  the  stand? 

A.    Yes. 

Q.  Did  yon  read  his  evidence  wherein  he 
testified  that  he  had  a  con\^ersation  with  Mr. 
DA\yer,  in  your  presence,  before  the  entrymen 
filed  on  their  lands,  concerning  the  sale  of  these 
lands  to  yon,  and  that  he  told  yon  that  one  of 
the  claims  was  l)etter  than  the  Dell  Maris  claim 
and  that  either  yon  or  ^Ir.  Dwyer  said  if  it  w^as 
you  would  have  a  champagne  supper,  or  words 
to  that  effect? 

A.  I  believe  that  something  of  that  kind  oc- 
curred, but  that  was  at  the  time  of  the  purchase 
of  the  Clint  Perkins  claim,  as  I  remember  it— 
at  the  time  that  claim  was  purchased;  and  that 
was  his  reasons  for  the  consideration,  as  I 
remember,  in  that  deed  at  that  time. 

Q.    And  was  the  deed  executed  at  that  time? 

A.    Yes,  sir. 

0.  And  it  was  after  the  final  proof  had  been 
made  on  all  of  the  claims? 

A.  Well,  I  think  that  occurred  at  the  time  of 
the  closing  up  of  that  Clint.  Perkins  deal. 

Q.  I  see  that  vou  included  a  consideration  of 
$1,250  in  the  Clint.  Perkins  deed.  I  will  ask 
if  you  remember  what  you  gave  for  that  claim, 
Avhether  or  not  the  consideration  mentioned  in 
the  deeds  are  the  exact  consideration? 

A.    Yes,  sir. 

Q.  $1,250,  is  that  what  vou  paid  Mr.  Steffey 
for  it? 

A.   $1,250,  yes  sir,  was  paid  for  this  claim.' 

The  witness  testifies  concern'ng  the  James  T. 
Jolly  claim  for  which  was  paid  $850  and  Effie  A. 
Tolly  claim,  for  Avhich  was  paid  $900.00;  that  $050 
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Avas  paid  for  the  Marj^  A.  Loney  claim,  and  tliat 
$1000.00  was  paid  for  the  Charles  E.  Loney  claim. 
The  Charles  S.  Meyers  claim  $1000.00,  Janie  Meyers 
$450.00  for  80  acres ;  Frank  J.  Bonney  $950.00. 

We  noAv  call  the  Court's  attention  to  the  evidence 
of  William  DAAyer  in  relation  to  these  particula.r 
entries,  and  especially  to  page  3341,  wherein  he 
stated  that  he  heard  the  evidence  of  H.  J.  Steffey  in 
relation  to  the  particular  claims :  that  he  knows  the 
entrymen  and  entrj^vomen  Charles  E.  Loney,  Mary 
A.  Loney,  Frank  J.  Bonney,  James  T.  Jolly,  Effie  A. 
Jolly,  Charles  S.  Myers,  Janie  Myers,  and  Clinton  E. 
Perkins,  and  that  Steffe}'  located  them  upon  these 
timber  claims. 

(Page  3342). 

"A.  Why,  yes,  I  remember  him  saying  some- 
thing about  it  to  me  once. 

Q.    What  did  he  say? 

A.    He  said  he  had  located  them. 

O.    He  had  located  them? 

A.    Yes  sir. 

O.     "^^'liat  was  the  next  thing? 

A.  I  said,  'How  much  timber  is  there  on 
them.?'  'Oh,'  he  says,  'they  are  pretty  well  cov- 
ered with  timber.'  I  says,  'Xo,  they  aint'  they 
can't  be.'  I  savs,  'They  lay  right  within  a  couple 
of  miles  of  Pierce,  and  that  land  has  been 
cruised  and  cruised  and  re-cruised  by  the  Pot- 
latch  Lumber  Company,  by  the  Wisconsin  Los:  & 
Lumber  Company,  and  bv  the  Western  Lumber 
Company,  and  by  everybody.'  and  I  saj^s  'that 
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aint  good  timber  land.'  'Well'  lie  says,  'it  is 
pretty  good  average.'  And  I  says,  'Well,  I  know 
it  aint.  I'll  tell  you  wliat  you  miglit  liave  done 
with  tliat  land;  If  you  could  have  located  the 
best  forties  and  scripped  it  you  could  probabU 
have  got  out  whole  on  it.'  'Well'  he  says,  you 
might  go  and  look  at  it.  Those  are  all  friends 
of  mine,  and  I  told  them  I  would  locate  them.^ 

Q.     Now,  was  that  before  or  after  they  had 
made  final  proof?  . 

A.    Why,  I  think  it  was  about  the  time  they 

made  final  proof. 

Q.    About  the  time  they  made  final  proof  / 
A     Yes  sir.    There  Avas  some  of  those  claims, 
now   later  on— there  Avas  two  of  those    claims 
that  Avas  up  on  the  road,  and  we  had  quite  an 
argument  about  them  claims.    I  just  absolutely 
refused  to  buy  them  at  all.    I  says.  "Any  man 
that  would  go  to  work  and  locate  such  timber 
lands  as  those,  and  then  try  to  sell  them.'  Weh, 
he  says,  'I  Avent  good  for  them  people,'  he  says, 
'I  loaned  them  the  money.'    And  he  says,  'I  am 
going  to  sell  them.'    I  said,  'All  right;  you  cant 
sell  them  Avtih  my  estimate,  because  I  amt  going 
to  O.  K.  any  estimate  on  them  lands.' 
Q.    And  then  Avhat  happened? 
A.    Well,  he  sold  them  to  Kester. 
Q.    And—  ^  ■     ^ 

A.  And  Ave  had  some  trouble,  too,  also,  about 
the  Perkins  claim.  Mr.  Kester  said  I  O.K.'d 
them,  but  T  really  didn't  O.  K.  He  bought  that, 
too  That  Avas  that  claim  he  paid  $1250  for.  He 
said  it  Avas  as  good  as  the  Dell  Maris  claim. 
AVell,  I  kneAv  it  wasn't.  I  just  Avanted  to  cor- 
rect that  mistake.    I  didn't  O.  K.  that  claim. 

Q.  Did  you  hear  Steffey's  statement  Avhere 
in  he  said  he  had  a  conA^ersation  Avith  you  in  the 
presence  of  Kester  before  these  entrymen  filed, 
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that  one  of  these  claims  was  as  good  as  the  DeU 
Maris  chxim,  and  that  you  said  ^f  ^  w"^ 
would  have  a  champagne  supper,  or  ^^olcis  to 

that  effect? 

A.    Yes,  sir.  -i.  +9 

O     Now,  what  was  there  about  that. 

A.    Oh,  no,  that  wasn't-that  was  the  day  that 
he  sold  that  claim. 

A.     That  he  sold  the  Perkins  chum.' 

A.    Yes.  .    ^     ,  4?o 

Q     After  they  had  made  their  final  proof . 

i    Yes,  after  they  had  made  their  final  proof. 

o'  And  did  vou  have  any  understanding  or 
agreement  with  Steffey  for  the  purchase  of  these 
claims,  before  the  etnrymen  made  final  proot. 

A.   No  sir,  I  didn't. 

O     Now  did  vou  ever  at  any  time  enter   nto 
h   consniracy,    combination    or    understanding 
with  Kester  and  Kettenbach,  or  anyone  else 
that  vou  would  defraud  the  United  States  out 
of  anV  timber  lands,  or  anything  else.' 

Q  And'have  vou  ever  had  any  connection 
with  Kester  and' Kettenbach  in  the  acquisition 
of  timber  lands,  further  than  working  for  them 
for  a  salary,  or  for  wages,  or  for  a  commission  ? 

A.    That's  all,  the  same  as  other  people  that  I 

have  worked  for.  ,.  tt    t  <»4tpffev 

O  Did  you  hear  the  evidence  of  H.  J.  feteiie\ 
wherein  he  stated  that  you  used  an  expi-ession 
of  'up-the-creeking-them'  when  you  located  them 
on  timber  land  without  taking  them  to  the  land? 

A     Yes  sir. 

o'    What  is  there  about  that,  if  anything? 

A.    I  never  heard  it  before.    I  guess  he  heard 
that  up  Priest  River.  , 

O     Did  vou  ever  locate  anyone  on  a  tract  ot 
timber  land  without  taking  them  upon  the  land. 
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A.  No  sir,  I  ueAer  did.  Or  on  a  poor  one, 
eitlier.  If  I  didn't  have  a  good  one  I  didn't 
locate  them  at  all." 

Here  the  Avitness  testifies  concerning  his  sending 
Steffey  ont  to  locate  Margaret  Goldsmith  and  Blal^e- 
man  on  timber  land ;  that  he  procured  the  necessary 
horses,  and  Steffe}^  Avas  directed  to  take  them  to  the 
land;  that  the  witness  never  knew  that  Steffey  had 
not  taken  them  to  the  land  until  some  time  after- 
wards, and  at  the  bottom  of  page  3345  and  top  of 
j)i\ge  3346  the  Avitness  testifies: 

"A.  Why,  I  was  up  there  on  the  fire  patrol, 
Avatching  the  fire,  and  Stefiey  came  in  there  one 
day  and  he  Avas  aAvfully  excited,  and  he  said 
that  there  AA^as  a  felloAv  by  the  name  of  Hinds 
from  Kendrick,  had  come  doAvn  here  and  pro- 
tested Mrs.  AndreAvs'  claim,  or  in  regard  to 
their  being  on  the  claim,  and  he  said  that  they 
had  J.  B.  Anderson  and  Miles  Johnson,  and  he 
says,  "They  are  all  around  there,'  and  he  says, 
'I  am  afraid  they  Avill  indict  me.'  I  says,  'What 
did  A'Ou  do  to  be  indicted  for?'  'Well,'  he  saA^s, 
'I  didn't  shoAV  them  on  the  land.'  I  says,  ^^YhJ 
didn't  you?'  'Oh,'  he  says,  'Ave  neA^er  did.'  He 
says,  'Jack  Maloney  and  I,  AA^e  never  shoAA^ed 
anybody  land  that  Ave  located  them  on.'  I  says, 
'Do  you  mean  to  tell  me  yo'^  didn't  shoAV  Mrs. 
Goldsmith  and  Blakeman  that  land?'  He  look- 
ed about  a  minute,  and  he  says,  'By  God,  Bill,  I 
didn't.  I  neA^er  told  you  before,  but  you  ou^ht 
to  haA^e  knoAA^l  it  by  the  length  of  time  it  took 
me.'  'Well,'  I  says,  'you  are  certainly  a  daisy, 
to  swear  to  a  lie,  AA^hen  that  land  is  risfht  on  the 
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road.'    And  tliat  is  tlie  first  I  kneAV  that  ttey 
hadn^t  been  on  tlie  land. 

Q.    Did  you  ever  liave  anything  to  do  witn  lo- 
cating Jane  Andrews? 

A.    No. 

Q.     Or  selling  the  relinquisliment? 

A.    No. 

Q.    Or  the  purchase  of  the  land? 

A.    No,  I  didn't." 


BILL  IN  EQUITY  No.  40G 
The  charges  in  this  bill  involve  the  land  of  the 
various  entrjTnen  upon  Avhich  final  proof  was  made, 
and  most  all  of  which  has  subsequently  bc3n  trans- 
ferred to  the  defendants,  or  some  of  them,  and  by  the 
defendants  transferred  to  other  purchasers. 

We  will  briefly  call  the  Court's  attention  to  the 
evidence  bearing  upon  the  land  of  each  individual 
entryman,  and  will  refer  to  the  same  by  the  name 
of  the  entryman.  A  full  description  of  the  land, 
and  the  names  of  the  various  entrymen,  will  be  found 
at  pages  4249- to  42(;i  of  the  record. 


WILLIAM  B.  BENTON. 
The  name  of  the  first  entryman  is  that  of  William 
B.  Benton,  appearing  in  1)111  of  equity  No.  406.   The 
land  embraced  in  his  entry  is  set  out  and  specifically 
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described  at  page  4249  of  the  record.  This  land  was 
subsequently  transferred  to  th^  Clearwater  Timber 
Company. 

The  only  evidence  in  support  of  the  bill  applied 
to  this  entr}^  is  the  unsupported  evidence  of  Clar- 
ence W.  Robnett,  which  is  contradicted  by  the  evid- 
ence  of  the  entrjTuan,  Avhich  will  be  found  at  page 
3517  of  the  record.  We  do  not  feel  called  upon  to 
set  out  and  copy  the  evidence  of  the  entryman  W.  B. 
Benton,  but  respectfully  ask  the  Court  to  read  the 
same  in  its  consideration  of  the  case. 


JOEL  H.  BENTON. 

The  evidence  in  relation  to  the  land  embraced  in 
the  entry  of  Joel  H.  Benton  is  subisitantially  the  same 
as  that  in  relation  to  the  entry  of  William  B.  Benton. 
Robnett  is  in  conflict  with  the  evidence  of  the  entry- 
man,  Joel  H.  Benton,  and  his  is  practically  all  the 
evidence  relied  upon  by  the  Government  in  its  attack 
upon  this  entry. 

The  direct  examination  of  Joel  H.  Benton  is  found 
at  pages  636  to  671  of  the  record. 

On  page  638  of  the  transcripx  appears  the  evid- 
ence relative  to  an  understanding  between  the  entrv- 
man  and  Clarence  W.  Robnett  concerning  the  taking 
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up  of  a  homestead.     The  evicleuce  of  the  witness, 
found  at  page  637,  is  as  follows : 

Q.    Had  3^on  located  a  homestead  prior  to  that 

time? 

A.  I  had  started  to  take  up  one,  yes,  sir; 
sone  onto  one,  but  never  filed  on  it. 

%         if         ^         '^ 

Q.    AATiat  was  that  arrangement? 

A.  Well,  it  Avas  that  he  should— I  would  take 
that  up  and  go  on  to  the  land  and  stay  there 
until  it  was  surveyed,  and  he  was  to  furnish  the 
money  for  the  expenses  while  I  was  there.  And 
then  after  final  proof  I  was  to  let  him  have  the 
land. 

O.    A^Oiere  was  this  homestead  you  refer  to? 

A.    In  39-4. 
On  page  637  the  witness  also  testified  concerning 
his  taking  up  a  timber  claim  under  the  Timber  & 

Stone  Act: 

A.    Why,  I  don't  know;  everybody  was  talk- 
ing about  it,  the  Avhole  town,  I  don't  know.    W. 
A.  Smith  located  me ;  I  think  I  spoke  to  him  my- 
self." 
The  witness  on  page  641  also  testifies  concerning 
his  taking  up  a  timber  claim: 

Q.    Did  you  have  any  conversation  with  Kob- 
nett  then  about  taking  up  a  timber  claim? 

A.     It  was  very  slight.     Mr.  Smith  came  m 
at  the  same  time  and — 

Q.    I  am  speaking  now  about  Mr.  Robnett. 
A.    I  was  going  to  tell  you ;  Mr.  Smith  came 
in  at  the  same  time,  and  we  all  talked  together, 
and  Mr.  Robnett  mentioned,  if  Al.  could  find 
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me  anything  to  locate  me  on  lie  would  see  me 
through.     That  is  as  far  as  I  remember. 

Q.  Was  that  the  only  conversation  you  had 
Avith  him  about  it? 

A.     Yes,  sir. 

Q.  Was  he  to  furnish  you  money  the  same 
as  for  the  homestead? 

A.  ISTo,  sir;  there  wasn't  a  word  said  about 
him  furnishing  me  the  money;  wasn't  a  word 
said. 

Q.  Do  I  understand  you  that  you  didn't  take 
up  a  timber  and  stone  claim  at  the  request  of 
Mr.  Eobnett? 

A.    Xo,  sir ;  I  did  not. 

^     ■^     ■^     -^ 

Q.  Did  he  tell  you  he  would  furnish  you  the 
money? 

A.    ^o,  sir;  he  didn't  say  that  at  all. 

On  page  665  of  the  record  the  witness  testifies,  on 

cross-examination,  as  follows: 

Q.  Mr.  Benton,  did  you  ever  have  any  con- 
tract, agreement,  or  understanding  in  regard  to 
the  sale  of  this  land  or  the  conveying  of  it  prior 
to  the  time  joii  filed  your  sworn  statement  and 
prior  to  the  time  you  made  your  final  proof,  with 
William  F.  Kettenbach,  George  H.  Kester  or 
William  D^Awer? 

A.    No,  sir. 

Q.  And  as  I  understand  you,  you  had  no 
agreement  for  the  sale  of  your  timber  claim 
prior  to  the  time  you  filed  your  sAvorn  statement 
and  prior  to  the  time  joii  made  your  final  proof 
with  anyone? 

A.  ISO,  in  fact  there  AA^as  nothing  said  about 
it  at  all. 
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On  page  667  tlie  witness  testifies  that  he  had  made 
no  contract  or  agreement  to  comey  the  land  to  any- 
one prior  to  the  time  of  filing  his  sworn  statement, 
and  prior  to  the  time  he  made  his  final  proof. 

On  page  667  of  the  record  the  witness  testifies : 

Q.  I  will  ask  you,  Mr.  Benton,  if  during  the 
talk  Avith  Mr.  Robnett,  if  he  said  anything  to 
you  about  not  letting  Mr.  Kettenbach  or  Mr. 
Kester  know  of  his  purchasing  the  land,  or  of 
his  arrangements  with  you? 

A.  He  told  me  several  times  he  had  no  con- 
nection with  them  Avhatever.  that  he  had  noth- 
ing to  do  with  them  at  all.  It  Avas  on  his  own 
account.     *  *  * 

Q.  And  what  was  his  actions  in  regard  to 
them  not  knowing  what  he  was  doing  in  regard 
to  the  land?  State  whether  or  not  he  tried  to 
keep  that  from  them,  or  talked  with  them  where 
they  could  hear  you? 

A.    He  did ;  he  tried  to  keep  it  secret. 

Q.    He  tried  to  keep  it  from  them? 

A.  Yes,  sir :  he  took  me  out  in  the  Directors' 
room  and  he  did  not  want  anybody  to  hear  what 
he  was  doing. 

The  evidence  of  this  witness  is  important  as  bear- 
ing upon  the  actions  of  Robnett,  and  is  in  contrast 
with  the  evidence  which  he  has  given  upon  the  stand, 
that  Kester  and  Kettenbach  knew  of  his  relations 
with  the  various  entrymen  and  knew  of  the  circum- 
stances under  which  he  acquired  title  to  the  land. 
The  evidence  is  material  also  in  that  it  impeaches 
the  evidence  given  by  Robnett.    The  witness  was  pro- 
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duced  by  tlie  Government,  and  they  arc  bound  by 
wbat  lie  says. 

GEORGE  W.  HARRINGTON 

There  is  no  evidence  in  support  of  the  charges 
against  this  entry,  and,  even  if  there  Avas,  it  has  long 
since  been  conveyed  to  the  Western  Land  Company, 
and  there  is  no  evidence  of  any  kind  or  nature  that 
this  Company  had  any  knowledge  of  an}^^  irregular- 
ity in  acquiring  the  title. 


VAN  V.  ROBERTSON. 

The  evidence  of  Van  V.  Robertson  in  support  of 
this  entry  is  found  at  pages  774  to  795  of  the  record; 
his  cross-examination  at  792  to  795.  The  evidence 
of  this  witness  shows  conclusively  that  there  was 
no  fraud  in  connection  with  this  entry,  and  the  land 
has  long  since  been  transferred  to  the  LeAviston 
National  Bank. 

On  page  792  the  witness  testifies,  on  cross-exam- 
ination, as  follows : 

Q.  As  I  unedrstand  you,  Mr.  Robertson,  you 
had  no  agreement  with  Mr.  Robnett,  or  anyone 
else,  to  sell  him  the  land? 

A.    No,  sir. 

Q.    Prior  to  filing  your  sworn  statement? 
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A.    No,  sir. 

Q.     And  3^011  liad  no  such  agreement  at  the 
time  you  made  your  final  i3roof? 
A.    No,  nor  no  time  afterwards. 

On  page  793  of  the  record  the  witness  states  that 

the  affidavit  he  made  at  the  time  of  filing  his  sworn 

statement  was  .true. 


JOHN  W.  KILLINGEE 
The  evidence  in  relation  to  this  entry  is  very 
meager,  and  wholly  insufficient  to  sustain  the 
charges  of  fraud  or  even  of  irregularity  in  the  matter 
of  acquiring  title  to  the  land.  Then,  it  has  long  since 
been  transferred  to  George  E.  Thompson,  who  is  an 
innocent  purchaser  for  value,  and  Avithout  notice. 


oOHN  E.  NELSON 

The  evidence  of  John  E.  Nelson  appears  at  pages 
1038  to  1057  of  the  record.  The  evidence  is  insuffi- 
cient to  show  any  fraud  or  irregularity  in  relation 
to  his  acquiring  title  to  this  tract  of  land.  Then, 
if  the  evidence  was  sufficient,  the  land  has  long 
since  bee^  transferred  to  Elizabeth  Thatcher,  who 
was  an  innocent  purchaser,  for  value,  and  without 
notice. 
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On  page  1040  of  the  record,  the  witness  testifies : 
Q.    And  did  you  make  any  arrangements  with 
him   (Kobnett)    about  the  claim? 
A.    Absolutely  none. 

On  pages  1055  and  1056  the  v/itness  testifies,  on 

cross-examination,  that  he  made  no  agreement  or 

contract  to  sell  the  land  prior  to  the  time  he  filed  his 

sworn  statement,  or  prior  to  the  time  he  made  his 

final  proof. 


SOREN  HAXSEX 

The  evidence  of  Soren  Hansen  in  relation  to  the 
acquisition  of  title  to  this  tract  of  land  appears  at 
pages  512  to  532  of  the  record ;  his  cross-examination 
at  page  527. 

At  pages  516  and  517  the  witness  Hansen  testifies 
to  a  conversation  with  Clarence  W.  Robnett  in  re- 
lation to  his  taking  up  a  tract  of  land,  Avhich  con- 
versation was  in  part  as  follows : 

A.  Why  I  met  him  one  day  on  the  street,  and 
he  says,  "Don't  you  want  to  take  a  timber  claim, 
George?"  And  I  said  no.  I  told  him  I  didn't 
want  no  timber  claim,  I  didn't  have  time  to  go 
after  it;  I  didn't  haAe  the  money  to  spare;  I 
didn't  want  to  put  money  into  a  timber  claim. 
And  he  said  he  Avould  tend  to  the  whole  matter 
and  that  it  wasn't  necessary  for  me  to  go  up 
there. 

Q.    What  did  he  say  about  the  money? 
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A.    Why  lie  said  lie  could  fiirnisli  the  money, 
or  get  tlie  money  for  me,  wliiclieA^er  it  was. 

Q.    And  noAv  were  you  to  get  anything  out  of 
that  timber  claim,  or  how  was  that? 

A.    Why,  I  asked  him  what  there  was  in  it, 

and  he  said,  "I  ought  to  be  able  to  get  you  from 

three  to  five  hundred  dollars  out  of  the  place." 

Q.     How  were  you  to  get  the  three    or    five 

hundred  dollars  out  of  it? 

A.    Why,  when  he  sold  it.    He  said  he  would 

be  able  to  sell  it ;  he  had  more  claims,  and  he 

Avould  be  able  to  sell  it  for  me. 

On  page  522  the  witness  testifies  to  the  execution 

of  deeds  to  the  land,  and  testifies  concerning  the 

execution  of  the  deed  dated  February,  1906. 

A.  Why,  Clarence  he  came  to  me  ouq  day  and 
says,  "I  got  a  chance  to  sell  that  timber  claim 
for  you,  and  if  you  will  make  out  a  deed  to  it, 
why  I  will,  I  can  turn  it  over  to  them  whenever 
it  is  sold,  and  I  wont  have  to  call  on  j-ou."  So 
I  made  out  the  deed. 

O.  Xow.  the  next  deed  you  identified,  dated 
Mav  1C\  190S.  runninor  from  Soren  Hansen  and 
wife  toE.  W.  Thatcher,  do  you  remember  the 
circumstances  of  makins:  that  deed? 

A.  Yes,  he  A^Tote  up  to  me.  he  sent  the  deed, 
it  was  already  filled  up,  sent  it  up  to  me,  and 
wrote  to  me  to  fill  it  out  and  have  it  proved, 
prove  it  before  a  notary  public  and  haA^e  it 
signed  and  acknowledged  and  sent  doAvn  to  him. 

The  Avitness  also  testifies  to  the  execution  of  the 
deed  running  to  William  F.  Kettenbach,  and  that 
he  executed  the  deed  and  sent  it  doAAm  to  Kobnett; 
and  also  the  deed  to  the  ClearAvater  Timber  Com- 
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pany;  and  on  page  524  testifies  tliat  Mr.  Robnett 
gave  him  $(>0  when  he  executed  the  deed  to  Mrs. 
Thatcher. 

In  relation  to  this  entry  we  call  the  Court's  at- 
tention to  the  evidence  of  William  F.  Kettenbach, 
found  at  pages  1689-90-91  of  the  record,  Avherein  the 
witness  Kettenbach  testified  that  he  was  familiar 
with  the  manner  in  Avhich  the  deed  Avas  acquired  for 
the  ClearAvater  Timber  Company.  Beginning  on 
page  1089 : 

Q.  I  wish  you  would  tell  what  you  know 
about  that  claim,  and  Avhat  your  connection 
Avith  it  is? 

A.  Well,  it  Avas — I  don't  just  exactly  remem- 
ber the  date,  but  I  remember  that  Robnett  (AA^ho 
was  in  the  bank)  spoke  to  me  one  day  about 
haAdng  a  claim  for  sale. 

Q.     That  is  the  defendant  Robnett? 

A.  Clarence  Robnett,  yes.  And  that  he  had 
a  deed  there  in  the  bank  for  the  claim  all  signed 
up  by  this  man  Hansen,  but  there  Avas  no  gTan- 
tee  in  it  at  all.  He  said  that  the  man  was  hard 
up,  and  Avas  OAving  a  mortgage  on  the  claim 
and  AA'hich  mortgage  they  were  going  to  fore- 
close on  him,  and  he  Avould  like  to  sell  it.  And 
he  asked  me  if  I  couldn't  make  some  disposition 
of  it ;  and  so  I  told  him  I  Avonld  look  around  and 
see,  and  I  AA^ent  to  Nat  BroAvn  of  the  ClearAvater 
Timber  Company  and  gaA^e  him  a  description  of 
the  claim  and  asked  him  if  he  could  make  an 
offer  on  it,  and  he  said  he  AA^ould  Jook  up  his 
estimate  and  see  if  he  had  an  estimate  on  that 
particular  piece  of  ground,  and  I  think  it  Avas 
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a  few  clays  after  that  he  told  me  what  he  could 
pay  for  it.  Well,  I  says,  "Brown,  it  can  be 
handled  all  right,  and  if  you  say  you  will  take 
it,  why,  I  will  get  it  for  you,"  so  he  says,  "All 
right."  I  had  several  dealings  with  Brown 
along  the  same  line,  so  I  went  to  Robnett 
and  I  says:  "Well,  Nat  Brown  will  take  the 
claim,  and  how  much  does  the  fellow  want  for 
it."  In  fact,  I  think  Robnett  had  told  me  how 
much  it  would  take,  anyway,  before  to  get  it. 
AVell,  he  says,  "Mrs.  Thatcher  has  a  mortgage 
of  a  thousand  dollars  with  interest  on  it,  and 
it  will  run  up  quite  a  bit,  but  if  they  can  get  the 
principal  they  will  take  the  thousand  dollars 
even  money."  Well,  I  says:  "All  right,  I  will 
have  Curtis  Thatcher  come  in  and  pay  him  the 
thousand  dollars,  because  I  have  already  an 
abstract  on  the  claim." 

Q.  And  you  paid  the  thousand  dollars  and 
obtained  a  relinquishment — 

A.  A  release  of  the  mortgage.  And  recorded 
the  release  of  the  mortgage. 

Q.    That  was  your  own  money  that  you  paid? 

A.  That  was  my  own  monej^  that  I  paid,  yes, 
sir.  And  then  I  paid  over  to  Robnett,  or  saw 
Robnett  pay  Hansen;  I  don't  know  whether  I 
paid  any  or  not  to  Hansen,  but  whether  I  paid 
Robnett  and  he  paid  Hansen,  I  am  not  sure; 
but  I  kno\v  Robnett  got  the  money,  and  was  to 
pay  Hansen  the  $60,  because  he  had  to  pay  $60 
over  and  above  the  mortgage.  $1060  was  what 
the  claim  cost  me,  plus  the  abstract. 

Q.  Then  the  deed  was  made  to  the  Clearwater 
Timber  Company? 

A.    The  Clearwater  Timber  Company. 

Q.    Then  what  happened? 

A.  Well,  as  I  was  going  along  with  the  ab- 
stract, I  had  ordered  the  abstract  made  up,  and 
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after  I  had  paid  the  mortgage  and  paid  Robnett 
to  pay  Hansen,  I  got  the  abstract,  and  then  I 
found  there  was  a  lis   pendens    on   the    claim 
which  was  a  surprise  to  me.    I  didn'i  know  any- 
thing about  that.    I  figured  that  the  only  suits 
there  Avere,  were  on  our  own  lands,  and  I  run 
on  to  this  lis  pendens.     And  in  the  meantime 
Brown  had  given  me  a  deed  drawn  up — they 
have  a  separate  form  of  deed,  different  from 
anybody  else— and  he  had  given  me  one  of  their 
deeds  to  have  him  execute,  and  if  they  was  paid 
all  the  money  and  everything,  the  claim  Avas  to 
go  to  BroA\Ti.    Of  course,  I  was  acting  more  in 
the  position  of  a  vendor,  you  might  say,  but  I 
was  paying  out  my  own  money  and  doing  all  of 
this,  and  when  it  was  turned  over  to  Brown  I 
was  to  get  my  money  back.    Well,  as  I  say,  as 
soon  as  I  got  the  abstract,  I  noticed  this  lis 
pendens  ,and  I  Avent  to  Brown  and  I  told  him,  I 
says:    "BroAA^i,  here  is  a  lis  pendens;  I  didn't 
know  it  until  I  got  the  abstract."    He  says,  "The 
claim  has  ne^-er  belonged  to  us,  and  it  must  be 
a  mistake  that  they  are  sueing  on  that  claim," 
and  I  says  "Couldn't  you  take  it  to  your  attor- 
ney and  find  out?"    And  he  did  that:  and  then 
of  course  he  couldn't  take  it. 

Q.     Then  you  asked  for  a  deed  to  j^ourself? 
(Page  1092  of  the  record). 
A.    Then  I  asked  for  a  deed  to  myself. 
Q.    And  you  prepared  the  deed? 
A.     I  prepared  the  deed,  and  gave  it  to  Mr. 
Bobnett. 

Q.  And  that  is  the  deed  that  was  offered  here 
in  evidence,  Avasn't  it?  (At  1G92-3  of  the 
record). 

A.  Well,'  I  didn't  know  it  had  been  offered  in 
evidence.  But  the  condition  Avas  this :  It  AA^as 
just  about  that  time,  Mr.  Gordon,  AA^here  things 


105 

got  to  that  stage  wliere  this  bank  trouble  came 
up  tlie  first  exposure  of  the  thmg  and,  I  had  my 
monev  tied  up  in  it,  and  I  felt  that  Eobnett  was 
naturally  not  interested  in  me  any  more  or  m 
us,  and  \t  seemed  apparently  he  had  not  been 
for  quite  a  while,  and  I  was    there    with   my 
monev  out,  and  nothing  to  show  for  it.     There 
was  no  reason  why  Eobnett  could  not  have  gone 
to  Hansen  and  got  a  deed  tp  myself,  so  I  took 
the  matter  in  mv  o^\ti  hands,  and  on  my  own 
volition  I  took  the  deed  I  had  used,  convejdng 
the  land  to  the  Clearwater  Timber  Company, 
and  mit  that  on  record,  feeling  that  I  could  go 
to  them  and  that  thev  would  quitclaim  back  to 
me,  and  in  that  wav  1  could  protect  myself,  and 
that  is  the  reason  I  did  that. 
The  witness  Hansen  testifies,    on    crosF-examina 
lion,  at  page  528-529  of  the  record,  that  the  affidavit 
he  made  at  the  time  of  filing  his   sworn   statement 
was  true ;  that  he  had  no  agreement  to  sell  the  land 
to  anyone  prior  to  the  time  he  made  his  final  proof. 


E.  X.  BEOWX. 
The  evidence  of  the  witness  E.  X.  Brov.Ti  appears 
at  pages  lOGT  to  1G87  of  the  record,  and  is  the  same 
in  substance  as  the  evidence   given   by   William  F. 
Kettenbach. 
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JAMES  C.  EYAXS. 
The  evidence  in  relation  to  this  entry  is  very  mea- 
ger, and  the  evidence  of  Clarence  W.  Kobnett,  unsup- 
ported as  it  is,  is  insufficient  to  show  fraud  in  con- 
nection Avith  this  entry.  The  entrjTuan,  James  C. 
Evans,  did  not  appear  and  testify,  but  we  call  the 
Court's  attention  to  the  evidence  of  C.  A\'.  Colby,  at 
pages  3081  to  3111  of  the  record,  in  relation  to  this 
entry,  which  shows  conclusiveh^  that  there  was  no 
fraud  or  irregularity  in  the  matter  of  the  acquisition 
of  title  to  this  land. 


C.  AV.  COLBY. 
At  pages  3080  to  3085  the  witness  Colby  relates  in 
detail  all  of  his  transactions  in  relation  to  the  en- 
tries of  the  various  entrymen,  among  them  being 
James  C.  Evans,  Lon  E.  Bishop,  Frederick  W.  Xew- 
man,  Charles  Dent,  Charles  Smith  and  others,  in 
which  the  witness  states  (page  3082)  : 

"A.  Well,  these  entrymen  were  in  the  employ, 
had  been  for  some  time  in  the  e^-iploy  of  Small  & 
Emery,  except  perhaps  Mr.  Dent,  who  wasn't 
particularly  employed  In'  them,  but  had  consid- 
erable dealings — he  kept  a  house  at  which  they 
stopped  in  going  and  coming,  and  also  kept  some 
goods,  and  they  got  goods  from  him  in  going  and 
coming  from  Lewiston  to  the  timber,  and  these 
— there  was  a  good  deal  of  talk  about  taking  up 
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timber  and  these  parties  concluded  that  they 
wanted  some,  and  Mr.  Emerv  had  been  engaged 
in  locating  parties  on  timber,  had  made  a  busi- 
ness of  it,"  and  finally  located  them  on  timber." 

At  page  3084  of  the  record  the  witness  testifies 
concerning  the  borrowing  of  the  monej^  with  which 
10  make  final  proof;  that  he  finally  spoke  to  Wil- 
liam F.  Kettenbach  regarding  a  loan  of  money,  as 
:\Ir.  Skinner  and  other  parties  had  failed  to  make 
the  loan,  and  the  witness  says  in  part  (3084  of  the 
record)  : 

"A.  Yes,  sir;  and  asked  him  (meaning  Mr. 
Kettenbach)  for  a  loan  of  this  monev  to  prove 
UD  with,  and  I  think  he  said  he  would  speak  to 
Mr.  Kester  about  it,  and  let  me  know  in  a  short 
time,  or  perhaps  let  me  know  in  the  morning; 
anyway,  it  was  only  a  short  time  he  took  to  give 
me  an  answer.  *  *  * 

A.  I  mean  made  proof ;  yes,  sir.  Excuse  me. 
AATien  they  were  ready  for  the  money.  T  got  the 
money  from  the  bank  and  handed  it  to  them,  and 
they  went  and  made  their  Droof. 

MR.  TAXXAHILL:  Then  what  happened 
after  thev  made  their  proof? 

A.  AA'ell,  Mr.  Kettenbach  says:  'Xow,'  he 
says,  'I  look  to  you,  Mr.  Colby,  to  ^et  those  mort- 
gages and  see  that  this  thing  is  all  straight,'  and 
so  I  waited  around  until  thev  made  their  proof, 
and  when  they  did,  I  asked  them  to  go  up  to  Mr. 
Barnett's  office — I  went  ur>  into.  Mr.  Barnett's 
office  before  this,  and  told  him  the  boys  were 
makins:  proof  and  I  Avould  like  to  have  them  give 
a  mortsras-e,  and  told  him  I  would  like  to  have 
him  remains  in  his  office — it  was  getting  late  in 
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the  evening  then — and  I  wanted  him  to  remain 
there  to  fix  up  these  mortgages  and  he  said  he 
would  and  did.  *  -^  *  Emery  came  up  and  saj^s : 
-The  boys  want  to  sell  instead  of  gi^ing  a  mort- 
gage,   they  say  they  will  have  the  same  trouble 
about  meeting"  the  mortgage   they   are   having 
now,  and  prefer  to  sell,  if  they  think  they  oan 
get  a  reasonable    price."    and    asked   me    if    I 
thought  Mr.  Kettenbach  would  buy  it,  and  I 
says^    'I  think  not;  it  is  so  soon  after  proving 
up,  but.'  I  says,  'I  will  go  and  see  him.'    I  went 
and  saw  Mr.  Kettenbach  and  he  says:     'Have 
they  proved  up?'   and  I  says,  'Yes.'    'Have  they 
got' their  final  receipts?'  and  T  says,  'Yes.'  'Well.- 
he  says,  'it  as  much  theirs  now  as  it  will  ever  be,' 
and  he  says,  'Yes,  I  will  buy  them  if  I  can  get 
them  right,'  and  he  says,  -What  Avill  thev  cost?' 
•  and  I  says,  'They  ^^\\  average  about  $750  or  a 
little  less,  some  more.'     'Well,'  he  says,  'I  will 
see  Mr.  Kester  about  it  and  let  you  know  in  a 
little  while.'  and  I  saw  him  again,  and  he  says, 
'^Ye  will  take  them  if  they  don't  cost  more  than 
><7r)0,'  so  then  I  told  :\Ir.Emerv  that  Mr.  Ketten- 
bach would  buy  them,  and  what  he  would  give, 
and  Mr.  Emerv  seemed  to  understand  by  that 
what  the  boys  wanted  for  them,  and  instead  of 
making  mortgages  they  made  deeds  (Page  30SG 
of  the  record). 

On  page  30S2  of  the  record  the  witness  testifies 

that  he  has  known  Clarence  W.  Rob:iett  for  twelve 

years :  that  he  never  talked  with  Kester  about  these 

claims  at  all.    On  page  .30S7  the  witness  states  that 

he  never  came  into  the  main  body  of  the  working 

room  of  the  bank,  at  Kester's  desk,  or  in  Kester's 

private  office,  or  at  any  other  place,  and  made  the 
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statement  testified  to  by  Robnett,    in    substance : 
"George,  I  came  in  to  talk  with  3'OU  in  regard  to  tlie 
timber  matters'  (meaning  Mr.  Kester),  and  did  not 
state  to  Kester,  "Fred  Emery  last  Sunday  cruised 
out  some  claims  in  39-3,  and  we  located  six  men  on 
them.    We  are  to  furnish  them  with  money  and  all 
expenses  to  prove  up,  and  are  to  pay  them  each  $200 
for  their  right.    Xow  we  have  fallen  down  on  being 
able  to  get  this  money'' ;  and  the  Avitness  did  not  ask 
Kester  if  he  w^ould  go  ahead  and  take  them  up  under 
the  same  arrangement,  and  take  care  of  these  par- 
ties; that  no  such  conversation   occurred;    and   on 
page  3087  of  the  record  testifies : 

"Q.  I  will  ask  vou  if  at  the  same  time,  or  at 
any  time,  you  stated  to  Mr.  Kester,  or  anyone 
else,  what  the  entrymen  were  doing,  or  that  they 
were  to  go  ahead  and  prove  up,  and  deed  the 
claims  OA^er  to  Colby  and  Emery,  meaning  your- 
self and  Emery,  for  $200  each? 

A.    Xo,  sir:  there  was  nothing  of  that  kind. 
Nothing  suggesting:  any  such  thing  in  the  con- 
A'ersation  at  all." 
The  witness  also  states  (page  3088  of  the  record) 
that  he  made  no  statement  to  Mr.  Kester  and  Mr. 
Kettenbach,  or  either  of  them,  that  they  should  take 
the  land  over  from  the  entrATuen  upon  the  same 
terms,  and  under  the  same  agreement,  as  the  agree- 
ment with  Colby  and  Emery,  and  in  answer  to  the 
question  states : 
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"A.    Xo;  that  whole  conversation  as  related 

there  is  absolutely  false  from  beginning  to  end. 

There  was  not  a  syllable  of  anything  of  the  kind 

ever  occurred.    I  never  talked  Avith  Mr.  Kester 

one  moment  about  it.    Xot  a  word." 

At  succeeding  pages  of  his  e^ddence  (3088  to  3092) , 

the   witness    denies    each    and   every   conversation 

which  Eobnett    claimed    to    have    overheard,    and 

stated  that  no  such  conversation  ever  took  place. 


FEED  W.  EMEEY. 
The  evidence  of  Fred  W.  Emery,  found  at  pages 
3115  to  3138  of  the  record,  is  substantially  the  same 
as  that  of  Mr.  Colbv  and  that  of  3ilr.  Kester. 


LOX  E.  BISHOP. 
The  same  evidence  applies  with  equal  force  to  the 
entry  of  Lon  E.  Bishop.  He  is  one  of  the  entryman 
designated  as  the  "Colby  and  Emery"  claims;  and 
we  submit  that  the  evidence  heretofore  quoted  and 
referred  to  applies  with  equal  force  to  this  particu- 
lar entry. 
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FREDERICK  W.  NEWMAN. 

The  same  applies  with  equal  force  to  the  entry  of 
Frederick  W.  Xewman.  Neither  of  these  entr^inen 
appeared  and  testified  in  relation  to  their  entr\. 

■    CHARLES  SMITH 
The  same  condition  applies  in  relation  to  the  entry 
of  Charles  Smith,  and  we  will  not  enlarge  upon  what 
Ave  have  heretofore  stated. 


CHARLES  DEXT. 
The  same  condition  exists  in  relation  to  the  entry 
of  Charles  Dent.  This  entryman  appeared  and  testi- 
fied as  a  Avitness  for  the  GoA^ernment,  his  evidence 
appearing  at  pages  716  to  736  of  the  record.  The 
most  important  eAidence  giA^en  in  relation  to  this 
entry  of  the  entrjTnan  is  giA^en  from  pages  716  to  721 
of  the  record  in  AA^hich  the  Avitness  states: 

''A.  Mr.  Emery  Avas  locator  at  that  time,  and 
he  asked  me  if  I  had  ever  taken  a  claim,  and  I 
told  him  no;  and  he  AA^anted  to  know  why  I 
didn't  take  one.  Well,  I  told  him  I  didn't  know 
as  I  had  much  use  for  one:  I  couldn't  sell  it. 
'Oh,  yes,'  he  says,  '1  could  sell  a  claim  most  any 
time.'     So  I  concluded  I  would  take  one. 

Q.  Did  he  tell  you  hoAV  much  the  daim  would 
net  A^ou? 
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A.  Oil,  1  told  liim  if  I  could  get  $100  for  the 
claim  I  wouldirt  mind  taking  one.  'Well,'  lie 
says,  'you  can  easy  enough  get  $100.'  He  says, 
'Most  anybody  will  give  you  $100  for  it.'  " 

The  Avitness  also  states  that  he  had  part  of  the 
money  at  that  time  to  purchase  the  claim.  He  also 
testifies  to  making  his  final  proof,  and  to  succeeding 
in  selling  the  land;  and  on  cross-examination  the 
witness  testifies  that  the  first  conversation  with  Mr. 
Colby,  or  anyone  else,  in  relation  to  selling  his  claim, 
Avas  after  he  had  made  final  proof.  On  cross-exam- 
ination (at  page  741  of  the  record),  the  witness  tes- 
tifies that  the  affidavit  he  made  at  the  time  he  filed 
his  sworn  statement— that  he  had  no  agreement  to 
transfer  or  sell  the  land— was  true ;  that  he  had  no 
understanding  or  agi^eement  with  anyone  to  sell  his 
land  prior  to  the  time  he  made  his  final  proof. 


EDWAKD  M.  HYDE. 

The  evidence  in  relation  to  this  entry  is  very  mea- 
ger, and  shows  no  fraud  or  irregularity  in  relation 
to  the  acquisition  of  title  to  this  tract  of  land.  The 
witness  did  not  appear  and  testify.  The  evidence  of 
the  defendants  in  relation  thereto  is  very  clear  and 
complete,  and  it  is  unnecessary  to  refer  to  the  same 
further. 
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DRUKY  M.  GAMMON. 
The  evidence  of  Drury  M.  Gammon  is  found  at 
pages  2101  to  2109.  The  witness  testifies  to  the  man- 
ner in  which  he  acqiured  title  to  the  land,  and  to  the 
talk  with  Clarence  W.  Robnett  regarding  it,  and  on 
page  2102  the  witness  testifies : 

"A.  Oh,  I  told  him  at  first  I  didn't  know 
(meaning  Mr.  Robnett),  and  I  asked  him  how 
much  there  was  in  it  if  I  wanted  to  take  it  up, 
and  he  asked  me  if  I  would  sell  my  right,  and  I 
told  him  no,  I  wouldn't  sell  my  right  the  way  he 
wanted  me  to. 

0.    Well,  how  did  he  want  you  to? 
A.    He  wanted  to  know  if  I  would  take  it  up 
and  sell  it  back  to  him  for  $100  clear  of  my  ex- 
penses, and  I  told  him  no." 
On  pages  21034  the  witness  testifies  that  in  sub- 
sequent conversations  with  Robnett,  that  Robnett 
Avas  to  pay  so  much  for  the  timber  on  the  land,  and 
the  purchase  price  depended  on  the  timber.    The  wit- 
ness also  testifies  that  he  paid  his  own  expenses  to 
view  the  land ;  and  on  page  2105  states : 

"A.  Well,  as  I  say,  1  paid  my  oa\ii  expenses 
until  after  I  got  the  land  and  see  how  much  it 
would  come  to.  He  didn't  say  whether  he  was 
going  to  furnish  me  any  money  at  the  time.  He 
asked  me  if  I  had  the  money  to  do  all  this,  and  I 
told  him  yes." 
On  cross-examination  the  witness  testifies,  Pp. 

2111-2113): 
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(Page  2111)  "Q.  Mr.  Gammon,  you  never 
had  any  arrangement  witli  Kester  or  Ketten- 
bach  regarding  your  claim,  did  you? 

A.    Xo,  sir." 

The  witness  also  testifies  that  he  had  no  conversa- 
tion with  either  of  them  regarding  it. 
On  page  2112  the  witness  testifies : 

"Q.  After  you  had  proved  up  on  it  then  you 
figured  up  what  timber  there  was  on  it  and  made 
the  agreement  then? 

A.    Yes,  sir. 

Q.  And  you  had  no  agreement  with  him  as  to 
the  price  or  what  you  should  receive,  or  that  you 
would  sell  it  to  him  in  fact  before  you  made  final 
proof? 

A.    No." 

The  witness  also  testifies  that  the  affidavit  he 
made  at  the  time  he  filed  his  sworn  statement — 
that  he  had  no  contract  or  agi^eement  with  anyone 
to  transfer  the  land — was  true. 


GL^Y  L.  WILSON. 
The  evidence  of  Guy  L.  Wilson  in  relation  to  the 
acquiring  of  title  to  this  tract  of  land  appears  in  the 
transcript;  his  direct  examinntion  beginning  at 
page  371,  wherein  he  testifies  to  the  manner  of  tak- 
ing up  the  claim,  his  conversation  with  Mr.  D^^^er 
in  relation  to  his  location  and  location  fee:  how  he 
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came  to  visit  tlie  land,  his  filing  on  tlie  land,  and  all 
of  the  circumstances  leading  up  to  his  final  proof. 

''Q.  XoAV,  what  arrangements  did  you  go 
there  to  make  Avith  Mr.  Dwyer  about  getting  the 
money  to  prove  up  with? 

A.  I  went  to  see  him  to  get  him  to  locate  me 
on  a  claim,  and  see  if  he  could  i^rocure  the 
monev  for  me  to  prove  up  with. 

Q.  \Yas  Mr.  D^Ayer  in  the  business  of  furnish- 
ing people  money  Avith  which  to  prove  up  on  tim- 
ber claims? 

A.    I  don't  know;  he  was  a  locator. 

Q.  Well,  what  was  said  by  Mr.  D^Awer  when 
vou  saw  him  on  that  occasion? 

A.  He  said  he  thought  he  could  borrow  the 
monev  for  me  and  get  a  claim  in. 

Q.  '  Was  that  all  that  was  said? 

A.  He  said  that  I  would  have  to  pay  him  for 
locating  me  on  the  timber  claim,  and  he  told  me 
about  what  the  claim  Avould  be  worth.  That's 
about  all  that  I  can  remember  that  Avas  said 
there. 

O.    What  did  he  tell  a^ou  the  claim  Avould  be 

worth? 

A.  Well,  he  said  that  after  expenses  aa^ouUI  be 
paid,  and  I  had  paid  him  for  locating,  it  would 
probably  be  AA^orth  $150  to  me." 

On  cross-examination,  at  page   429,   the   Avitness 

testifies : 

"A.  He  (meaning  Mr.  DAvyer)  told  me  that 
he  thought  he  could  get  the  money  for  me,  and 
told  me"  I  AA'ould  haA-e  to  pay  him  for  locating 
me." 
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And  on  page  431  the  witness  states : 

"Q.  And  regardless  of  what  might  have  in- 
advertently crept  or  fallen  in  in  those  other 
trials  or  that  other  evidence,  regardless  of  what 
might  have  been  said  dnring  that  time  or  those 
com^ersations,  the  evidence  that  you  have  given 
here  on  cross-examination  is  substantially  cor- 
rect to  the  best  of  your  recollection? 

A.    I  think  it  is/' 


ELLA  AYILSOX. 

The  evidence  of  Ella  Wilson,  wife  of  Guy  L.  Wil- 
son, appears  at  pages  434  to  448  of  the  record.  The 
witness  testifies  on  cross-examination  to  having 
been  present  during  the  first  converation  between 
her  husband  and  Mr.  Dwyer,  and  Avas  interrogated 
concerning  her  evidence  given  in  a  former  criminal 
trial,  and  on  cross-examination  testified,  in  relation 
thereto,  that  she  and  her  husband  went  over  to  see 
Mr.  DAvyer  about  locating  Mr.  Wilson  on  a  claim; 
that  she  heard  the  couA^ersation  betAveen  Mr.  Wilson 
and  Mr.  DAvyer ;  that  she  heard  Mr.  DAvyer  tell  her 
husband  that  he  thought  he  could  get  him  a  timber 
claim ;  that  she  heard  Mr.  Wilson  ask  Mr.  DAvyer  if 
he  thought  he  could  borroAV  the  money  to  pay  for  the 
claim  and  pay  his  expenses ;  and  on  page  446  testi- 
fied : 
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''Q.  .  And  did  you  notice,  did  you  see  Mr. 
Dwyer  figure  up  about  what  the  expenses  would 
be ;  do  you  remember  of  seeing  Mr.  DT^yer  with 
Mr.  Wilson,  your  husband,  figure  up  about  what 
the  exDensesVould  be,  and  then  Mr.  Dwj^er  gave 
Mr.  Wilson  about  the  value  of  that  claim  at  that 
time,  or  when  he  could  sell  it? 

A     "Ves   sir 

Q.  Did'vou  hear  Mr.  D^^Ter  tell  Mr.  Wilson 
that  there  ought  to  be  $150  in  it  for  the  claim; 
that  it  ought  to  net  him  $150  when  the  claim  was 
sold? 

.A.    Yes,  sir. 

0.  Now,  Mrs.  Wilson,  this  is  the  only  agree- 
ir^ent  that  you  know  of  being  made  between  Mr. 
Dwyer  and  Mr.  A^'ilson,  is  it  not? 

A.    Yes,  sir. 

The  witness  also  testifies  (page  IICO  : 

"Q.  And  the  substance  of  that  agreement 
was,  according  to  your  best  recollection  of  it 
and  according  to  your  best  understanding  of  it, 
*  was  that  Mr^  B^wer  was  to  locate  Mr.  Wilson 
on  a  timber  claim,  and  Mr.  Wilson  was  to  pay 
him  a  location  fee.  and  Mr.  T>vryer  was  to  help 
him  to  get  the  money,  or  borrow  the  money  for 
him  to  T)ay  for  the  land  and  pay  expenses. 
A.    Yes,  sir. 


FRAXCES  A.  JUSTICE. 
Frances  A.  Justice  Avas  subsequently  married  to 
a  Mr.   Clausen,   and  she   appeared  as  a  witness  as 
Frances  A.  Clausen. 
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On  page  847  the  witness  testifies  in  relation  to  lier 
taking  up  a  timber  claim,  that  she  first  asked  Mr. 
D\\7^er  to  get  her  a  claim  several  times.  She  talked 
to  him  about  a  claim,  and  asked  him  to  get  her  one; 
that  she  first  intended  to  get  a  claim  in  California, 
but  on  account  of  some  troul)le  in  that  section  she 
did  not  go  there. 

"Q.    Yes,  but  now  what  was  your  arrange- 
ment with  Mr.  D^\^^er  before  he  located  you.? 

A.  Xo  arrangement,  only  that  he  would  lo- 
cate me  on  a  claim. 

Q.    And  you  was  to  pay  the  expenses? 
A.    Welf,  I  was  to  pay  the  expenses.    I  bor- 
rowed the  mone}^  to  pay  them. 

Q.  Well,  I  am  speaking  about  your  arrange- 
ments with  Mr.  Dwyer,  you  know.  Who  was  to 
pay  your  expenses? 

A.    Well  I  was  to  pay  the  expenses  after  I 
borrowed  the  money  to  pay  them. 
Q.    Now%  explain  how  that  was? 
A.    Well,    lasked  him  to  borrow  the  money 
for  me  to  get  a  claim.    First,  I  tried  to  get  money 
in  Wisconsin  to  get  a  claim ;  then  I  tried  to  get 
the  money  of  Mr.  Crocker,  a  relative  of  Mr.  Jus 
tice,  and  they  only  had  money   enough   to   get 
their  o^^^l  claim ;  and  I  had  my  place  mortgaged 
so  that  I  couldn't  very  well  borrow  money  my- 
self; and  I  asked  Mr.  Dwyer  as  a  favor   if  he 
would  borrow  money  for  me  to  get  a  claim,  and 
he  said  he  didn't  know  vrliether  he  could  get  it  or 
not ;  he  would  try. 

Q.  Xow  what  were  you  to  get  then  for  your 
claim? 
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A.  Weil,  lie  didn^t  know  what  we  would  get 
out  of  it.  We  figured  on  it,  and  lie  didn't  know 
whether  he  could  sell  the  claim  or  not  right 
away.  He  didn't  know  just  what  he  would  get 
out  of  it. 

Q.    Didn't  he  tell  you  before  you  went  up  there 
that  he  would  give  you  $150  for  your  right? 
.     A.    Xo,  sir. 

Q.  Mrs.  Justice,  you  remember  testifying 

A.  I  rember  Mr.  O'Fallon  coming  to  the  house 
and  I  tried  to  tell  him  how  it  was,  and  he  says, 
'Mrs.  Justice,  you  are  evading  the  truth,'  every 
time  I  would  try  to  tell  him  how  it  was. 

Q.  Now,  one  moment ;  you  made  an  affidavit 
for  Mr.  O'Fallon,  didn't  you? 

A.  Well,  he  scared  me  pretty  near  dead,  I  Avas 
pretty  near  crazy  at  the  time — I  was  s"  k,  and  he 
said :  'We  know  just  how  that  was,  tmd  you  will 
have  to  tell  me  just  how  it  was,'  and  I  tried  to 
tell  him  hoAv  it  was,  and  he  wouldn't  allow  me  to 
tell  it  that  way. 

Q.  You  signed  the  affidaAit  and  swore  to  it, 
didn't  you? 

A.  I  sis^ned  the  paper  there,  but  I  was  just 
about  wild,  I  didn't  know  what  I  did  sign." 

Cn  page  85S  the  Avitness  testifies : 

'•Q.  Xow,  do  you  remember  whether  or  not 
you  had  an  arrangement  with  Mr.  D^wer  by 
which  you  were  to  take  up  your  claim  and  he 
was  to  furnish  all  the  expense  money,  and  the 
money  for  final  proof,  and  that  you  were  to  get 
$1.50  out  of  it,  after  all  expenses  had  been  taken 
out? 

A.  He  thought  there  Avould  be  about  $200 
when  he  could  sell  the  claim.  The  way  we  fig- 
ured about  that,  the  way  that  other  claims  was 
sellina." 
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Here  Ave  desire  to  call  the  Court's  attention  to  the 
proceedings  appearing  on  pages  859  to  8G0  as  evi- 
dence of  the  witness's  condition.    The  witness  here- 
tofore testified  that  she  Avas  in  ill  health  at  the  time 
O'Fallon  and  another  special  agent  called  upon  her, 
looked  through  the  house  to  see  that  she  Avas  alone, 
then  locked  the  door,  began  to  threaten  and  coerce 
her,  and  Avhen  she  did  attempt  to  tell  them  the  truth, 
they  Avould  invariably  accuse  her  of  evading    the 
truth,  telling  her  they  did  not  want  to  cause  her  any 
trouble,  that  the  Government  had  sent  them,  and 
she  must  tell  it  in  a  different  Avay,  and  by  this  means 
compelled  her  to  sign  an  affidaAit  AA^hich  Avas  false. 
She  Avas  in  ill  health  at  that  time,  had  just  buried 
her  son  Avho  Avas  killed  by  an  accident,  and  just  a 
short  time  prior  thereto  had  suffered  the  loss  of  her 
husband  by  death.    That  she  Avas  in  the  same  Aveak 
and  ill  condition  at  the  time  she  testified  at  Moscoav, 
AA^hen  she  Avas  threatened   and   coerced   by   Ruick, 
GoodAvin  and  O'Fallon.     As  evidence  of  her  condi- 
tion then,  and  her  condition  noAV,  the  proceedings  on 
page  861  clearly  indicate: 

"Q.  Well,  noAV,  I  Avill  show  •  you  the  record, 
and  ask  you  to  read  from  the  question  at  the  top 
of  page  383.  'Noav  state  Avhat  that  iinderstand- 
ino'  was" ;  then  at  the  bottom  of  the  page  Avhere 
the  ansAA^er  is 
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NOTE  BY  REPORTEK:  Witness  fell  for- 
ward from  the  witness  stand,  apparently  in  a 
fainting  condition,  and  was  assisted  by  lier  hus- 
band and  a  lady  friend.  Informal  recess  was 
thereupon  taken.  At  11 :05  o'clock  the  hearing 
Avas  resumed." 

On  page  861  the  reporter's  note  is  as  folloAvs : 

"The  witness,  Frances  A.  Justice,  was  there- 
upon excused  from  further  testifying  at  this 
time." 

On  page  136G  of  the  record  the  witness  testified : 

"Q.  I  have  just  read  these  questions,  and  I 
shall  read  them  again,  and  ask  you  if  3^ou  re- 
member them.  I  read  from  page  38:^  of  the  rec- 
ord of  case  1605,  and  ask  you  whether  cr  not  you 
remember  these  questions  being  read  to  you  at 
the  time  I  refer  to,  and  whether  or  not  you  made 
the  replies  which  I  shall  also  read." 

Here  folloAvs  a  quotation  from  the  record  of  the 

evidence  of  the  witness  in  the  former  trial,  and  on 

paj>e  1370  of  the  record,  the  witness  testifies: 

"Q.  Well,  are  they  the  facts  as  you  under- 
stand them? 

A.  I  was  to  give  a  contract  to  secure  that 
money.  I  gave  a  contract  to  secure  the  money 
until  I  should  sell  the  claim. 

Q.  Do  you  remember  when  you  gave  that  con- 
tract? Did  joii  give  it  when  you  first  spoke  to 
him  about  it? 

A.    No,  sir. 

Q.    It  was  after  you  made  the  proof? 

A.    Yes,  sir." 

On  page  1371  the  witness  testifies : 
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"A.  The  understanding  was  from  the  way  we 
figured  that  it  should  bring  $150  or  $200  at  the 
w^ay  claims  Avere  selling  above  expenses;  there 
was  no  terms  that  there  should  be  that  much, 
but  we  thought  they  would  bring  that  much." 

On  pages  1873  to  1388  of  the  record  the  witness 
was  asked  concerning  her  sworn  statement  and  evi- 
dence given  at  the  former  trial,  or  the  trial  of  the 
criminal  cases  at  Moscow. 

On  pages  1378-1379  the  witness  testifies: 

"A.  There  was  no  agi^eement  that  I  would 
sell  the  claim." 

On  page  1384  the  witness  testifi^es : 

"A.  I  remember  there  was  a  good  many  ques- 
tions asked  me,  and  I  remember,  too,  that  Mr. 
Ruick  told  me  that  I  would  be  indicted  if  I 
didnt'  answer  questions  about  the  way  those  fel- 
lows made  me  make  the  statement.  They 
wouldn't  allow  me  to  make  the  statement  the 
way  I  wanted  to  make  it.  They  said,  'You  are 
evading  the  truth  now,  Mrs.  Justice:  that  isn't, 
right,'  and  they  had  me  so  worked  up  that  I  don't 
remember  how  I  did  answer  questions." 

On  cross-examination,  at  page  1411,  the  witness 

testifies  as  follows : 

"Q.  Mrs.  Clausen,  will  you  state  in  what  way 
you  was  treated  when  Mr.  Uoodwin  and  Mr. 
O'Fallon  had  you  sign  this  affidavit:  what  they 
did,  and  what  they  said  to  you,  as  well  as  you 
can  remember? 

A.  They  came  there  to  the  house  and  wanted 
to  know  if  I  was  alone,  and  they  said  they  were 
sent  there  by  the  Government  to  get  a  deposition 
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from  me,  and  they  went  and  looked  into  every 
room  in  the  house  to  see  whether  there  was  any- 
one in  the  house  that  could  hear  it,  and  they 
asked  me  questions,  and  wher^ever  I  would  try  to 
tell  how  it  was,  Mr.  O'Fallon  said:  'Look  out, 
Mrs.  Justice,  you  are  evading  the  truth;  we 
know  ju«!t  how  that  was,  and  you  are  not  telling 
it  as  it  was.' 

Q.    Did  he  tell  you  how  it  Avas? 

A.  Yes ;  he  would  tell  how  it  Avas,  and  Avould 
say,  'That  is  the  Avav  it  is.'  And  the  next  ques- 
tion he  would  ask,  it  was  the  same  way:  'Now, 
look  out:  you  are  evading  the  truth  We  have 
found  out  all  about  this;  wo  know  there  was  a 
prior  aQ:reement,  and  you  was  to  get  $150,'  and 
j^ll  that  sort  of  bosh,  and  wouldn't  let  me  tell 
how  it  was.'' 

We  also  call  the  Court's  attention  to  the  evidence 

of  the  witness  appearing  at  pages  1410  to  1419  of  the 

record. 


EDNA  P.  KESTER. 

Edna  P.  Kester  was  the  original  entrywoman;  is 
the  wife  of  George  H.  Kester;  purchased  the  land 
vrith  money  given  her  by  her  husband;  ih  the  owner 
of  the  same;  has  never  conveyed  it,  and  never  made 
any  contract  or  agreement  with  any  person  for  its 
conveyance.  There  Avas  no  fraud  or  irregularity  in 
the  acquiring  of  title  to  this  tract  of  land.  • 

The  evidence  of  Edna  P.  Kester  appears  at  pages 
736  to  744.    Upon  cross-examination,  at  pages  743- 
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744,  the  witness  testifies  that  the  affidavit  made  at 
the  time  of  filing  her  sworn  statement  was  true ;  that 
she  has  no  contract  or  agreement  with  any  person 
for  a  conveyance  of  the  same. 


ELIZABETH  KETTEXBACH. 

The  evidence  in  relation  to  this  entry  is  very  clear 
and  complete.  She  is  the  original  entrywoman,  and 
has  never  made  any  contract  or  agreement  with  any 
person  for  the  conveyance  of  the  land. 

The  evidence  of  the  entry^voman  appears  at  pages 
1557  to  1592  of  the  record. 


WILLIAM  J.  WHITE  and  MAMIE  P.  WHITE. 

The  entries  of  William  J.  White  and  Mamie  P. 
White  Avere  made  in  good  faith.  They  Avere  entitled 
to  acquire  land  such  as  they  did  in  this  case.  After 
they  made  their  final  proof,  paid  the  purchase  price, 
they  held  the  land  for  several  years,  and  finally  sold 
the  land  to  Elizabeth  ^Ykite,  mother  of  William  J. 
White. 

The  evidence  of  William  J.  White  in  relation  to 
the  acquiring  of  title  to  these  two  tracts  of  land  ap- 
pears at  page  490  to  512  of  the  record. 
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MARTHA  E.  HALLETT. 
The  evidence   of    Martha  E.  Hallett    appears  at 
pages  1592  to  1609  of  the  record. 

On  page  1593  the  Avitness  testifies  in  relation  to 
her  acquiring  title  to  the  land,  and  that  she  never 
talked  with  Mr.  Kester  concerning  the  acquiring  of 
title  to  a  timber  claim.  On  page  1595  the  witness 
testifies  that  she  first  spoke  to  a  gentleman  who  was 
rooming  at  her  place  about  taking  up  a  timber 
claim;  that  she,  with  Mr.  and  Mrs.  Kesler  and  Mr. 
and  Mrs.  White  and  Elizabeth  White  Avent  to  view 
the  land.  That  she  paid  William  DAA^ei-  $100  for 
locating  her. 

On  pages  lCOO-1601  the  AAitness  testifies  to  the 
manner  of  her  procuring  the  money  Avith  AA^hich  to 
pay  the  purchase  price,  and  on  page  1608,  on  cross- 
examination,  testifies  that  Mr.  Kester  collected  a 
note  for  her  of  some  $16,000  or  $17,000,  as  Avell  as 
other  collections;  that  she  handled  considerable 
sums  of  money,  and  most  of  it  Avas  handled  through 
Mr.  Kester,  AA^ho  acted  for  her. 

The  evidence  shoAvs  that  this  entry  Avas  made  in 
good  faith;  that  the  entryAvoman  still  retains  her 
land,  and  has  made  no  contract  or  agreement  to  con- 
A^ev  the  same. 
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DAXIEL  W.  GREEXr>URG. 

The  evidence  of  Daniel  W.  Greenburg  appears  at 
pages  700  to  710  of  tlie  transcript. 

At  page  702  the  A\dtness  details  the  manner  in 
which  he  went  to  the  land,  first  being  located  by  Mr. 
D\^yer,  and  on  page  703  testifies  that  there  Avere  no 
arrangements  made  at  all;  that  Mr.  Dwj^er  simply 
said  that  he  could  locate  the  witness  on  a  good 
claim,  one  that  would  satisfy  the  witness  and  would 
be  all  right. 

On  page  715  of  the  transcript  the  witness  testifies, 
on  cross-examination,  that  there  was  no  contract  or 
agi^eement  between  himself,  Mr.  Kester,  Mr.  Ketten- 
bach  or  Mr.  D\\^^er,  or  either  of  them,  for  the  sale  of 
the  land,  prior  to  the  time  he  made  final  proof ;  thai 
the  affidavit  he  made  at  the  time  he  filed  his  sworn 
statement  Avas  true. 


DAVID  S.  BIXGIIAM. 

The  evidence  of  David  S.  Bingham  in  relation  to 
this  entry  appears  at  pages  1139  to  1171  of  the  trans- 
cript, the  cross-examination  appears  at  page  1150, 
and  his  re-cross-examination  at  page  116S. 

The  witness  testifi^es  to  his  taking  up  the  claim;  to 
his  making  final  proof ;  and  on  page  1141  the  witness 
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details  a  conversation  whicli  hfe  claims  to  liave  liad 

with  Jackson  O'Keefe,  which  evidence  was  admitted 

over  the  objection  of  the  defendants,  as  follows : 

'WITNESS :  He  wanted  to  know  the  reason 
why  I  didn't  take  up  a  timber  claim  myself.  That 
he  would  be  up  in  that  country.  He  says,  'You 
have  been  mining  up  there,-  and  he  says,  'You 
have  used  your  money  up  there,'  he  says,  'and  I 
don't  see  Avhy  you  don't  get  some  of  it  back.' 
'Well,'  I  says,  'I  have  been  thinking  fl.bout 
that.  Jack,'  I  called  him  Jack  for  short — i  says, 
'I  think  possibly  I  may.'  'Well,'  he  says,  'you 
had  better  go  do^^^l  and  tile,'  which  I  did,  and  I 
fled." 

At  pages  1142-114:3  the  witness  testifies: 

"Q.  Xow,  Avas  there  anything  said  between 
you  and  Mr.  O'Keefe  or  any  of  the  other  defend- 
ants relative  to  Avhat  you  would  do  with  the 
land  after  you  took  it  up? 

A.    Xo,  sir :  only  with  O'Keefe. 

O.    And  what  was  that? 

A.  As  far  as  Kettenbach  and  Kester  and  Mr. 
DA\yer  is  concerned  I  never  talked  land  to  them 
one  way  or  the  other.  What  business  I  done,  I 
done  with  O'Keefe. 

O.  Xow,  what  was  your  understanding  with 
O'Keefe? 

A.  My  understanding  was  I  had  to  take  this 
claim  up.  and  he  was  to  have  the  prior  right  of 
buying  after  I  proved  up." 

The  witness  also  testified  that  there  was  nothing 
said  as  to  the  price,  and  testifies  concerning  his  un- 
derstanding of  the  relations  existing  between  Kes- 
ter, Kettenbach  and  O'Keefe;  Avhich  was  objected  to 
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\)Y  the  defendants,  and  Avhicli  objections  tlie  defend- 
ants are  entitled  to  have  sustained,  and  the  evidence 
excluded. 

On  page  1144  the  witness  testifies  as  to  some  state- 
ment which  he  claims  O'Keefe  made  to  him,  that  he 
Avas  in  some  way  connected  with  Kester  and  Ketten- 
bach,  and  that  he  would  like  to  have  a  prior  right  to 
buy  the  witness'  claim  if  he  felt  disposed  to  sell  it. 
The  evidence  falls  far  short  of  an  agreement  to  sell 
the  land  prior  to  the  time  he  filed  his  sworn  state- 
ment. It  is  clear  that  the  witness  had  no  agreement 
or  understanding  Avith  O'Keefe  that  he  would  sell 
the  land  prior  to  the  time  he  made  his  fi-nal  proof, 
and  he  was  under  no  obligation  to  sell  it. 

On  pages  1153  to  1155  the  witness  details  the  cir- 
cumstances of  his  selling  the  land,  and  states  that 
O'Keefe  came  up  to  Avhere  he  was  liAdng  at  Clover- 
land,  and  asked  the  Avitness  if  he  Avanted  to  sell,  and 
the  Avitness  testifies : 

''WITNESS :  And  there  Avas  a  ten-acre  tract 
up  there — orchard  tract — that  I  Avanted  to  get 
hold  of,  and  I  had  quite  a  bit  of  :noney  coming  to 
me,  and  as  I  thought  I  could  get  the  money  out 
of  this  timber  claim  I  could  buy  this  ten  acres ; 
and  I  had  a  talk  Avith  my  Avife  and  she  thought 
AA^e  had  better  sell  and  take  this  ten  acres,  so  I 
told  him  I  Avould  sell  to  him,  and  he  ^--ays,  'Well, 
noAA^,'  he  sa^^s,  'the  arrangement  is,'  he  says,  'to 
let  you  haAT  OA^er  and  aboA^e  expenses,'  he  says, 
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'that  voii  was  to  go  cIo^\ti  there,  why,'  he  says, 
'$150.'  'Well,'  I  says,  'I  might  as  well  take  it, 
Jack,  along  with  the  balance  of  them,'  He  told 
me  he  had  made  similar  arrangements  as  far  as 
the  Taylor  boys,  I  guess." 

On  page  1154  the  witness  also  states  that  Mr. 
O'Keefe  gave  him  a  check  for  $150.  The  witness' 
evidence  that  they  arrived  at  the  agreement  as  to 
price,  and  the  terms  of  sale  at  that  time,  is  complete. 

Cross-examination.  On  page  1156  of  the  e^ddence 
the  witness  testifies,  on  cross-examinatioJi,  and  iden- 
tifies an  affidavit  which  he  made  before  George  H. 
Rnmmons,  a  notary  public,  and  the  witness  read  the 
tlocument.  The  affidavit  Avas  very  clear,  and  Avhile 
the  witness  does  not  remember  some  of  the  state- 
ments made  in  the  affidaAdt,  yet  the  matters  con- 
tained in  the  affidavit  Avere  substantially  correct. 

We  call  the  Court's  attention    to   the    statement 

made  in  the  affidaAdt,  appearing  at  page  1159  of  the 

record,  in  Avhich  the  Avitness  saj^s : 

"After  I  had  filed,  I  had  a  couA^ersation  AA^th 
O'lveefe  in  AA^hich  I  asked  him  (O'Keefe)  if  he 
Avas  iuA^esting  in  timber  up  there.  He  said,  yes ; 
he  AA^as  intending  to  buy  a  little.  I  asked  him 
AA^hat  he  Avas  paying  for  a  quarter  section,  and 
he  said :  'I  can't  talk  about  buying  until  after 
you  proA^e  up.'  " 

At  the  bottom  of  page  1160  the  witness  admits  that 

the  affidavit  is  substantially  correct,  and  the  affi- 
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davit  is  in  conflict  with  any  tlieory,  suggestion,  or 
inference  that  there  was  an  agreement  to  purchase 
the  land  prior  to  the  time  the  witness  filed  his  sworn 
statement  or  made  his  final  proof.  The  affidavit  re- 
ferred to  is  Defendants'  Exhibit  "H'',  appearing  at 
pages  4139  to  4142  of  the  record. 


willia:\i  McMILLax. 

At  pages  532  to  551  of  the  record  appears  the  evi- 
dence of  William  McMlHan,  and  at  page  535  the  wit- 
ness testifies: 

"WITNESS :    T  told  him  I  didn't  have  money 
enough  to  take  one    Avithout    mortgaging    my 
place,  and  I  told  him  I  wouldn't  do  that.    And 
so  he  said  if  I  took  a  notion  to  take  one,  if  T 
needed  a  little  money,  he  would  help  me  out; 
which  he  did.     I  had   part   of   the   money,  but 
didn't  have  enough." 
There  is  nothing  in  the    Avitness'    evidence    that 
would  indicate  that  the  witness  had  a  prior  agree- 
ment for  the  sale  of  the  land,  but  all  of  the  facts  and 
circumstances  show  clearly  that  there  was  no  such, 
agreement. 

On  cross-examination  the  witness  testifies,  at  page 
549  of  the  record,  that  he  held  his  land  for  nearly 
two  3-ears  after  he  made  his  fimal  proof;  that  he 
used  about  $100  of  his  own  money,  and  borrowed  the 
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balance  of  the  money  from  :Mr.  Kester.  That  the 
affidavit  he  made  at  the  time  he  filed  his  sworn  state- 
jn.ent — that  he  had  made  no  other  application ;  that 
he  had  not  applied  to  purchase  the  land  upon  specu- 
lation, hut  for  his  own  exclusive  use  and  benefit — 
was  true. 

It  is  very  clear  that  there  was  no  fraud  or  irregu- 
larity in  the  acquisition  of  this  tract  of  land. 

HATTIE  ROWLAXD. 
There  is  nothing  in  the  record  which  Avould  indi- 
cate that  there  was  any  fraud  or  irregularity  in  con- 
nection with  the  acquiring  of  title  to  this  tract  of 
land.  The  entrywoman  was  not  called  in  support  of 
the  charges  in  the  l)ill. 

WILLIAM  HELKEXBERG, 
This  witness  did  not  appear  and  testify,  and  there 
is  no  evidence  that  there  was  any  fraud  or  irregular- 
ity in  connection  with  the  entry  of  this  witness ;  and 
the  bill  should  be  dismissed  as  to  this  entry. 
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WILLIAM  HAEVERXICK  and  ALMA 
HAEYERXICK. 

This  entryman  and  entrj^voman  appeared  and 
testified,  tlie  evidence  of  William  Haevernick  ap- 
pearing at  pages  470  to  485,  and  that  of  Alma  Haev- 
ernick at  pages  485  to  496  of  the  record. 

There  is  nothing  in  the  evidence  of  the  witnesses, 
or  appearing  of  record,  to  show  that  there  Avas  any 
fraud  or  irregularity  in  connection  with  the  acquir- 
ing of  title  to  these  two  tracts  of  land.  They  have 
long  since  been  transferred  to  the  Clearwater  Tim- 
ber Company,  which  is  an  innocent  purchaser,  in 
good  faith,  and  without  notice  of  any  irregularit}', 
if  any  such  did  exist.  These  two  entries  should  never 
have  been  included  in  the  bill. 


GEARY  YAN  ARTSDALEN, 

The  same  condition  exists  in  relation  to  this  entry- 
man,  and  the  land  has  long  since  been  transferred  to 
the  Clearwater  Timber  Company,  which  is  an  inno- 
cent purchaser,  for  value,  Avithout  notice  of  au}^ 
fraud  or  irregularity  in  the  acquisition  of  title  to 
the  land. 


^  ^-      '  133 

ROBERT  p.  WALDMAN. 

The  eAddence  of  Robert  O.  AA^aldman  shows  that 
there  might  have  been  an  understanding  between 
the  witness  and  Clarence  AV.  Robnett.  His  evidence 
appears  at  page  3725,  direct .  examination,  cross-ex- 
amination 3736,  re-direct  examination  3746,  re- 
cross-examination  3746. 

The  evidence  shows  that  long  after  final  proof  was 
made  the  land  was  transferred  to  the  Lewiston  Na- 
tional Bank,  for  value,  and  in  good  faith.  We  sub- 
mit, however,  that  even  the  evidence  of  the  ^Wtness 
Waldman  himself  falls  far  short  of  a  ])rior  agree- 
ment, even  with  Robnett.  The  evidence  of  the  entry- 
man,  Robert  O.  Waldman,  shows  that  Robnett  gave 
him  the  privilege  of  paying  him  a  location  fee  of 
$100,  or  accepting  $400  for  his  right,  and  he  deed  the 
claim  over  to  Robnett;  and  the  witness  testifies: 

'*A.  I  told  him  I  would  much  prefer  to  take 
it  up  on  my  ovni  hook,  and  furnish  the  money 
myself,  as  I  felt  able  to  do  so  at  that  time,  and 
it  was  agreed  that  he  was  to  look  around  for  a 
claim  for  me.  Then,  in  the  course  of  a  Aveek, 
matters  turned  up  that  made  it  impossible  for 
me  to  use  my  oaa^i  money,  and  I  told  him  so ;  and 
the  witness  testifies  that  he  then  told  Robnett 
he  would  accept  the  latter's  proposition.'' 

The  cross-examination  appears  at  pages  3736  to 
3740: 
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"A.     He  said  I  should  try  to  get  the  money 

niYself  and  pay  him  a  location  fee,  and  sell  to 

Avhoever  I  could,  and  if  I  couldn't  do  that,  he 

would  probably— he    would    try    to    raise    the 

money  for  me.'' 

The  lower  court  has  found  that  there  was  fraud 

in  relation  to  the  acquisition  of  title  to  this  tract  of 

land,  but  that  the  defendants  A\ere  in  no  way  or 

manner  connected  with  the  same,  and  as  Eobnett 

was  an  employe  of  the  Lewiston  Xational  Bank,  and 

the  land  was  transferred  to  the  Lewiston  Xational 

Bank,  the  bank  had  such  notice   as  warranted   the 

cancellation  of  the  entry. 


KOWLAXD  A.  LAMBDIX. 

The  evidence  of  this  witness  appears  at  pages  2153 
to  2158  of  the  record. 

The  witness  refused  to  testify  for  the  reason  that 
his  evidence  Avould  be  in  conflict  with  the  evidence 
he  had  given  in  the  criminal  case,  which  evidence 
was  read  into  the  record  over  the  defendants'  objec- 
tion, and  which  should  be  stricken  therefrom.  It  is 
A^ery  clear  that  the  evidence  giA^en  at  the  criminal 
trial  AA-as  false,  and  as  there  is  no  competent  eA^dence 
in  the  record  affecting  the  A'alidity  of  this  entry,  the 
entry  should  remain  intact.  Then,  the  eAidence 
shoAvs  that  the  land  has   been   transferred    to    the 
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Western  Land  Companj^,  for  value,  wliicli  paid  the 
purchase  price,  and  which  had  bo  notice  or  knowl- 
edge of  any  irregularity  in  connection  mth  the 
transaction. 

IVAX  E.  CORXELL. 
The  evidence  of  Ivan  R.  Cornell  appears  at  pages 
2800  to  2860  of  the  record.    He  testifies  to  a  prior 
agreement  with  George  H.  Kester.    As  to  whether  or 
not  there  was  such  an  agreement  depends  upon  the 
evidence    of    the    witness    Ivan  R.   Cornell  being 
weighed  against  the  evidence  of  Geo.  H.  Kester  and 
William  Dwyer,  and  all  the  facts  and  circumstances 
in  the  case.    The  reputation  of  the  two  defendants  is 
quite  as  good  as  that  of  Ivan  R.  Cornell,  who  admits 
that  he  swore  on  various  occasions  that  there  was  no 
prior  agreement,  and  after  his  indictment,  and  his 
conversation  with  X.  M.  Ruick,  former  U.  S.  Attor- 
ney, and  his  o^Ma.  attorney,  he  decided  to  testify  that 
he  had  a  prior  agreement.    The  Avitness  shows  a  high 
degree  of  perjudice  against  the  defendants  and  at 
the  close  of  his  cross-examination  testified,  at  page 
28G0  of  the  record,  that,  if  there  was  an}i:hing   he 
could  do  to  cause  the  defendants  to  lose  their  lands. 
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he  certainly  would  do  it,  and,  on  page  28G0,  testifies 
as  follows : 

"Q,  You  are  not  on  friendly  terms  with  the 
defendants,  are  you? 

A.  I  should  say  not ;  no.  I  guess  you  wouldn't 
be  either,  after  the  insulting  questions  that 
were  asked. 

Q.  You  haven't  been  on  friendly  terms  with 
them,  have  you? 

A.    Xo ;  I  don't  want  to  be,  either, 

Q.  If  there  was  an}i:hing  you  could  say  that 
would  help  them  to  lose  their  land,  you  would 
be  willing  to  say  it,  wouldn't  you? 

A.    I  certainly  would,  yes." 

The  land  has  been  long  since  transferred  to  the 
Potlatch  Lumber  Company,  which  paid  full  value 
for  the  same,  and  A\ithout  notice  of  irregularity  in 
connection  with  acquiring  title  to  the  same. 

As  weighed  against  the  evidence  of  Ivan  R.  Cor 
nell,  the  Court  should  also  take  into  consideration 
the  evidence  of  Ab.  Masters,  Chief  of  Police  of  the 
City  of  Lewiston,  found  at  pages  3076  to  3078  of  the 
record,  and  that  of  William  Schuldt,  Avho  is  at  pres- 
ent United  States  Deputy  Marshal  for  the  District 
of  Idaho,  his  evidence  appearing  at  pages  3067  to 
3075  of  the  record.  The  witness  Cornell  is  in  con- 
flict with  these  two  disinterested  and  reputable  wit- 
nesses, as  well  as  in  conflict  with  the  evidence  of 
George  H.  Kester  and  William  Dwyer. 
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FRED  W.  SHAEFFER. 

The  evidence  of  the  witness  Fred  W.  Shaeffer  ap- 
pears at  pages  448  to  469  of  the  record.  The  cross- 
examination  appears  at  pages  4G4  to  4G9.  The  evi- 
dence of  this  witness  falls  far  short  of  showing  a 
prior  agreement.  Then,  even  if  a  prior  agreement 
was  proven,  it  would  not  affect  the  title  to  this  land, 
for  the  reason  that  it  has  long  since  been  transferred 
to  the  Potlatch  Lumber  Company,  which  is  an  inno- 
cent purchaser,  for  value,  and  without  notice  of  any 
irregularity  in  connection  with  the  claim. 

We  have  not  taken  up  the  evidence  of  the  defend- 
ants in  relation  to  these  particular  entries  for  the 
reason  that  we  do  not  desire  to  extend  this  brief  to 
any  greater  length,  but  will  ask  the  Court  to  care- 
fully examine  the  evidence  of  the  defendants,  and  of 
their  witnesses,  in  passing  upon  the  same^  as  applied 
to  the  various  entries. 


REPLY  TO  APPELLANT'S  BRIEF. 
On  page  4  of  appellant's  brief  we  find  a  reference 
to  the  evidence  of  Clarence  W.  Robnett  and  Harvey 
J.  Steffe}^,  and  a  complaint  that  the  lower  court  ar- 
rived at  the  conclusion  that  these  two  witnesses  were 
not  worthy  of  belief;  and  also  a  complaint  that  the 
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court  gave  Aveight  and  credibility  to  the  testimony  of 
Kettenbacli,  Kester,  Dw^er  and  other  witnesses,  as 
though  it  came  from  disinterested  persons. 

We  can  hardly  understand  how  a  court  could  con- 
sider the  evidence  of  the  various  witnesses,  and  ar- 
rive at  the  conclusion  that  the  witnesses  Clarence 
W.  Kobnett  and  Harvey  J.  Steffey  were  or  are  wor- 
thy of  belief.  Kobnett  and  Steffey  each  admit  the 
commission  of  perjury  and  subornation  of  perjury 
upon  various  occasions.  They  admit  that  they  knew 
they  Avere  committing  perjury  and  suborning  the 
commission  of  perjury,  and  neither  thereof  seems  to 
feel  the  least  remorseful  on  account  of  the  same. 

The  references  to  Kester,  Kettenbach  and  Dw^^er 
are  in  the  nature  of  opinions  of  counsel  for  appelant, 
and  in  no  place  is  such  opinion  supported  by  evi- 
dence which  is  strong,  convincing  or  concJusive.  The 
defendants  are  not  only  supported  by  evidence  of 
Avitnesses  AA^ho  are  Avorthy  of  belief,  and  AA^ho  are  dis- 
interested, but  in  almost  eA^ery  case  are  supported 
by  the  eAddence  of  the  entrymen  themseh^es  and  by 
other  persons  whom  the  appellant  called  as  wit- 
nesses in  an  effort  to  sustain  the  charges  in  the  bill. 

The  AA^tness  Steffey  is  not  only  impeached  by  the 
CAddence  of  Kettenbach,  Kester  and  Dwyer,  but  also 
by  the  evidence  of  the  entrymen  and  entryAVomen, 
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and  by  the  facts  and  circumstances  surrounding  the 
transactions ;  and  we  here  call  attention  to  the  dis- 
cussion of  the  evidence  of  the  various  witnesses  com- 
prising the  Steffey  Group,  elsewhere  in  this  brief, 
and  wherein  we  have  referred  to  and  considered  the 
evidence  of  Steffey  himself. 

For  instance,  the  w^itness  Steffey  testified  that 
Kester,  Kettenbach  and  D^\^-er  paid  the  entrymen 
and  the  entrywomen  a  specified  amount  for  the  tak- 
ing up  of  the  land  and  the  transferring  of  the  same 
to  the  defendants,  and  upon  cross-examination  it  de- 
veloped that  neither  Kester,  Kettenbach  nor  Dwyer 
knew  the  entrymen  and  entrywomen  had  been  lo- 
cated upon  the  claims,  or  had  made  their  final  proof 
until  some  time  thereafter,  and  until  Steffey  applied 
to  the  defendants  to  sell  the  land  to  them  (Evidence 
of  Steffey,  pages  1825-1826  of  the  record). 

It  also  appears  that  a  different  consideration  was 
paid  to  each  of  the  entrymen  and  entrywomen  ac- 
cording to  the  value  of  the  land;  that  Steffey  drew 
checks  upon  his  oa\ti  bank  account  for  the  money, 
and,  when  a  settlement  was  made,  the  money  was 
paid  to  Steffey  and  he  received  credit  in  his  account 
for  the  entire  sum  paid  as  a  consideration  for  the 
transfer  of  the  land.    None  of  the  entrymen  or  entry- 
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women  came  in  contact  with  the   defendants   until 
their  land  was  sold  and  the  deeds  executed. 

Then,  it  seems  that  Steffej^  did  not  go  to  the  offi- 
cers in  charge  of  the  prosecution  and  place  before 
them  the  matter  of  his  wrong-doing  in  relation  to 
the  purchase  of  this  land  for  the  purpose  of  vindi- 
cating the  laws  of  the  United  States,  or  on  account 
of  any  remorse  he  felt  by  reason  of  his  various  acts, 
but  because  he  desired  to  avenge  some  real  or  imag- 
inary wrong  which  he  imagined  he  had  suffered ;  and 
we  call  the  Court's  attention  to  the  cross-examina- 
tion of  Steffey  upon  pages  1851-1852  of  the  record: 

"Q.  Xow,  when  did  you  first  wake  up  to  the 
realization  of  the  fact  that  there  was  something 
wrong  about  this  transaction? 

A.    Before  I  entered  into  it. 

Q.  A^Tien  did  you  make  up  your  mind  to  tell 
the  Government  officials  about  it? 

A.  Well,  some  time  after  Dwyer  had  tried  to 
sell  my  barn,  and  did  other  things  in  connection 
^ith  it. 

Q.  As  a  matter  of  fact,  you  did  it  more  to 
even  up  \vith  DT\wer  than  anvthing  else,  didn't 
you? 

A.    Xo,  I  Avas  perfectly  even  Avith  him  before. 

Q.  You  was  eA^en  with  him  before?  Then  did 
you  do  it  to  even  up  with  Kester  and  Ketten- 
bach? 

A.    I  had  nothing  to  even  up  with  them. 

Q.  But  if  you  hadn't  been  mad  at  DA\yer  you 
wouldn't  haA^e  done  it,  would  you? 

A.    Possibly  I  might. 
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Q.  It  wasn't  for  the  purpose  of  \dnclicatiug 
the  laws  of  the  great  commouwealth  that  you 
did  it,  then,  was  it? 

A.    Xot  exactly,  no,  sir. 

Q.  It  wasn't  because  you  had  repented  of  any- 
thing wrong  that  you  had  done  or  a  kind  of  re- 
morse, or  anything  of  that  land? 

A.    Oh,  not  in  particular,  no,  sir. 

Q.    But  it  was  simply  to  even  ui^  with  Dw^^er? 

A.    Xo;  I  considered  m^s^self  even  mth  him. 

Q.  You  considered  yourself  even,  but  you 
wanted  to  go  him  one  better? 

A.    Xo,  not  in  particular." 

We  are  unable  to  set  forth  here  the  entire  evid- 
ence of  Harvey  J.  Steffey,  but  inasmuch  as  the  trial 
court  obserA^ed  the  evidence  of  Harvey  J.  Steffey 
when  he  testified  against  the  defendants  in  the  crim- 
inal case,  and  upon  various  other  occasions,  and  in 
view  of  the  admissions  the  witness  was  compelled 
to  make,  we  can  hardly  understand  how  the  court 
could  view  the  evidence  of  Steffey  as  coming  from 
an  undefiled  source,  and  as  that  class  of  evidence 
worthy  of  respect,  or  how  the  court  could  give  any 
weight  to  the  evidence  of  this  witness  at  all. 


CLAKEXCE  W.  ROBXETT 
AYe  have  heretofore  referred  to  and  discussed  the 
evidence  of  Clarence  W.  Robnett,  and  we  will  not 
enter  upon  an  extended  discussion  of  the  same  here, 
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but  in  view  of  the  fact  that  Kobnett  had  embezzled 
$137,000  from  the  Lewiston  National  Bank,  was 
under  various  criminal  charges,  and  a  long  term 
in  the  penitentiary  was  staring  him  in  the  face;  that 
he  had  committed  perjury  on  various  occasions ;  that 
he  knew  that  he  was  committing  perjury,  and,  as 
late  as  July,  1909,  made  a  false  affidavit  in  relation 
to  the  Carrie  D.  Maris  claim  which  he  knew  was 
false  at  the  time  he  made  it ;  that  he  was  testifying 
for  the  prosecution  with  the  hope  of  gaining  some 
consideration  by  reason  of  his  so  testifying;  and 
the  fact  that  he  was  immediately  pardoned  after 
being  sentenced  by  the  trial  court  to  a  term  of  ten 
years  in  the  Federal  penitentiary,  and  released  from 
the  serving  of  any  time  whatever  for  such  offenses 
by  pardon  from  the  President,  (page  265  of  the 
record),  and  the  inconsistency  of  his  testimony  in 
this  case,  and  the  fact  that  he  is  impeached  by  almost 
every  entryman  and  entr^^vomen  who  testified,  not 
only  in  behalf  of  the  appellant  but  in  behalf  of  the 
defendants  as  well,  we  can  hardly  understand  how 
any  court  could  lend  any  Aveight  to  the  CAddence  of 
this  witness.  Does  this  evidence  come  from  an  unde- 
filed  source?  What  court  can  say  that  it  does?  The 
offenses  committed  by  Kobnett  involved  moral  tur- 
pitude.   Counsel  refers  in  general  terms  to  the  fact 
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that  the  evidence  of  Robnett  is  corroborated.  We 
cannot  find  a  single  instance  where  the  evidence  of 
Robnett  is  corroborated.  He  was  called  as  a  witness 
for  the  prosecution  for  the  purpose  of  proving  the 
fraud  in  relation  to  the  several  entries.  The  entry- 
men  were  called  in  an  effort  to  corroborate  the  evid- 
ence of  Robnett,  and  in  each  and  every  instance  the 
entryman  not  only  contradicted  but  impeached  Rob- 
nett. 

The  evidence  of  Robnett  shows  that  he  was  skill- 
fully schooled  and  trained  for  this  especial  occasion. 
He  testified  upon  numerous  other  occasions.  He 
was  cross-examined  upon  numerous  other  occasions. 
His  evidence  Avas  transcribed.  The  special  agents 
in  charge  of  the  appellant's  case  had  the  advantage 
of  his  evidence,  his  cross-examinations,  and  the  mis- 
takes he  had  made  theretofore.  They  had  posted 
him  and  groomed  him  for  this  particular  purpose, 
and  there  was.  an  effort  to  miake  Robnett  the  very 
best  witness  on  this  occasion  that  he  had  been  upon 
any  other.  They  had  more  time.  The  Court  was  not 
present  to  sustain  objections  which  should  have  been 
sustained.  Robnett  was  in  a  position  where  he  could 
refuse  to  testify  when  he  was  upon  dangerous 
ground.    He  did  refuse  to  testify,  and  was  not  freely 
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account. 

See  Evidence  Robnett  pp.  2353,  4,  5,  6,  7,  9,  23C1 
2,  3,  4,  5,  6,  7,  8,  9,  2370,  2374,  23G4,  2396,  2047  record. 

On  page  6  of  appellant's  brief  counsel  refers  to 
the  evidence  of  the  defendant  D^^^er,  and  wherein 
the  defendant  DA^yer  Avas  con\dcted  upon  the  charge 
of  suborning  Hiram  F.  Lewis,  Guy  L.  Wilson  and 
Charles  Carey,  (Dwyer  vs.  United  States,  170  Fed. 
160,  Case  No.  1606). 

We  hardly  see  why  counsel  should  inject  that  case 
into  the  case  here,  or  his  reason  for  so  doing,  save 
and  except  as  an  effort  to  prejudice  this  Court 
against  the  defendants,  especially  so  as  the  case  was 
reversed  and  the  Government  did  not  have  confid- 
ence enough  in  the  case  to  retry  the  same^  and  dis- 
missed it  of  its  OA\^i  motion.  Dwyer  was  always 
ready  and  willing  to  meet  the  charge  under  the  rule 
laid  doAATi  b}^  the  Court  in  its  opinion,  and  the  rule 
announced  by  the  Supreme  Court  of  the  United 
States,  and  felt  confident  of  his  acquittal;  that  he 
had  committeed  no  offense  in  relation  to  the  entry 
of  either  of  the  witnesses,  and  we  call  the  Court's 
attention  to  the  evidence  of  Hiram  F.  Lewis,  at  pages 
901  to  977  of  the  record.  It  appears  that  Mr.  Lewis, 
when  he  testified  asrainst'  the  defendant  William 
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D^v^^er,  was  threatened  and  coerced  into  testifying 
falsely,  but  lie  subsequently  repudiated  that  evid- 
ence; repudiated  it  when  he  was  upon  the  stand  in 
this  case,  and  stated  why  he  was  induced  to  so  testify 
in  the  ease  wherein  Dwyer  was  convicted.  He  testi- 
fied positively  in  the  case  under  consideration  here 
that  he  had  made  no  agreement  prior  to  filing  his 
sworn  statement  or  prior  to  the  time  he  made  his 
final  proof;  that  there  was  no  understanding  be- 
tween the  witness  and  either  of  the  defendants  for 
the  sale  of  his  land  prior  to  the  time  he  made  his 
final  proof. 

Un  page  903  of  the  record,  the  witness  testifies : 

Q.  Did  Mr.  Dw^er  solicit  you  to  take  up  a 
claim? 

A.    No,  sir." 

Q.    Well  what  did  Mr.  Kobnett  say  to  you? 

A.  Well,  at  that  time  Kobnett  and  Nicker  son 
were  in  the  timber  business  up  on  the  Lolo,  and 
tliey  wanted  me  to  go  up  there  and  take  a  claim. 
I  went  up  and  looked  at  the  timber  and  didn't 
like  it  and  didn't  take  any.  Afterwards  I  came 
back  and  met  Mr.  Dwyer  one  day  and  asked  him 
if  he  had  any  timber. 

Q.  Did  you  ask  Mr.  T>wjqy  or  did  Mr.  Dwyer 
ask  you? 

A.     I  asked  Mr.  DA\^^er. 

Q.  You  have  testified  at  several  trials  before, 
haven't  vou,  Mr.  Lewis? 

A.     Yes,  sir. 

Q.  And  you  had  your  faculties  with  you  when 
you  were  testifying,  did  you  not? 


UG 

A.    I  giiess  part  of  them. 

Q.    The  same  as  you  have  now? 

A.  Well,  I  don't  know.  The  first  time  I  testi- 
fied, when  Mr.  Ruick  was  up  there,  Avhy  they  had 
me  in  the  sweat-box  up  there,  and  Mr.  Ruick 
threatened  impeachment  if  I  didn't  come  out 
and  tell  things  just  to  suit  him ;  and  there  were 
certain  things  that  I  told  Mr.  Ruick  and  Mr. 
Johnson  and  whenever  I  said  anything  if  it 
didn't  suit  them  they  would  cut  it  out.  *  *  *  =!^  * 

And  on  page  905,  the  witness  testifies : 

Q.  NoAV,  what  did  Mr.  D^^yer  say  to  you  in 
this  conversation  which  you  had? 

A.  Well,  I  couldn't  tell  you  just  Avhat  he  did 
say  just  now. 

Q.    Well,  tell  us  as  near  as  you  can  remember. 

A.  I  think  I  asked  him  about  the  claims,  and 
he  told  me  that  they  had  some  good  claims  up 
there,  and  if  I  wanted  to  take  one  I  could  make 
a  little  money  out  of  it. 

Q.    Is  that  the  way  he  expressed  it? 

A.    I  think  so. 

Q.  Did  he  tell  you  what  he  would  give  you  for 
your  risjht  for  j^our  claim? 

A.    No,  sir. 

Q.  Are  you  sure  of  that? 

A.    Yes,  sir. 

:i<         :Jc         sjc         ;H 

On  page  914  the  mtness  testifies ;  wherein  counsel 

for  appellant  asked  the  witness  if  he  did  not  testify 

in  the  former  trial  that  Dwyer  agreed  to  give  him 

$150.00  for  his  right,  to  which  the  witness  replied : 

A.  I  don't  see  how  that  could  be,  that  $150.00 
there,  because  I  never  agreed  to  take  that  price. 
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Q.  Now,  I  will  ask  you  if  you  remember  those 
questions  being  asked  you,  and  those  answers 
being  made  by  you? 

A.  I  never  answered  to  the  $150.00  proposi- 
tion ;  I  know  that.  If  I  did  I  didn't  intend  to  at 
the  time. 

The  SPECIAL  EXAMINEE:  Counsel  asked 
you  if  you  remember  about  the  questions  being 
asked  you,  and  the  ansAvers.  That  is  the  first 
thing;  and  then,  of  course,  you  might  explain 
whether  they  are  true  or  not. 

WITNESS— Well,  yes,  sir. 

MK.  GORDON :  Q.  You  say  you  think  those 
questions  were  asked  and  those  answers  given? 

A.    Yes,  sir. 

Q.  Now,  were  they  true,  and  are  they  true — 
those  answers? 

A.   No,  they  are  not  true,  not  all  of  them. 

*     *     *     * 
On  page  968  the  witness  testifies,  on  cross-exam- 
ination : 

Q.  Mr.  Lewis,  you  said  that  you  tried  to  sell 
your  land  to  someone  else.  Can  you  remember 
who  you  tried  to  sell  it  to? 

A.  I  tried  to  sell  i1  to  Mr.  Williams,  for  one, 
and  Joe  Molloy,  and  I  think  afterwards  Mr. 
Brown.  There  was  tAvo  or  three  parties  I  knoAV 
that  I  tried  to  sell  it  to. 

Q.  That  Avas  after  you  bought  your  brother's 
claim? 

A.    Yes,  sir. 

Q.  What  success  did  you  have  in  trying  to 
sell  to  them? 

A.  I  couldn't  get  rid  of  it ;  I  couldn't  dispose 
of  it.  They  all  said  it  was  second  groAA^th  tim- 
ber and  didn't  Avant  it. 
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Q.  How  did  you  come  to  go  to  Kester  and 
sell  it  to  him? 

A.  I  went  to  him  just  the  same  as  I  had  been 
going  to  these  others  afterwards,  and  asked  him 
if  he  wouldn't  buy  those  claims,  that  I  had  tried 
to  sell  them  to  others  and  couldn't  do  it,  and  he 
finally  said  if  I  couldn't  sell  them  he  would  try 
and  see  what  he  could  do  to  take  them  off  my 
hands. 

Q.  Did  he  tell  you  to  go  and  see  some  one 
else  and  try  to  sell  them? 

A.  Yes,  sir;  he  told  me  to  see  someone  else 
and  to  sell  them  if  I  could. 

Q.  And  you  Avent  and  tried  to  sell  them  to 
somebody  else  after  that? 

A.  Yes,  sir. 

Q.  Wasn't  the  reson  your  brother  didn't  get 
as  much  as  you  did,  because  he  had  a  short 
claim,  only  three  forties? 

A.    Yes,  sir. 

Q.  That  is  the  reason  you  didn't  get  as  much 
for  his  claim  as  yours? 

A.  Yes,  sir. 

Q.  You  say  that  when  you  would  tell  Mr. 
Kuick  and  Mr.  Johnson  something  that  it  was  a 
fact  that  they  would  say,  ''Cut  that  out;  we 
don't  want  that?" 

A.  Yes,  sir. 

Q.  Because  that  was  something  that  was 
favorable  to  the  defendants? 

A.  Yes,  sir ;  I  think  that  was  their  reason  for 
doing  that. 

Q.  Can  you  remember  any  particular  thing 
they  told  you  to  cut  out? 

A.  When  I  spoke  about  selling  these  claims 
to  others,  they  ordered  that  cut  out. 
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A.  Well,  in  regard  to  borrowing  the  money, 
too. 

Q.    What  was  that? 

A.  Pie  asked  me  or  tried  to  make  me  state 
that  I  had  borrowed  all  of  it,  all  of  this  money 
from  the  bank,  didn't  have  any  of  my  own  at 
the  time,  and  I  told  him  I  did  have  money  there 
at  the  time,  borrowed  it  and  gave  my  notes  at 
the  bank.     (Pages  969-970  of  the  record). 

Q.    Can  3^on  think  of  anything  else? 

A.  Well,  in  regard  to  intimidating  me.  He 
threatened  to  impeach  me  and  indict  me,  and 
everything  else  pretty  near,  if  I  wouldn't  come 
out  and  tell  it  just  to  suit  them. 

Q.  I  will  ask  you  if  you  told  them  anything 
about  paying  taxes  on  the  land,  and  that  they 
told  you  to  cut  it  out? 

A.  Yes,  sir ;  I  told  him  I  had  paid  taxes  tor 
two  years,  and  had  the  tax  i  eceipts  at  home, — 
I  had  them  with  me  at  the  same  time,— and  they 
said  they  didn't  want  me  to  say  anything  of  that 
kind,  wouldn't  allow  it;  and  I  have  those  tax 
receipts  up  home  now. 

Q.    You  did  pay  taxes  on  the  land,  did  3'ou? 

A.  Why,  I  paid  it  for  two  j^ears.  (Page  970 
of  the  record). 

On  page  971  the  witness  testifies  that  the  affidavit 
he  made  at  the  time  he  filed  his  sworn  statement 
and  the  time  he  made  his  final  proof  was  true. 

After  an  examination  of  this  witness'  evidence  it 
is  hard  to  understand  why  counsel  for  the  appellant 
would  contend  that  the  defendant  Dwj^er  should 
have  been  indicted,  tried  or  convicted  upon  the 
charge  of  subornation  of  perjury.     The  evidence  of 
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the  wtiness  is  in  conflict  with  any  such  contention 
or  theory.  This  a\  itness  was  called  as  a  witness  for 
the  appellant,  and  in  an  effort  to  sustain  the  charges 
in  the  bill.  His  evidence  was  admitted  over  the  de- 
fendants' objections,  and  counsel  for  appellant 
should  not  have  been  permitted  to  cross-examine 
the  Avitness  concerning  his  former  testimony,  and 
make  an  effort  to  induce  the  witness  to  testify  to 
something  which  was  not  true. 

The  reference  Avhich  counsel  makes  to  the  evid- 
ence of  William  Dwyer,  to  his  comdction  upon  the 
charge  of  subornation  of  perjury  is  unwarranted,  is 
unsupported  by  the  evidence,  and  should  not  have 
been  made.  Then,  the  entry  of  the  witness  Hiram  F. 
Lewis  is  not  involved  in  this  action,  and  no  effort  is 
being  made  to  have  the  patent  to  this  tract  of  land 
cancelled. 

Counsel  for  the  appellant  on  pages  6  and  7  of  his 
brief  refers  to  the  charge  of  subornation  of  perjury 
against  the  defendant  William  Dwyer,  wherein  the 
defendant  William  Bwjer  was  charged  with  sub- 
orning Charles  Carey,  and  Ave  desire  briefly  to  call 
the  Court's  attention  to  the  evidence  of  Charles 
Carey,  appearing  at  pages  551  to  581  of  the  record. 

On  pages  557-558  the  witness  Charles  Carey  testi- 
fies: 
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Q.  Did  3^011  suggest  tlie  final  proof  witnesses, 
or  did  Mr.  DA\^^er  sngegst  tkem? 

A.  A  few  daj'S  before  we  proved  up  I  asked 
Mm  what  there  was  abont  it,  something  like 
that,  and  in  a  few  days  I  told  him  my  time 
was  up  on  the  notice— the  18th,  rather— called 
his  attention  to  it,  and  at  that  time  he  asked 
me  if  I  would  have  the  money. 

Q.  Is  that  the  first  time  he  had  said  anything 
to  you  about  the  money? 

A.     That  is  the  first  time, 

Q.  Well,  when  you  started  this  entry,  did  T 
understand  that  you  didn't  have  even  the  money 
to  file  your  original  papers  in  the  land  office? 

A.    Oh,  I  had  the  money. 

Q.    Sir? 

A.    I  had  money  enough  to  do  that. 

Q.  Well,  why\vas  it  joii  got  it  from  Mr. 
Dwyer,  then? 

A.  Well,  I  had  understood  from  Mr.  Scotty 
that  he  would  furnish  me  the  money. 

Q.     Furnish  you  all  the  money  you  needed? 

A.    Yes,  sir. 

Q.  And  did  you  have  to  asK  Dwyer  for  it,  or 
ilid  he  hand  it  to  you? 

A.    No ;  he  just  handed  it  to  me. 

Q.  You  didn't  tell  Dwyei-  tl  at  you  didn't  have 
the  money? 

A.    No;  there  Avas  no  qaeotions  asked. 

Q.  And  then  I  understaid  you  to  say  you 
went  to  Mr.  D\\^er  when  it  came  time  to  make 
the  proof,  and  suggested  that  you  needed  the 
money? 

A.  A  few  days  before  I  said  it  would  soon  be 
time  to  prove  up,  and  he  said,  "When  is  it, 
Charlie?"  and  I  says,  "It  is  the  18th,"  and  he 
says,  "Have  you  got  money  enough?"  and  I  told 
him  no. 
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Q.    And  what  did  lie  say  then? 

A.  I  don't  remember  the  words  he  might  have 
said.    I  know  I  got  money  from  him. 

Q.  Now,  did  you  get  the  money  the  day  you 
made  the  proof,  or  how  long  before  ? 

A.    It  A\  as  the  day  before,  I  think. 
And  on  page  561  the  witness  testifies : 

Q^  *  *  >K  j)q  jQii  remember  whether  or  not 
before  you  signed  and  swore  to  that  paper  that 
you  discussed  the  propriety  of  taking  that  oath, 
with  Mr.  Bwjer? 

A.  I  couldn't  say  whether  it  was  the  first 
paper  or  the  second  one.  This  is  the — excuse 
me. 

Q.    I  am  sepaking  of  the  first  paper  now. 

Q.    Yes. 

A.  I  can't  remember  on  that  first  paper, 
whether  it  was  the  first  or  second  one.  We  'lis- 
cussed  that  question,  but  whether  it  was  on  the 
first  or  second  one  I  don't  knoAV. 

Q.    TMiat  did  Mr.  D^vyer  say  about  that? 

A.  He  says,  "You  are  taking  it  up  for  your 
own  benefit." 

Q.  Did  he  explain  why  you  Avere  taking  it  up 
for  your  o^vii  benefit? 

A.  Yes,  he  said,  "If  you  can  sell  it  you  aa^H 
get  something  for  yourself." 

Q.    Did  he  argue  it  Avith  you? 

5jC  >JC  2ji  JjC 

A.  Yes,  we  argued  it  back  and  forAvards  and 
talked  it  OA^er. 

On  page  566  the  witness  testified  that  Mr.  DAvyer 
charged  him  $150.00  for  a  location  fee. 

On  page  575  the  AAdtness,  on  cross-examination, 
testifies  to  his  being  threatened  by  special  agents. 
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and  who  it  was  threatened  him ;  and  on  page  576  the 
witness  testifies  as  follows: 

Q.  Now,  Mr.  Carey,  in  response  to  a  question 
from  Mr.  Gordon,  I  understood  you  to  say  that 
you  did  not  consider  that  you  had  any  contract 
to  sell  your  land  to  anyone,  before  you  made 
final  proof,  and  that  your  statement  in  that  re- 
gard is  true.     That  is  right,  is  it? 

A.  Yes,  sir,  I  never  considered  that  I  had  an 
agreement. 

Q.  Then  in  your  sworn  statement,  where  you 
swore  that,  "I  have  made  no  other  application 
under  said  acts."  That  is  true,  is  it?  You  had 
made  no  other  application? 

A.    No. 

The  witness  also  testifies  that  the  affidavit  he 
made  at  the  time  he  filed  his  sworn  statement, — that 
he  had  made  no  contract  or  agreement  to  sell  the 
land  to  anyone  else, — was  true. 

The  evidence  of  this  witness  is  not  in  conflict  with 
the  evidence  of  Mr.  D^^yer  in  any  material  part,  and 
shows  conclusively  that  the  charge  made  by  counsel 
for  appellant, — that  Mr.  D\^^^er  had  suborned 
Charles  Carey, — is  unsupported  by  the  evidence. 

On  page  577  the  witness  testifies : 

Q.  Now,  do  you  not  remember,  Mr.  Carey, 
that  the  instrument  you  signed  when  you  made 
your  final  proof  and  gave  to  Mr.  DA^yer  was  an 
option  which  gave  him  the  right  to  sell  the  J  and 
for  you  if  he  could  find  a  buyer? 

A.    I  don't  know  what  the  paper  was. 

Q.    It  might  have  been  that  kind  of  a  paper? 
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A.     It  miglit  have  been  an  option  for  all  I 

knoAv. 

Q.  And  that  lie  told  you  if  you  could  sell  it 
for  any  more  money  to  go  ahead  and  sell  it? 

A.    He  said  to  come  and  let  him  knoAV. 

Q.  And  you  wasn't  able  to  sell  it  for  any 
more  money? 

A.    No. 

Q.  And  you  finally  told  Mr.  Bwjer  that  you 
wanted  to  make  a  settelement  and  settle  up? 

A.    Yes,  that  I  was  going  to  leave. 

Q.  And  that  is  when  you  and  Mr.  Dwyer  got 
together  and  settled  up,  and  you  gaA^e  him  this 
deed? 

A.  He  asked  me  when  I  wanted  to  leave 
town,  and  I  told  him,  and  he  says,  ''Come  around 
to  morrow  or  next  day  and  I  will  see  what  I  can 
do  for  you  or  let  you  know,"  or  something  to 
that  effect. 

Q.  And  you  practically  had  control  of  your 
land  up  until  that  time? 

A.    From  what  he  told  me  T  supposed  I  did. 

Q.  And  after  you  gave  him  this  deed  you  con- 
sidered that  you  had  no  more  interest  in  the 
land  after  that? 

A.    No,  I  considered  it  sold  then. 

On  page  577  of  the  record  it  appears  that  the  wit- 
ness made  his  fi^nal  proof  November  18,  1904,  and 
the  deed  Avas  dated  April  15,  1905,  so  the  deed  Avas 
executed  and  the  land  finally  sold  to  the  defendants 
something  like  six  months  subsequent  to  the  time 
the  final  proof  Avas  made. 

On  page  7  of  his  brief  counsel  refers  to  the  fact 
that  in  the  case  of  Kobnett  vs.  United  States,  169 
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Fed.  778,  Robnett  did  not  take  tlie  Avitness  stand  in 
his  own  behalf.  We  hardly  see  why  it  is  that  counsel 
should  go  outside  of  the  record  and  comment  upon 
this  matter.    Whether  or  not  Robnett  took  the  wit- 
ness stand  in  his  own  behalf  is  immaterial.    It  seems 
that  this  Court  finally  decided  that  Robnett  had  com- 
mitted no  offense ;  that  his  case  was  ordered  dismiss- 
ed.   If  he  was  advised  by  counsel  that  in  their  opin- 
ion he  should  not  take  the  witness  stand,  or  if  he 
elected  to  take  that  course  of  his  own  volition,  is 
immaterial,  and  it  seems  to  us  that  the  comment 
made  by  counsel  on  pages  7  and  8  of  his  brief  is 
highly  improper,  and  especially  so  inasmuch  as  it  is 
necessary  for  him  to  depart  from  the  record  in  order 
to  call  the  Court's  attention  to  this  particular  fea- 
ture of  the  case. 

We  have  heretoofre  called  the  Court's  attention  to 
the  entry  made  by  Carrie  D.  Maris,  referred  to  on 
page  8  of  appellant's  brief,  and  we  will  not  enlarge 
upon  what  we  have  heretofore  said,  but  we  desire  to 
call  the  Court's  attention  to  this  particular  entry, 
appearing  elsewhere  in  our  brief,  and  invite  the 
Court's  careful  consideration  of  the  same. 

On  page  10  counsel  refers  to  the  comment  of  the 
Court  in  the  matter  of  the  pardon  of  the  witness 
Robnett,  and  quotes  at    length    from    the    Court's 
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opinion  in  regard  thereto,  and  on  pajje  11  of  his 
brief  counsel  again  departs  from  the  record  in  order 
to  apprise  the  Court  of  the  dismissal  of  the  indict- 
ments, not  only  against  Kobnett,  but  against  the 
various  witnesses  who  had  been  indicted  by  the 
Government  in  the  hope  of  intimidating  them  and 
to  compel  them  to  swear  falsely  in  regard  to  the 
acquisition  of  their  timber  claims.  We  are  justified 
in  this  comment,  since  in  many  instances,  especially 
in  the  case  of  Joel  H.  eBnton,  Charles  CsiYey,  Row- 
land A.  Lambdin,  Hiram  F.  LcAvis,  Francis  A.  Jus- 
tice, Prentice  the  tAvo  Taylor  boys,  and  others.  The 
record  shows  that  most  of  them  they  Avere  intimidat- 
ed, and  those  Avho  Avere  not  indicted  AA^ere  threatened 
with  indictment  if  they  did  not  testify  satisfactorily 
to  the  officers  in  charge  of  the  prosecution.  We  con- 
sider the  comment  of  counsel,  and  his  departing 
from  the  record,  highly  im^iroper,  but  an  examina- 
tion of  the  seA^eral  indictments,  appearing  upon 
pages  11,  12  and  13,  will  corroliorate  the  eAidence 
of  the  A^arious  witnesses,  and  the  manner  in  AA^hich 
they  AA^ere  treated  at  the  hands  of  the  prosecution. 
An  indictment  dismissed  Avithout  trial,  prima  facie 
Avas  brought  without  probable  cause. 

On  page  14  counsel  again  departs  from  the  record, 
and  for  the  purpose  of  prejudicing  this  Court  against 
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the  defendants,  attempts  to  apprise  this  Court  of 
the  fact  that  some  months  before  the  trial  of  the 
present  cases,  and  before  the  delivery  of  the  opinion 
of  the  trial  conrt,  the  defendants  Kester  and  Ketten- 
bach  were  tried  and  found  guilty  of  violations  of 
the  National  Bank  Act,  in  the  same  court  in  which 
the  present  cases  were  tried,  but  before  a  different 
judge,  and  of  the  affirmance  of  the  judgment  by  this 
Court,  and  takes  the  position  that  the  defendants 
not  only  swore  falsely  in  defense  of  themselves  at 
the  trial  of  the  bank  cases,  but  that  they  directed 
and  caused  Robnett  to  make  false  entries  in  the 
reports  to  the  Comptroller  to  conceal  their  unlaAvful 
use  of  the  funds  of  the  bank,  much  of  which  was  used 
in  the  timber  transactions  involved  in  the  present 
cases.     Counsel  miight  have  gone  further  and  ap- 
prised the  Court  of  the  fact  that  the  defendants  were 
acquitted  upon  every  charge  of  the   misue    of   the 
funds  of  the  bank,  abstraction,  embezzlement,  and 
making  false  entries  in  the  books  of  the  bank  and 
any  connection  with  Robnett  in  the  matter  of  the 
charges  against  him  (Robnett),  and  convicted  upon 
the  charge  of  making  false  entries  in  the  reports  to 
the  Comptroller,  Avhich  entries  were  made  by  Rob- 
nett and  by  Chapman.    This,  however,  is  not  a  mat- 
ter for  the  Court  to  take  into  consideration  in  le- 
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termining  the  questions  involved  in  these  cases,  and 
it  is  highly  improper  for  counsel  to  inject  the  same 
into  these  cases,  inasmuch  as  it  is  necessary  for  him 
to  depart  from  the  record  in  order  to  make  the  com- 
ment referred  to  on  pages  14  and  15  of  his  brief. 

Then,  the  charge  that  the  defendants  swore  false^ 
ly  in  their  own  defense  is  unsupported  by  the  facts 
in  the  case  or  by  the  evidence,  and  we  do  not  believe 
that  this  Court  should  make  an  examination  of  the 
record  in  the  bank  case  for  the  purpose  of  determin- 
ing whether  or  not  the  defendants  swore  truthfully 
or  falsely;  but  under  any  circumstances  they  could 
not  have  been  guilty  of  as  much  perjury  as  the  wit- 
ness Kobnett,  the  witness  Steffey,  and  other  Avit- 
nesses  who  appeared  and  testified  for  the  Govern- 
ment. We  do  not  believe  that  the  Court  will  arrive 
at  a  conclusion  other  than  that  Robnett  was  testify- 
ing under  not  onl}^  an  implied,  but  an  express  agree- 
ment or  understanding  with  the  prosecuting  officers, 
that  he  would  be  granted  a  full  and  complete  pardon 
for  the  various  offenses  which  ho  had  committed  in 
relation  to  the  violations  of  the  banking  laws,  em- 
bezzlement, falsification  of  the  reports  and  of  the 
books  of  the  bank. 

On  page  15  of  his  brief  counsel  again  departs  from 
the  record  and  refers  to  the  assassination  of  former 
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Governor  Steimenberg  of  Idalio,  the  confession  of 
Orchard  as  to  his  participation  therein,  and  his  ad- 
mitting his  complicity  in  thirty-odd  additional  mur- 
ders, his  sentence  to  capital  punishment,  and  the 
commutation  of  the  same  by  the  Governor.    We  de- 
sire to  inquire  what  evidence  there  is  in  the  record 
sustaining  this  comment?    What  evidence  appears 
in  the  record  that  the  now  Junior  Senator  from  the 
States  of  Idaho  commuted  the  sentence  of  Orchard? 
Or  what  evidence  is  there  in   the   record   that  the 
charges  against  Orchard  were  far  more  serious  in 
their  character  than  in  the  present  case^    When  an 
attorney  so  far  forgets  himself  that  he  abandons  the 
record  altogether  and  comments  upon  matters  not 
appearing  therein,  and  which  have  no  bearing  upon 
the  case,  it  is  conclusive  evidence  that  the  record,  as 
it  stands,  is  insufficient  to  sustain  his  contentions, 
and  in  order  to  induce  the  Court  to  reverse  the  judg- 
ment of  the  lower  court  it  must  take  into  considera- 
tion matters  not  appearing  from  the  record,  and 
matters  which  the  lower  court  did  not  consider,  and 
had  no  right  to  consider. 

The  evidence  of  Orchard  and  his  pardon  is  much 
different  from  that  of  Kobnett  and  his  pardon.  In 
the  case  of  Orchard  the  trial  court  believed  he  testi- 
fied truthfully;  in  the  case  of  Kobnett  the  trial  court 
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believed  lie  testified  falsely.  Xot withstanding  this 
fact  his  pardon  was  recommended  by  counsel  for 
appellant. 

THE  STEFFEY  EXTRIES. 

We  have  heretofore  discussed  the  Steffey  entries, 
referred  to  on  page  IG  of  counsel's  brief,  and  will 
not  enlarge  upon  what  Ave  have  said  in  relation 
thereto. 

On  page  17  of  his  brief  counsel  refers  to  the  unde- 
filed  character  and  business  and  official  standing  of 
Kester  and  Kettenbach  in  the  community,  and  again 
departs  from  the  record  and  refers  to  e\idence  given 
in  the  bank  case,  which  could  only  be  done  for  the 
purpose  of  prejudicing  this  Court  against  the  de- 
fendants; and  it  is  apparent  thnt  the  appellant  is 
not  trying  this  case  upon  the  record  as  it  stands  now, 
but  endeaA^oring  to  try  the  same  upon  the  record 
made  in  the  bank  case. 

On  page  18  of  his  brief  counsel  states  that  he 
makes  no  attempt  to  excuse  Robnett.  I  can  hardly 
see  AA^hy  he  should  make  an  attempt  to  excuse  Rob 
nett.  If  there  is  any  excuse  due  him,  we  are  unable 
to  find  it.  He  reAdews  his  emploAonent  as  a  clerk 
and  bookkeeper  in  the  LeAviston  National  Bank,  and 
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then  attempts  to  hold  the  defendants  responsible  for 
Kobnett's  embezzling  the  funds  of  the  bank.  Coun- 
sel might  have  gone  further  and  stated  that  Robnett 
testified  that  the  defendants  Kester  and  Kettenbach 
knew  of  his  embezzlement  of  the  funds  of  the  bank, 
which  the  jury  disbelieved,  and  upon  the  indictments 
charging  those  offenses  the  jury  found  the  defend- 
ants Not  Guilty. 

On  page  19  of  his  brief  counsel  states  that  Robnett 
ensa^ed  Avith  Kester  and  Kettenbach  in  their  timber 
enterprises,  in  which  they  all  used  the  funds  of  the 
bank.  In  order  that  their  wrong  doing  might  not  be 
discovered  he  made  false  entries  in  the  books  of  the 
bank  and  in  the  reports  to  the  Comptroller  by  their 
direction.  Counsel  again  departs  from  the  record, 
and  we  say  that  the  evidence  does  not  sustain  the 
charge,  and  we  see  no  reason  Avhy  we  should  be  again 
required  to  try  out  the  bank  case;  and  again  we  say 
that  the  jury  found  the  defendants  Not  Guilty  upon 
the  indictment  charging  misappropriation  of  the 
funds  of  the  bank,  and  making  false  entries  in  the 
books — either  by  directing  Robnett  to  make  tl«e 
same  or  by  making  the  same  themselves. 

On  page  19  of  his  brief  counsel  states  that  "all  we 
ask  is  that  Robnett  and  his  testimony,  and  Steffey 
and  his  testimony,  be  measured  by  the  same  legal 
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and  moral  standards  as  are  the  defendants  and  their 
witnesses  and  their  testimony  in  these  cases." 

Then,  we  can  hardly  see  the  consistency  of  coun- 
sel's request  that  the  evidence  of  Robnett  and  Steti'ey 
be  measured  by  the  same  legal  and  moral  standards 
as  other  witnesses  who  bave  testified.  These  other 
witnesses,  especially  the  entrymen,  have  testified  in 
behalf  of  the  defendants  and  in  behalf  of  the  Govern- 
ment; they  have  had  no  interest  in  the  outcome  of 
the  case — whether  the  patents  were  cancelled  or 
whether  they  Avere  not — made  no  difference  to  them. 
It  did,  however,  make  a  difference  to  Robnett  and  to 
Steffe3^  Steffey  admitted  that  he  Avas  guilty  of  per- 
jury and  of  subornation  of  perjury.  Unless  he  was 
protected  by  the  officers  in  charge  of  this  case  as  aa^cII 
as  the  criminal  cases,  he  could  haA^e  been  indicted, 
tried  and  sent  to  the  penitentiary. 

Robnett  had  committed  crimes  enough  invohdng 
moral  turpitude  to  h^A^e  required  him  to  serA'e  a  term 
equal  to  the  balance  of  his  natural  life,  should  he 
have  lived  a  hundred  years.  He,  then,  had  a  strong 
motive  for  testifying  falsely.  There  Avere  many  rea 
sons  for  his  protection  by  the  officers.  If  he  did 
testify  adA^ersely  to  the  defendants,  there  Avas  every 
possible  reason  for  his  protection  by  the  officers, 
and   this,    AA^e    submit,  Avas  a  strong  and  poAverful 
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motive  for  both  Robnett  and  Steffey  to  testify 
against  tlie  defendants,  altbougb  tbey  were  com- 
pelled to  commit  perjury  in  so  doing. 

We  therefore  must  respectfully  contend  that  the 
evidence  of  neither  Steffey  nor  Robnett  is  entitled  to 
be  measured  by  that  legal  or  moral  standard  as  the 
evidence  of  the  defendants  or  that  of  the  other  wit^ 
nesses  who  have  testified  in  behalf  of  the  defendants. 
On  page  22  of  his  brief  counsel  refers  to  the  charge 
of  conspiracy  against  the  defendants,  and  bases  that 
charge  wholly  and  entirely   upon   the    evidence  of 
Clarence  W.  Robnett.    This  evidence  is  contradicted 
and  impeached,  not  only  by  Kettenbach,  Kester  and 
Dwyer,  but  is  impeached  by  Robnett's  owti  evidence 
given  upon  the  first  trial  of  the  criminal  charges 
against   the   defendants,   Kester,   Kettenbach   and 
Dwjev ;  is  impeached  also  by  the  evidence  of  Colby, 
Emery,  Bradbury,  Bashor,  the  Longs,  and  by  numer- 
ous other  witnesses  who  have  testified. 

On  page  30  of  his  brief  counsel  refers  to  the  "Cir 
cle  K"  checks.  We  respectfully  submit  that  there  is 
nothing  wTong,  either  civil  or  criminal,  concerning 
the  emplo}Tnent  of  William  Dwyer  by  the  defend- 
ants Kester  and  Kettenbach,  their  permittir.g 
William  T>wjev  to  purchase  certain  tracts  of  timber 
land  and  pay  for  them  by  a  check  or  draft  drawn 
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upon  Kester  and  Kettenbach  thi'ough  the  Lewis  ton 
National  Bank  for  the  initial  payments;  and 
whether  they  were  held  as  cash  items  in  the  bank 
and  charged  to  the  account  of  Kester  and  Ketten- 
bach, or  taken  up  by  Kester  and  Kettenbach  giving 
their  own  checks  for  t)ie  same,  is  immaterial.  They 
had  a  perfect  right  to  employ  Dw^^er  for  that  pur- 
pose. The}"  had  a  perfect  right  to  pay  him  for  his 
services,  and  there  is  nothing  in  relation  to  the  Cir- 
cle K  checks  which  w^ould  indicate  any  wrongdoing 
by  the  defendants  Kester  and  Kettenbach,  Dwyjr, 
or  anyone  else. 

On  page  32  of  his  brief  counsel  refers  to  the  deposit 
slip  in  the  handwriting  of  Kettenbach,  and  endeav- 
ors, by  way  of  inference,  to  connect  the  same  wit-j. 
the  acquisition  of  certain  tracts  of  timber  land.  This 
deposit  slip  bears  date  April  26,  1904,  on  the  back  of 
which  were  certain  notations,  referred  to  by  the  ap- 
pellant, on  page  32  of  his  brief. 

The  explanation  offered  by  the  defendants  is 
straightforward,  and  is  sufficient  to  utterly  i-efute 
the  theory  advanced  by  the  complainant.  The 
amount  shoT\Ti  by  the  face  of  the  deposit  slip  repre- 
sented money  for  which  Mr.  DAvyer  gave  his  two 
checks  to  pay  off  a  couple  of  workmen — timber  cruis- 
ers— who  had  come  to  town  and  who  desired  to  leaxa 
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on  tlie  morning  train  before  the  bank  opened,  which 
necessitated  Mr.  J)^yJer's  procuring  the  money  else- 
where. As  to  the  truth  of  Mr.  D\\^^er's  explanation, 
his  cancelled  checks  bear  mute  but  irrefutable  testi- 
mony to  the  truth  of  what  he  says.  These  checks 
appear  at  pages  42034204  of  the  record. 

On  page  3768  the  defendant  T>wyev  testifies : 

"Q.  What  were  the  circumstances  of  your 
giving  these  checks? 

A.  Why,  I  gave  them  to  get  some  cash  to  pay 
a  couple  of  men  that  was  doing  some  work  up 
the  river,  and  before  the  bank  opened  in  the 
morning.  They  were  taking  the  morning  train 
out. 

Q.    What  were  those  men  doing? 
A.    They  were  cruising,  examining  land   for 
the  purpose  of  laying— vacant    lands,    for    the 
purpose  of  laying  scrip. 

Q.     Who  were  they  cruising  for? 
A.    Well,  they  Avere  cruising  for  themselves, 
lookituj  land  generally.     They  cruised  for  any- 
body, or  would  report    land   for    anybody  who 
paid  them  for  it. 

Q.    I  mean  who  did  they— who  wa;>  this  infor- 
mation given  for? 

A.    For  Mr.  Kettenbach. 
Q.    And  Mr.  Kester? 
A.    And  Mr.  Kester,  yes,  sir. 
Q.    I  see  the  names  of  C.  D.  Whitney  and  C. 
Evans  on  the  checks.    Were  they  the  two  men? 
A.    Yes,  sir. 

Q.    They  were  for  $48  and  $50.    Was  that  the 
amount  due  the  men  at  that  time? 

A.    Yes,  less  $2  there  that  I  got ;  I  kept  $2  for 
myself  there  for  some  purpose.    My  recollection 
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from  looking  over  the  checks  there  is  that  I 
Avanted  $2  for  myself,  and  I  just  simply  drew  a 
check  for  $50  and  gave — it  Avas  the  Whitney 
check  there— I  gave  AVhitney  $48  and  I  kept  $2. 

Q.    That  is  jour  recollection  about  it? 

A.    Yes,  that  is  my  recollection. 

Q.  Do  you  know  where  these  two  men  are  at 
this  time? 

A.    Xo,  I  don't. 

Q.  You  have  tried  to  find  them  since  this 
came  up? 

A.  Yes,  I  have  made  inquiries,  but  I  can't  find 
where  they  have  been  recently ;  I  find  where  they 
have  been  four  or  five  years  ago,  but  not  re- 
cently. 

Q.  Now,  the  back  of  this  deposit  slip  shows 
Guy  Wilson,  $S,  and  various  other  names  here, 
E.  Taylor,  $8;  Dammarell,  $8— total  $90.  Xow, 
I  will  ask  you  if  any  part  of  this  money  was  paid 
for  filing  fees  or  for  any  expenses  of  these  par- 
ties whose  names  appear  on  the  back  of  this  de- 
posit slip? 

A.  Xo,  sir.  That  money  was  gotten  so  as 
those  people  could  get  away  on  the  train.  They 
came  down  the  night  before  on  a  raft,  down  the 
river,  and  I  told  them  I  Avould  get  the  money  for 
them  in  the  morning  in  time  for  them  to  make 
the  train.  I  went  to  the  cigar  store  and  got  the 
money. 

Q.  Do  you  have  any  knowledge  of  Kester  and 
Kettenbach,  or  either  of  them,  paying  the  filing 
fees  or  any  expenses  in  relation  to  these  A^arious 
parties  AA^hose  names  appear  on  the  back  of  this 
deposit  slip? 

A.    Xo,  sir." 

The  eAddence  of  the  defendant  Kettenbach  in  rela- 
tion to  this  matter  appears  on  pages  37G0  to  37()()  of 
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the  record.     On  pages  3760-3761  the  witness  testi- 
fies: 

"As  far  as  the  front  of  the  deposit  slip    is 
concerned,  I  know  nothing  more  than  what  it 
shows  itself.    It  appears  that  I  made  ont  a  de- 
posit slip  for  Kittie  E.  Dwyer  for  $96,  to  the 
effect  that  it  was  two  checks  given  to  Wiggen 
for  cash,  just  Avhat  it  says  on  the  face;  and  in 
the  column  on  the  left-hand  side  of  the  deposit 
slip  there  is  an  entry  of  $50  and  $48,  and  below 
that  is  the  Avord  'less  cash'  $2.  then  a  line  drawTi, 
and  '9()'.    Noav,  I  made  out  thousands  of  deposit 
slips,  and  going  back  to  1004  I  haven't  any  rec- 
ollection any  more  than  what  the  memorandum 
there  on  this  deposit  slip  shows,  as  far  as  the 
front  of  it  is  concerned.    On  the  back  of  the  slip 
is  a  list  of  names.  Opposite  the  names  the  figure 
8  appears  opposite  each  name,  and  there  are 
twelve  names  A^'ith  the  figure  8  appearing  oppo- 
site each  one  of  them.    Then  a  line  is  draA\Ti  and 
addition  made,  and  96  is  the  total.    Then  just 
beloAV  that  there  is  another  name  and  the  figure 
8  opposite  that,  and  that  appears  to  be  subtract- 
ed from  the  total  above,  96,  leaving  a  net  total  of 
88.    This  is  in  indelible  pencil,  and  in  my  hand- 
Avriting.    As  far  as  Avhat  constituted  this,  why, 
my  best  recollection  is  that  it  was  a  memoran- 
dum of  moneys  deposited  in  the   Lewiston   Na- 
tional Bank  by  some  officer  in  the  land    office 
who  had  brought  the  money  doA\Ti  to  procure — 
was  in  the  habit  of  bringing  money  doAvn  to  pro- 
cure drafts  to  send  away  to  local  neAvspapers 
for  adA-^ertising  fees,  the  amount  paid  by  entry- 
men  at  the  time  of  their  original  application.  To 
bear  me  out  in  this,  I  haA^e  looked  up  their  cer- 
tificate of  deposit  register,  and  find  there  on  the 
25th  day  of  April,  1904,  there  was  a  certificate 
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of  deposit  made  to  F.  31.  Eoberts  for  $151.70, 
and  one  to  the  'Pierce  Miner'  for  $3  51.70;  and 
to  my  knowledge  I  know  that  these  Avere  Iavo 
local  country  newspapers  nearest  to  the  lands 
upon  Avhich  people  Avere  filing  in  that  localit3^,and 
the  custom  was  sometimes  to  draAv  certificates 
of  deposit  individually,  or  at  times  to  lump  the 
whole  sum  and  make  out  one  certificate  of  de- 
posit, and  especially  so  if  there  was  a  large  num- 
ber of  filers  on  any  one  day^  the  Avhole  sum 
would  be  lumped  by  the  land  office  officials,  and 
one  certificate  made  out.  *  *  *  i  ^yin  gay  fur- 
ther that  it  was  a  common  practice  in  the  bank 
and  for  myself  to  use  a  blank  deposit  slip  in  the 
bank  to  make  my  memorandums  on.  People 
ordering  drafts  or  anything,  I  would  use  a  blank 
deposit  slip  to  make  my  memorandums  on,  and 
those  Avould  not  be  crumpled  up  and  thrown 
aAvay,  but  would  lie  there,  and  very  likely  some 
depositor  coming  in  later  the  slip  would  be  used 
on  the  face  in  the  proper  place  to  make  out  the 
deposit;  and  from  the  fact  that  these  certifi- 
cates of  deposit  Avere  issued  to  these  neAvspapers 
for  the  land  on  the  25th,  and  the  date  of  this  de- 
posit is  the  26th,  Avould  shoAV  me  that  this  de 
posit  slip  Avas  used  properly  for  Kittie  E. 
DAvyer  subsequent  to  its  being  used  as  a  memo- 
randum slip  in  making  out  the  memorandums  I 
haA^e  spoken  of,  AA^hich  aa^ouUI  haA'e  happened  the 
day  before ;  and  that  is  the  best  of  my  recollec- 
tion on  the  subject.'  (Paare  27(33  of  the  record.) 
(Here  the  Avitness  reads  the  record  of  the  LeAvis- 

ton  National  Bank  in  relations  to  these  accounts,  as 

the  same  is  made  a  matter  of  record  in  this  cause.) 

There  is  absolutely  no  eA'idence  contradicting  the 

eAidence  of  the  Avitnesses,  and  especially  the  refer- 
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ence  to  the  eliecks,  appearing  on  pages  4203-4204  of 
the  record.  On  each  of  the  checks  appears,  in  the 
lower  left-hand  corner,  the  one  appearing  on  page 
4203:  Defendants'  Exhibit  "V-2",  Exp.  C.  Evans, 
jnst  preceding  the  endorsement,  Ed.  L.  Wiggin.  On 
page  4204  of  the  record:  Defendants'  Exhibit  "W- 
2"  appears,  Exp.  C.  D.  AYhitney,  jnst  preceding  the 
endorsement,  Ed.  L.  Wiggin.  This  is  in  the  hand- 
writing of  William  Dwyer,  and  was  made  at  the 
time  the  checks  were  drawn. 

It  seems  to  ns  that  the  Court  would  hardly  be  jus- 
tified in  disregarding  this  positive  evidence  and  the 
record  evidence  appearing  from  the  books  and  docu- 
ments offered,  and  adopt  the  view  of  counsel,  which 
can  only  be  sustained  by  inferences,  surmises  and 
conclusions  drawn. 

On  page  35  of  his  brief  is  a  reference  and  a  discus- 
sion by  counsel  under  the  heading,  "PERSONS 
SOLICITED  BY  KESTER,  KETTENBACH  AND 
DWYER  WHO  DID  NOT  MAI^:E  ENTRY".  The 
first  name  appearing  in  counsel's  brief,  page  36,  is 
that  of  F.  G.  Morrison.  It  appears  that  the  witness 
Morrison  was  highly  perjudiced  against  the  defend- 
ants, and  on  cross-examination,  vd  page  1221  of  the 
record,  the  witness  testifies :  That  it  was  about  1902 
or  1903  the  conversation  occurred;  and  on  page  1222 
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the  witness  admits  that  he  testified  differently  at 
the  time  he  testified  in  this  case  than  he  did  at  the 
time  he  testified  at  Boise  in  the  criminal  case;  that 
when  he  testified  at  Boise  he  never  mentioned  the 
name  of  Kettenbach,  and  he  finally  contends  that  he 
did  say  Kester  and  Billy,  meaning  Mr.  Kettenbach, 
but  when  pressed  for  an  answer,  on  page  1223  he 
states : 

Q.  You  say  now,  Mr.  Morrison,  that  he  had 
the  arrangement  made  Avith  Kester  and  Billy? 

A.    Kester  and  Billy. 

Q.    Kester  and  Billy? 

A.    Yes,  sir. 

Q.  You  are  sure  of  that? 

A.  I  am  sure  of  that. 

Q.  Then  the  stenographer  took  down  your 
evidence  Avrong? 

A.    Over  there  I  might  not  have  .^aid  it. 

Q.    You  might  not  have  said  it? 

A.  I  might  not  have  used  Mr.  Kettenbach's 
name." 

And  on  page  1224  the  witness  testifies : 

Q.  You  are  not  on  very  good  terms  with  Mr. 
Dwyer,  are  you? 

A.  Well,  I  am  not  on  kissing  terms,  or  any- 
thing of  that  kind. 

Q.  You  and  Dwyer  haven't  been  on  very  good 
good  terms  for  some  time? 

A.  Well,  he  would  speak  to  me  if  I  would  let 
him,  but  I  forbade  him  talking  to  me  at  all. 

Q.    When  did  you  forbid  him  talking  to  you? 

A.  Oh,  well,  you  heard  me  forbid  him  vour- 
self  once. 
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Q.    Well,  when  was  the  first  time? 

A.  Oh,  fiA^e  or  six  j^ears  ago. 

Q.  And  you  haven't  been  on  good  terms  -^ince 
you  had  some  lodge  troubles  over  there,  nave 
you? 

A.  Well,  I  wasn't  in  the  lodge  business  at 
all,  I  told  you  before. 

Q.    You  had  troul>le  a  long  time  ago? 

A.  It  wasn't  over  lodge  business  that  we  had 
trouble  OA^er. 

Q.  Your  wife  and  Mrs.  Dwyer  had  some  lodge 
troubles? 

A.  I  never  mixed  in  that  at  all.  I  wasn't  in 
the  house  during  the  trial.  I  had  nothing  to  do 
Avith  it. 

Q.  But  you  haven't  be(m  on  good  terms  with 
DAvyer  for  a  good  many  years,  haA^e  you? 

A.    No,  nor  I  don't  Avant  to  any  more. 

Q.    You  have  no  use  for  him? 

A.    No,  not  in  the  least. 

Q.  Do  you  think  if  he  loses  all  his  land  that 
Kester  and  Kettenbach  should  lose  theirs? 

A.  Well,  I  haA^e  nothing  to  say  in  regard  to 
that  business. 

The  AAdtness  also  testifies  that  he  had  no  trouble 
over  lodge  matters,  and  that  this  conversation  oc- 
curred in  the  early  summer  of  1002  and  that  it  Avas 
not  earlier  than  1902. 

The  AAdtness  Kittie  E.  DAAyer,  en  page  3427  of  the 
record,  testifies  that  she,  the  Avitness,  Frank  G.  Mor- 
rison, and  his  AA^ife,  Mrs.  Morrison,  Avere  members  of 
the  same  fraternal  order  or  lodge  in  1901  : 


172 

"MR.  TAXXAHTLL.— Q.  I  will  ask  you  if 
3^ou  and  Mr.  D^^';ve^  and  Frank  G.  ;Morrison  had 
any  trouble  in  that  order? 

A.    We  did. 

MR.  TAXXAHILL.— Q.  What  order  was  it? 
A.    In  the  Rehekahs. 

Q.  Have  you  anA-thing- — any  record— Ijy 
which  you  can  fix  the  date— about  the  date — 
that  trouble  occurred? 

WITXESS:  I  have  a  Past  XoWe  Gr.rnd's 
receipt. 

Q.    Will  you  produce  it,  pi  ease? 

A.  There  was  something  that  Mr.  Morrison 
said  about  me,  and  Ave  have  never  been  on  speak- 
ing terms  since.  (Handing  document  to  Mr. 
Tannahill.) 

Q.  This  certificate  is  signed  by  Xellie  ^. 
Ramsey,  Secretary.  Are  you  acquainted  with 
her  signature? 

A.    I  am. 

Q.  And  she  Avas  Secretary  of  the  Lodge  at 
that  time? 

A.    Yes,  sir,  she  was. 

Q.  And  this  Avas  issued  July  4th,  1901,  the 
day  it  bears  date? 

A.  I  think  it  Avas.  The  seal  of  the  lodge  is 
on  it. 

Q.  And  you  Avas  X^oble  Grand  up  to  the  .'>Oth 
of  June,  1901,  as  stated  in  this  certificate? 

A.    I  was. 

MR.  TAXXAHILL:  We  offer  thi-;  certificate 
in  eAidence  and  ask  that  it  be  marked  the  proper 
exhibit.  *  *  * 

Said  document  AA^as  thereupon  marked  by  the  Re- 
porter as  Defendants'  Exhibit  J-1,  (  appearing  at 
page  4174  of  the  record). 
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^'Mr.  Tannahill.— Q.  Xow,  was  it  before  or 
after  this  certificate  was  issued  that  you  had 
that  trouble? 

A.  It  was  during  the  term  of  office,  in  the 
month  of  April.  Ma-  term  commenced  on  Janu- 
ary 1,  1901,  and  ended  June  30,  1901. 

Q.  And  it  was  in  April  when  this  trouble  oc- 
curred? 

A.    Yes,  sir. 

Q.  Between  Frank  G.  Morrison  and  Mrs. 
Morrison,  and  yourself  and  Mr.  Dwyer? 

A.    Yes,  sir ;  we  have  never  spoken  since. 

Q.  And  Mr.  T>^\^eY  and  Frank  G.  Morrison 
have  not  been  on  speaking  terms  since? 

A.     Xo,  sir,  not  to  my  knowledge. 

The  evidence  of  Mr.  DA\wer  is  to  the  same  effect. 
He  denies  that  he  ever  had  such  a  conversation  with 
Mr.  Morrison,  and  states  that  he  was  not  upon 
speaking  terms  with  Mr.  Morrison  at  the  time  that 
Mr.  Morrison  states  that  he  had  the  conversation 
with  him. 

There  Avas  never  an  entry  of  Frank  G.  Morrison's 
involved  in  this  proceeding,  and  it  is  immaterial 
whether  or  not  the  conversation  did  occur,  but,  mea- 
sured by  the  Aveight  of  the  eAidence,  the  credibility 
of  witnesses,  and  the  appearance  of  the  AA'itnesses 
upon  the  stand,  Ave  respectfully  contend  that  the 
eAidence  on  the  part  of  the  defendants  in  relation 
to  this  instance  is  decidedlv  in  their  favor. 
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JOHN.  P.  KOOS 
On  page  37  of  his  brief  counsel  for  appellant  refers 
to  tlie  eviednce  of  Jolin  P.  Koos,  who  did  not  file 
upon  a  tract  of  land,  but  states  that  George  H.  Kes- 
ter  solicited  him  to  file.  The  witness'  evidence  ap- 
pears at  pages  1209  to  1213  of  the  record,  and  on 
page  1211  states  that  the  reason  that  he  can  remem- 
ber the  exact  language  used  is  that  he  has  testified 
three  or  four  times  and  that  he  is  testifying  now  in 
accordance  with  what  he  testified  before,  as  far  as 
his  memorj'^  goes;  that  his  memory  is  nothing  ex- 
ceptional. On  pages  1212  and  1213  the  witness 
states : 

Q.  Did  you  ever  make  any  statement  to  any 
Government  officials? 

A.    Did  I  ever  make  a  statement? 

Q.    Yes? 

A.  Just  prior  to  the  first  time  that  I  was 
taken  to  Moscow  Mr.  Johnson  stopped  me  on 
the  street  and  asked  me  to  come  to  his  office, 
Avhich  I  did  two  or  three  days  later.  He  asked 
me  regarding  the  conversation  that  T  had  with 
Mr.  Kester,  and  I  told  him  there  was  no  con- 
versation ;  that  I  knew  nothing  at  all  about  it ; 
and  he  told  me  all  that  I  knew,  and  I  then  told 
him  the  exact  conversation,  and  he  took  it  doA\Ti 
on  paper  and  wanted  me  to  swear  to  it,  or  sign 
it,  which  I  refused  to  do. 

Q.  Mr.  Johnson  first  repeated  the  conversa- 
tion to  you;  was  that  it? 
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A.  He  asked  me  regarding  it,  and  I  told  Mm 
I  knew  nothing  about  it,  and  then  he  repeated 
it  to  me. 

Q.    And  then  he  repeated  it  to  you? 

A.    Yes,  sir. 

Q.  And  3^ou  are  testifjing  now  to  the  conver- 
sation that  Mr.  Johnson  repeated  to  you? 

A.  I  am  testifying  to  the  conversation  I  had 
with  Mr.  Kester. 

Q.  Answer  my  question :  Are  you  testifying 
now  to  the  conversation  that  Mr.  Johnson  re- 
peated to  you? 

A.  I  am  testifying  to  my  conversation  Avith 
Mr.  Kester  and  not  what  my  conversation  was 
with  Mr.  Johnson  . 

Q.  Didn't  you  just  say  that  Johnson  repeated 
tlie  conversation  to  you,  and  toUl  you  all  you 
knew  al)out  this? 

A.    He  tokl  me  all  regarding  it. 

Q.     He  told  you  all  regarding  it? 

A.    Yes,  sir. 

Q.  Then  he  repeated  this  conversation  with 
Mr.  Kester  to  you,  didn't  he? 

A.  Along  the  same  lines ;  perhaps  not  just  ex- 
actly. 

Q^     And  that  refreshed  your  memory,  didn't 

it? 

A.    Xo,  sir. 

Q.  Your  memory  has  been  refreshed  on  this 
matter  several  times,  hasn't  it? 

A.    No,  sir. 

Q.  But  Johnson  did  repeat  the  conversation 
to  you,  didn't  he? 

A.    He  outline f]  it. 

Q.    Before  you  told  him  anything  about  it? 

A..  He  outlined  it  and  told  me  regarding  it, 
but  he  didn't  know  the  exact  situation  or  any- 
thino-  of  that  kind,  or  condition. 
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Q.  But  lie  repeated  tlie  conversation  to  you 
in  substance,  didn't  he? 

A.    Yes,  I  believe  so,  in  substance. 

Q.    The  same  as  you  have  testified  to  here? 

A.  Well,  perhaps  not  the  same  as  I  am  testi- 
fying  to  it  here,  but  the  same  in  substance. 

Q.  The  same  as  you  are  testifying  here  to,  in 
substance? 

A.    In  substance^  yes,  sir. 

Q.  This  was  Miles  S.  Johnson  who  talked  to 
you  about  this,  was  it? 

A.    Yes,  sir.     (Page  1213  of  the  record.) 

It  has  always  been  a  mystery  to  the  defendants  how 
Mr.  Roos  could  have  been  so  badly  mistaken.  His 
evidence  was  at  all  times  at  variance  with  that  of 
Mr.  Kester  and  Mr.  Kettenbach,  and  Mr.  Kester  has 
testified  that  he  had  no  recollection  of  having  any 
such  conversation  with  Mr.  Roos,  although  he  had 
talked  with  him  at  one  time  and  asked  him  if  he  had 
taken  a  claim,  and  about  what  claims  were  worth; 
that  Mr.  Roos  said  that  he  wanted  to  get  a  better 
claim  than  that.  But  it  is  clear  to  us  now  how  it 
occurs  that  he  is  so  testifying.  Miles  S.  Johnson 
was  in  the  employ  of  the  Government,  and  met  him 
on  the  street  called  him  to  his  office  and  detailed 
a  conversation  for  him  to  testify  to,  and  having 
heard  that  he  and  Mr.  Kester  had  a  conversation 
concerning  the  taking  up  of  a  timber  claim,  Mr. 
Johnson  details  this  conversation,  and  in  some  man- 
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ner  iucluced  Mr.  Roos  to  remember  it  that  way.  He 
^\-i'ote  it  out  for  him:  wanted  him  to  sign  it  and 
swear  to  it,  but  Roos  refnsed  to  do  that,  but  he 
actually  went  upon  the  stand  and  swore  to  it  in  that 
way.  His  evidence  is  false.  Whether  he  knew  it  was 
false  or  not  is  immaterial,  but  it  is  certainly  false 
for  the  reason  that  it  is  at  variance  with  Mr.  Kester, 
and  Mr.  Kester  never  at  any  time  asked  him  to  pur- 
chase his  right.  He  knew  that  he  could  not  sell  his 
right,  and  he  had  no  such  conversation  as  the  one 
related  by  Mr.  Roos,  and  as  detailed  to  Roos  by 
Johnson. 

As  we  have  heretofore  set  forth,  Roos  did  not  file 
upon  a  tract  of  land;  no  land  of  the  witness  is  in- 
volved in  the  proceeding,  and  it  is  immaterial 
whether  his  eAidence  is  true  or  false;  but,  however 
that  may  be,  the  evidence  on  the  part  of  the  defend 
ants  far  outweighs  that  on  the  part  of  the  prosecu- 
tion, much  less  is  the  same  clear,  positive,  unequivo- 
cal and  convincing. 

Counsel  in  his  brief,  at  page  37,  refers  to  the  evid- 
ence of  Samuel  C.  Hutchins.  We  see  little  in  the 
evidence  of  Samuel  C.  Hutchins  to  discuss.  His 
recollection  of  what  occurred  is  not  very  definite,  is 
at  variance  with  that  of  the  defendants,  and  as 
Hutchins  did  not  take  a  claim,  and  no  land  of  the 
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witness  Hutchins  is  involved  in  this  proceedings^ 
we  do  not  feel  called  npon  to  enlarge  upon  his  evid- 
ence here. 


AVEXX  W.  PEFFLEY. 
We  next  call  the  Court's  attention  to  the  evidence 
of  Wenn  W.  Peffley,  referred  to  on  page  .'>7  of  coun- 
sel's brief.     His  evidence  appears  at  page  120()  of 
the  record,  in  which  the  witness  testifies : 

Q.     What  was  that  conversation? 

A.  1  asked  him  regarding  taking  up  a  timber 
claim,  having  heard  something  about  it,  and  he 
informed  me  that  there  Avas  a  party  leaving  in 
a  few  days  and  I  could  accompany  them,  and 
that  it  would  clear  me  about  $150.00. 

On  cross-examination,  at  page  1208,  the  witness 

testifies  that  he  applied  to  Kester  to  locate  him  on  a 

timber  claim. 

Q.  Mr.  Peffley,  I  believe  you  said  you  went  to 
Kester  and  asked  him  about  taking  up  a  tim- 
ber claim? 

A.    Yes,  sir. 

Q.  And  he  told  you  that  there  were  some 
parties  leaving  in  a  few  days? 

A.    Yes,  sir. 

Q.  And  then  did  you  ask  him  about  what  you 
would  be  able  to  make  out  of  it? 

A.    W^hy,  I  naturally  would;  I  believe  I  did. 

Q.  And  he  told  you  that  vou  ought  to  be  able 
to  make  $150.00  out  of  it?  ' 
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A.    No;  he  said  definitely;  lie  said,  "It  will 
be  worth  $150.00  to  you." 

On  page  1208  the  witness  testifies  in  relation  to 

the  evidence  he  gave  at  Boise  in  the  criminal  cases : 

Q.  I  will  ask  you  if  you  testified  in  substance 
as  follows :  ''Question.  I  believe  you  said  you 
went  to  Mr.  Kester  and  asked  him  about  it?'' 
Answer.  I  met  him  on  the  street  and  asked  him, 
yes,  sir."  "Question.  And  you  asked  him  some 
thing  about  the  value  of  the  claims?"  "Answer. 
Well,  I  asked  him  what  we  would  get  out  of  it 
in  case  we  took  claims."  "Question.  And  he 
said  it  ought  to  net  you  about  $150.00?"  "An- 
swer. Yes,  he  said  it  would  net  us  about  $150." 
Is  that  about  the  facts? 

A.    Yes,  sir. 

Q.  You  don't  remember  the  exact  langimge 
that  Avas  used  either  In-  yourself  or  l)y  Mr.  Kes- 
ter? 

A.  Xo,  I  don't  remember  exactly  the  words 
that  was  said. 

Q.    But  that  is  the  substance  of  it? 

A.  He  conveyed  the  idea  that  we  would  get 
$150.00  out  of  it. 

The  Court  T\ill  observe  that  counsel  takes  the  posi- 
tion that  Wenn  W.  Peffley  was  solicited  by  Kester 
to  file  upon  a  claim,  while  the  witness  testifies  him- 
self that  he  went  voluntarily  to  Kester  and  asked 
Kester  to  locate  him  upon  a  tract  of  land. 

We  can  see  nothing  in  the  evidence  of  Wenn  W. 
Peffley  inconsistent  with  that  testified  by  Mr.  Kes 
ter,  and  nothing  that  will  bear  out  the  contention 
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that  Kester  solicited  Peffley  to  file  upon  a  tract  of 
land. 


ANDREW  J.  SHERBURX. 
On  page  38  of  counsel's  brief  he  refers  to  the  evid- 
ence of  Andrew  J.  Sherburn,  and  contends  that  Mr. 
Dvsyer  solicited  Sherburn  to  file  upon  a  tract  of  land^ 
the  evidence  of  Mr.  Sherburn  appearing  at  page 
1214  of  the  record,  and  the  cross-examination  of  Mi\ 
Sherburn  apej^aring  at  page  121G  of  the  record, 
wherein  the  Avitness  testifies : 


CROSS  EXAMIXATIOX 

Q.  Dr.  Dwver  is  quite  a  felloAv  to  joke,  is 
he  not,  Mr.  Sherburn? 

A.     Yes. 

Q.  As  a  matter  of  fact,  he  knew  that  yon  had 
lived  here  for  a  long  time,  didn't  he,  Mr.  Sher- 
burn? 

A.    Yes,  sir. 

Q.  Knew  that  you  were  acquainted  willi  the 
Register  and  Receiver? 

A.    Yes,  sir. 
Q.    Knew  that  v^ou  had  proved  up  on  two  claims 
before? 

A.    Yes,  sir. 

Q.  And  he  knew  that  you  was  favorably 
known  and  stood  reasonably  well  in  tlie  com- 
munitv? 
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A.  It  was  surprising  to  me  tliat  lie  sliould 
ask  me  to  do  siich  a  thing. 

Q.  I  see.  Well,  as  a  matter  of  fact  you  l-aiew 
that  he  did  that  more  in  a  joke  than  in  any  other 
way,  didn't  3^ou? 

A.     Yes,  I  think  so. 

Mr.  D^^7Tr  states  that  he  made  a  similar  state- 
ment to  Mr.  Sherburn,  but  that  it  was  made  in  a 
joking  way,  and  he  never  at  any  time  desired  that 
Mr.  Sherburn  file  upon  a  tract  of  land,  under  an  as- 
sumed name  or  otherwise.  Then,  there  is  no  land 
of  Mr.  Sherburn's  involved  in  any  of  these  actions, 
and  the  evidence  of  the  witness  is  wholly  immaterial, 
even  if  Mr.  Dwyer  had  solicited  him  to  file  upon  a 
timber  claim,  under  an  assumed  name  or  otherwise. 


CLAIMS  IXVOLVIXG  THE  LAMBDIX  EXTRY. 
On  pages  38-39  of  appellant's  brief  is  a  discus- 
sion  of  the  Lambdin  entry.  We  have  heretofore  re- 
ferred to  this  entry,  and  will  not  enlarge  upon  what 
w^e  have  there  said,  except  to  direct  the  Court's  at- 
tention to  the  evidence  of  William  D^yer,  appear- 
ing at  page  2329  of  the  record,  and  that  of  George 
H.  Kester,  appearing  at  page  3160  of  the  record. 


182 

THE  SHAEFFER  ENTRY. 
On  pages  39  and  40  of  appellant's  brief  is  a  re- 
ference to  the  Shaeffer  entrj^  We  have  heretofore 
referred  to  this  entry,  and  will  not  enlarge  npon 
what  we  have  there  stated,  except  to  call  the  court's 
attention  to  the  evidence  of  George  H.  Kester, 
pages  3165  to  31G6  of  the  record,  in  Avhich  the  wit- 
ness testifies: 

A.  Mr.  Shaeffer  came  to  me  one  day  and  said 
that  he  had  been  talking  with  Mr.  Dwyer  about 
getting  a  timber  claim,  and  said  that  he  hadr/t 
the  funds  necessary  to  pay  for  the  land,  and 
wanted  to  know  if  I  Avould  loan  him  the  money 
to  pay  for  the  land,  and  later  he  came  in  one  day 
and  said  that  it  was  time  for  him  to  prove  up, 
and  wanted  the  money  to  pay  for  the  land  at  the 
land  office,  and  I  took  his  note  for  the  amount 
that  he  would  require,  and  either  that  day  or 
the  next  day  he  came  and  handed  me  the  final 
receipt  from  the  land  office  for  the  purchase  of 
the  land,  simply,  I  suppose,  to  hold  as  a  sort  of 
security  for  the  loan;  and  within  a  short  time 
after  that  I  purchased  the  land  from  him,  after 
looking  the  matter  up  and  seeing  what  sort  of  a 
claim  he  had. 

Q.  Did  you  hear  his  evidence  wherein  he  stat- 
ed that  you  paid  his  expenses  up  to  1he  land? 

A.  I  never  paid  any  expenses  for  him  of  the 
land;  I  remember  that  he  used  to  get  advances 
against  his  salary,  he  did  on  several  occasions. 

Q.    His  salary  as  janitor  of  the  bauk? 

A.    As  janitor  of  the  bank ;  yes. 
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Q.  Did  you  ever  have  any  conversation  willi 
Mm  that  you  woiikl  give  him  $100.00  for  his 
right  and  you  pay  all  expenses? 

A.    No,  sir. 

Q.  Did  you  hear  the  e\idence  of  Clarence 
Kobnett  wherein  he  stated  that  he  overheard  a 
conversation  between  you  and  Shaeffer,  wherein 
he  stated  that  you  agreed  to  pay  him  $100.00  for 
his  right  and  him  deed  the  land  to  you? 

A.    Yes,  sir. 

Q.    Did  you  ever  have  any  such  conversation 

as  that? 

A.    No,  sir. 

Q.  \\lien  was  it  that  the  negotiations  began 
for  the  purchase  of  the  Shaeffer  land,  in  relation 
to  the  time  he  made  final  proof? 

A.    After  he  had  made  final  proof. 

Q.    And  you  agi^eed  on  the  price,  did  you? 

A.    Yes,  sir. 

And  you  paid  the  purchase  price? 

A.    Yes,  sir. 

Q.  What  disposition  have  you  made  of  tliat 
land? 

A.    That  land  has  been  sold? 

Q.    Do  you  remember  to  whom  it  was  sold? 

A.  I  think  that  land  was  sold  to  the  Potlatch 
Lumber  Company. 

Q.  And  you  received  the  purchase  price,  did 
you? 

A.    Yes,  sir.     (Page  3167  of  the  record). 

THE  MARIS  ENTRY 

On  page  41  of  his  brief,  counsel  refers  to  the  entry 
of  Carrie  D.  Maris.  We  have  heretofore  referred  to 
and  discussed  the  evidence  in  support  of  and  against 
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the  regularity  of  this  entry,  and  will  not  enlarge  upon 
what  we  have  there  stated,  save  and  except  to  call 
the  Court's  attention  to  the  e\ddence  of  George  H. 
Kester,  appearing  at  page  3167  of  the  record,  and 
the  evidence  of  William  Dwyer,  appearing  at  page 
3333  of  the  record.  On  page  3167  the  defendant  Kes- 
ter  testifies: 

Q.  What  do  you  know,  if  an}i:hing,  concern- 
ing Carrie  D.  Maris  acquiring  title  to  a  tract  of 
land? 

A.  I  know  nothing  whatever  about  her  ac- 
quiring title  to  the  land,  and  the  first  that  I  had 
to  do  in  any  respect  with  that  land  was  when 
Robnett  came  to  me  one  day  at  the  bank  and  saia 
that  he  had  a  claim  up  there  the  other  side  of 
Pierce  City,  near  the  forest  reserve,  that  he  had 
been  oifered  $1,500.00  for,  by  Mr.  Cameron,  I 
think  he  said,  and  that  he  had  been  holding  the 
land  for  $1,(500.00,  that  it  was  a  pretty  good 
claim,  and  he  felt  that  it  w^as  Avorth  more  than 
$1,500.00,  and  that  he  didn't  want  to  sell  it  for 
$1,500.00,  but  that  he  felt  like  he  had  to  sell  it, 
and  wanted  to  know  if  I  Avouldn't  look  the  mat- 
ter up  and  see  if  I  couldn't  pay  him  $1,600.00  for 
it.  And  I  think  I  called  Mr.  Dwyer  up,  I  think  I 
got  in  communication  AA^th  Mr.  D^^yer  at  Pierce 
City,  and  asked  him  to  go  ouc  over  that  land  and 
make  a  report  as  quick  as  he  could  on  it.  And 
he  went  out  and  looked  the  land  OA^er  and  came 
back  and  reported  to  me  that  it  was  a  good  buy 
at  $1,600.00;  and  I  then  told  Robnett  that  I 
Avould  buy  the  claim  for  $1,600.00.  He  Avould 
have  been  very  glad  and  Avilling  to  haA^e  sold  it 
for  $1,500.00  if  I  Avouldn't  have  piiid  him  the 
$1,600.00,  as  far  as  that  is  concerned,  but  I  felt 
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that  it  was  worth  $1,000.00,  and  I  Avas  willing  to 
pay  the  $1,600.00,  and  the  transaction  was  clos- 
ed, and  that  is  the  very  first  that  I  knew  about 

Jl        ^      :ii      t-      ^ 

Q.  Did  you  have  any  notice  or  knowledge  of 
any  prior  agrement  that  he  had  for  the  pur- 
chase of  the  land  before  she  made  her  final 
proof 

A.    No,  sir. 

In  support  of  the  evidence  of  Mr.  Kester,  Mr. 
DA;\^^er  testifies  to  substantially  the  same  state  of 
facts  relative  to  Kester's  calling  him  up,  asking  him 
about  the  claim,  his  making  an  estimate  of  the  tim- 
ber thereupon,  and  his  report  to  Mr.  Kester.  (Page 
3833  of  the  record.) 

In  relation  to  the  William  B.  Benton  entry,  ap- 
pearing on  page  43  of  appellant'^  brief,  the  Joel  H. 
Benton  entry  appearing  on  page  44,  the  Robertson 
entry  appearing  on  page  48,  the  Ferris  entry  ap- 
pearing on  page  51,  it  is  sufficient  to  say  that  these 
entrymen  are  in  conflict  Avith  Robnett,  and  the  only 
evidence  in  support  of  the  charges  in  the  bill  in 
relation  to  these  entries  is  the  unsupported  evid- 
ence of  Clarence  W.  Robnett;  and  inasmuch  as  the 
defendants'  evidence  is  supported  by  that  of  the 
entrymen  themseh^es,  Ave  do  not  feel  called  upon  to 
reply  to  counsel's  brief  in  relation  to  these  entries. 

We  haAe  heretofore  referred  to  the  eAadence  in 
relation  to  the  Hansen  entry,  appearing     on  page 
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54  of  counsers  brief,  the  Waldman  entry,  appearing 
on  page  57,  the  Little  entrj^,  appearing:  on  i^age  GO, 
the  Herrington  entry,  appearing  on  page  03,  the 
Pierce  entry,  appearing  on  page  67,  the  Bashor 
entry,  appearing  on  page  68,  the  Long  entry  appear- 
ing on  page  71  the  John  H.  Long  entry,  appearing 
on  page  73  ,the  Benjamin  F.  Long  entry  appearing 
on  page  75,  the  Morrison  entry  appearing  on  page 
78,  the  Hyde  entry  apeparing  on  page  79,  the  Ferris 
entry  appearing  on  page  81,  the  Robertson  entry, 
appearing  on  page  84,  and  the  Gammon  entry  ap- 
pearing on  page  88,  all  of  appellant's  brief,  and  we 
do  not  feel  called  upon  to  add  to  what  we  have  here- 
to fore  said.  It  is  sufficient,  however,  tt>  state  that 
the  entr^Tuen  are  all  in  conflict  with  the  witness 
Robnett,  and  the  only  evidence  in  support  of  the 
charges  of  irregularity  or  fraud  in  relation  to  these 
entries  is  the  unsupported  evidence  of  the  star  wit- 
ness Clarence  W.  Robnett. 

Robnett  says  that  he  made  an  offer  to  and  did  sell 
these  lands  to  the  defendants.  That  prior  to  mak- 
ing the  sale  he  told  the  defendants  of  the  manner 
in  Avhich  he  acquired  the  lands,  the  irregularity  in 
the  proceedings,  and  the  prior  agreements  Avith  the 
entrymen.  It  is  unreasonable  to  suppose  or  pre- 
sume that  Robnett  w^as  trying  to  sell  these  claims  to 
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the  defendants,  and  trying  to  obtain  tlie  best  price 
he  could  for  them  ,and  would,  at  the  same  time,  tell 
the  defendants  of  irregularities,  fraud  and  prior 
agreements  in  relation  to  the  acquisition  of  title  to 
the  lands.  We  do  not  believe  the  Court  will  be  in- 
clined to  lend  any  weight  to  the  evidence  of  Robnett 
in  support  of  the  various  charges. 

See  evidence  Robnett  p.  2338-2339-2340-2341-2342. 
On  page  2G39  Robnett  admits  that  he  testified  in 
the  first  criminal  cases  and  his  evidence  is  the  re- 
verse of  what  it  is  here,  also  p.  2521-2551  to  2636  of 
the  Record. 

SL  MMARY  OF  EVIDENCE  COXCERXIXG  THE 
ROBNETT  GROUP. 

From  page  91  to  page  100  of  appellant's  brief  is 
an  argument  under  the  heading  ^'Summary  of  Evid- 
ence concerning  the  Robnett  Group." 

^\e  have  heretofore  presented  our  argument  con- 
cerning the  Robnett  entries,  and  do  not  feel  called 
upon  to  enlarge  upon  what  we  have  heretofore  said. 
We,  however,  call  the  Court's  attention  to  the  fact 
that  the  only  evidence  as  to  irregularity  in  connec- 
tion with  the  Pierce,  Morrison,  Hyde,  Hanson,  Little, 
Herrington,  Bashor,  the  three  Longs,  Ferris,  Lewis, 


188 

Gammon,  Robertson,  and  Nelson  entries,  is  the  un- 
supported evidence  of  Robnett.  .  An  examination  of 
tlie  evidence  of  Little,  Lewis,  Gammon,  George  Ray 
Robinson  and  others  will  show  that  the  defendants 
purchased  their  claims  Avith  a  gi^eat  deal  of  reluct- 
ance. That  each  thereof  applied  to  the  defendants  re- 
peatedly in  an  effort  to  sell  their  claims,  and  were  re- 
quested by  the  defendants  to  see  other  timber  buyers 
and  endeaA^or  to  sell  to  some  one  else.  After  re- 
peated efforts,  and  giving  options  to  various  parties, 
they  Avere  unable  to  sell,  and  finally  sold  to  the  de- 
fendants. 

In  relation  to  the  Maris  entry,  the  CAidence  of 
Carrie  D.  Maris  is  that  Robnett  made  repeated 
efforts  to  sell  the  land.  The  witness  sat  in  the 
Directors'  room  of  the  LeAviston  National  Bank, 
heard  Robnett  call  up  Nat  BroAvn  from  Moscoav,  a 
timber  buyer,  and  other  parties,  in  an  effort  to  sell 
the  land.  It  Avas  some  time  aftes  these  repeated 
efforts  that  Robnetl^  finally  sold  the  land  to  the 
defendants. 

Likewise  the  eA^dence  js  conclusiA^e  that  after  re- 
peated efforts  on  the  part  of  Robnett  to  sell  the  Han- 
son claim  to  other  parties,  it  Avas  finally  sold  to  the 
defendants. 
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On  page  95  counsel  again  departs  from  the  record, 
and  copies  certain  portions  of  tlie  evidence  given  in 
another  case.  The  lower  court  decided  the  case  upon 
the  evidence  as  he  found  it  in  the  record,  and  not 
upon  the  imagination  that  some  state  of  facts 
other  than  that  appearing  from  the  record.  Then, 
it  is  no  offense  to  make  a  hazardous  loan  and  receive 
a  bonus  therefor  for  taking  the  chance,  if  the  bor- 
rower  is  willing  to  pay  the  bonus,  and  the  party  who 
loans  the  mone}^  is  willing  to  take  the  chances.  None 
of  this  money  went  to  Kettenbach.  In  a  few  in- 
stances Avhere  loans  were  made  for  his  relatives, 
the  money  went  to  the  relatives.  In  other  instances 
it  is  not  clear  who  received  the  bonus,  and  it  is  not 
unlikely  that  a  portion  of  the  same,  or  all  thereof, 
went  to  Robnett. 


THE  EMERY  AXD  COLllY  GROUP. 

We  have  heretofore  referred  to  this  gi'oup  of  en- 
tries, copied  at  length  in  this  brief  the  evidence  of 
Colby,  Emery,  Kester  and  Kettenbach,  and  believe 
that  the  same  is  sufficient  to  overbalance  the  unsup- 
ported evidence  of  Robnett. 

On  page  HI  of  appellant's  brief  is  a  reference?  to 
the  Cornell  entrv.    As  we  have  heretofore  stated,  it 
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is  a  question  whether  the  Court  will  believe  Cornell, 
under  existing  conditions,  and  in  Aiew  of  the  fact 
that  he  exhibited  such  a  high  degi^ee  of  prejudice 
against  the  defendants,  when  bis  e^ddence  is  im- 
peached by  that  of  William  Schultz  and  of  Ab  Mas- 
ters, or  whether  the  Court  Avill  believe  George  H. 
Kester,  whose  evidence  in  relation  to  this  entry  ap= 
pears  on  pages  3161  to  3164  of  the  record,  and  Wil- 
liam DA\wer,  whose  evidence  appears  at  page  3330 
of  the  record.  Then,  this  claim  has  long  since  been 
sold  to  an  innocent  purchaser,  without  notice  of  any 
irregularity,  if  any  such  did  exist. 

On  page  121  of  appellant's  brief  appears  a  refer- 
ence to  what  is  termed  or  called  "'The  Line-up.'"  The 
evidence  of  Dwyer  in  relation  to  this  matter  ap- 
pears at  pages  3308-3316  of  the  record.  On  page 
3307  the  witness  details  the  manner  in  which  the 
lands  Avere  cruised,  and  on  page  3308  the  witness 
testifies  that  certain  lands  which  he  had  cruised 
were  covered  with  Skuse  scrip — scrip  laid  by  J.  J. 
gk^ise— and  the  lands  the  witnes-^  went  to  select  for 
the  State  were  covered  with  this  Skuse  scrip ;  and 
this  State  selection  was  made  in  38-5,  East.  That 
the  instructions  from  Mr.  Goldsmith,  under  whom 
the  defendant  T>vryer  was  working,  Avere  that  he 
should  select  land  in  a  body  to  be  covered  with  the 
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State's  filings,  and  these  selections  were  made  in 
38-5,  East;  and  at  the  bottom  of  page  3309  tlie  wit- 
ness' testifies  that  he  furnished  Mr.  Cxoldsmith  with 
the  minutes  and  the  estimate  of  the  land  for  the  pur- 
pose of  the  State's  filings;  and  on  page  3310  he  tes- 
tifies to  the  manner  in  which  this  land  was  covered 
with  Stone  and  Timber  filings,  in  which  he  testifies : 
"Q.    Now,  what  subsequently  became  of  that 

land.  _,    ^ 

A     Why,  I  filed  timber  and  stone 

Q.    Just  wait  a  minute.    Was  this  scrip— this 

Skuse  scrip— who  was  it  laid  that  scrip. 
A     S   P.  Fitzgerald. 
Q.    Now,  was  that  land  taken  by  the  State ! 

A.     No,  sir. 

Q  Now,  did  Kester  and  Kettenbiich  lay  any 
scrip  in  this  same  township,  subject  to  the 
State's  rights?  . 

A.    Not  in  that  to\ATiship.    They  did  m  3J-5, 

and  40-0.  ,  -  •      o 

Q.    And  did  you  cruise  that  at  the  same  time  i 

A.    No.    Mr!  Laft'erty  cruised  that. 

Q.    Lafferty  cruised  that? 

A     Yes    sir. 

q'  And  did  the  State  select  the  lands  that 
were  filed  on— that  the  scrip  filings  covered,  or 
Kester  and  Kettenbach  subject  to  the  States 
rights? 

A.    Yes    sir. 

Q  Now,  Avhat  subsequently  became  of  this 
land  that  was  filed  on  that  Avas  covered  by  the 

Skuse  scrip?  ^  . 

A.    Why,  I  filed  timber  and  stone  entries  over 

it. 
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Q.  Now,  can  you  name  some  of  the  people 
tliat  you  located  on  that  land? 

A.  Why,  I  located  Mr.  and  Mrs.  Hopper,  i 
think,  Miss  Elizabeth  Kettenbach,  Mrs.  White, 
Jackson  O'Keefe — well,  there  are  some  more, 
but  I  can't  recollect  Avho  they  are. 

Q.  And  that  same  land  you  had  furnished 
Mr.  Goldsmith  with  the  minutes  of  it  and  your 
estimate  of  it  for  the  State  to  file  on  before? 

A.    Yes,  sir. 

Q.  Xow  the  people  that  you  located  on  that 
land,  how  did  they  come  to  file  ahead  of  the 
Skuse  scrip? 

A.    How  did  they? 

Q.  The  Skuse  scrip,  as  I  understand  you,  was 
laid  before  the  land  was  subject  to  entry,  but 
laid  subject  to  the  State's  ri.^hts.  Xow,  how  did 
the  stone  and  timber  claims  come  to  be  filed 
ahead  of  the  scrip? 

A.  A^Tiy,  the  scrip  Avas  rejected,  but  if  the 
scrip  OA\Tier  had  got  in  ahead  of  the  timber  and 
stone  en  try  men  and  reapplied  for  that  land, 
why  he  would  have  what  they  called  kept  the 
scrip  alive;  they  couldn't  reject  it  after  the 
State's  right  had  been  exhausted;  the  first  one 
that  came  with  the  application  got  the  land, 
either  the  timber  and  stone,  or  you  could  have 
put  the  scrip  on  it  if  you  wished. 

Q.    Did  you  hear  the  evidence  of  the  witness 
Joseph  H.  Prentice,  of  Clarkston,  that  he  Avas 
fifth  in  line,  and  S.  P.  Fltzaerald  offered  him 
$500.00  for  his  place  in  the  line? 
A.    Yes,  sir ;  I  was  there. 

0.  Was  that  the  same  S.  P.  Fitzgerald  that 
laid  this  Skuse  scrip? 

A.  Yes,  sir.  He  sent  another  man  there  to 
break  through  the  line.  He  sent  a  man  by  the 
name  of  Kavs  the  same  dav. 
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Q.  And  as  I  understand  you  to  say,  you  had 
cruised  that  land  before  you  went  up  there  with 
Mr.  Goldsmith? 

A.  Oh,  yes ;  I  had  worked  in  there  a  couple  of 
3"ears. 

Q.  Did  you  hear  the  evidence  of  J.  C.  Jansen 
relative  to  the  timber  on  a  portion  of  this  land, 
or  that  the  State  could  have  gotten  better  land 
than  it  got  in  this  section? 

A.    Yes,  sir. 

Q.    What  have  you  to  say  about  that? 

A.  Why,  he  don't  know  what  he  is  talking 
about. 

Q.  And  you  Avas  in  that  country  when  Jan- 
sen claims  that  he  was  in  there  and  cruised  this 
land? 

A.    In  the  winter  of  1903  and  1904? 

Q.    Yes. 

A.  That  was  the  winter  that  we  was  working 
for  the  State.  We  never  saw  a  track  in  there — • 
not  a  mark — ne^^er  met  a  homesteader." 

It  thus  appears  from  the  evidence  of  Mr.  DA\yer 

and  the  land  office  records  showing  the  tiling  of  this 

Skuse  scrip,  that  this  land  was  originally  cruised 

and  the  minutes  furnished  the  officers  in  charge  of 

the  State's  selections,  and    it    was    supposed    they 

would    select    that    land.     That   the  witness  had 

cruised  other  lands  upon  Avhich  scrip  was  laid  for 

Kester  and  Kettenbach,  subject  to  the  State's  rights. 

That  the  State  finally  came  and  selected  the  land 

upon  which  Kester  and  Kettenbach  had  laid  the 

scrip,  and  did  not  take  the  land  which  Mr.  Dwj^er 
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had  cruised  for  the  State,  and  of  which  he  had  fur- 
nished the  officers  the  minutes.  That  upon  this  land 
scrip  Avas  laid  for  John  J.  Skuse  by  S.  P.  Fitzgerald, 
who  offered  Joseph  H.  Prentice  $500.00  for  his  place 
in  line.  If  counsel's  contention  that  the  land  upon 
which  the  timber  and  stone  entrymen  filed  is  the  best 
land,  it  is  clear  that  if  the  timber  and  stone  entry- 
men  had  not  held  their  places  in  line,  and  filed  their 
timber  and  stone  entries  upon  it,  that  it  would  now 
l)e  in  the  hands  of  the  Timber  Trust,  where  it  ap- 
pears that  the  officers  in  charge  of  this  prosecution 
are  seeking  to  place  it.  It  seems  to  me  that  it  was 
the  Timber  Trust  Avhich  tried  to,  and  did,  Avork  the 
State's  officers — and  by  this  I  do  not  mean  Mr.  Gold- 
smith, but  the  officers  Avho  had  in  charge  the  filing 
upon  the  State's  lands,  Mr.  Jackson  and  Mr.  Laf- 
erty.  We  do  not  charge  this  was  done,  but  the  record 
convinces  us  that  no  consideration  Avas  shoAA^n  de- 
fendants— but  consideration  was  shoAAu  Fitzgerald, 
who  had  charge  of  the  Skuse  scrip. 

On  page  124  of  appellant's  brief  is  another  refer- 
enec  to  the  line-up  at  the  Land  Office,  and  on  page 
125  appears  the  names  of  tAA^enty-fiA^e  entrAonen  who, 
it  is  claimed,  appeared  in  that  line-up.  Out  of  these 
twenty-fi^A^e  it  appears  that  the  defendants  haAe  not 
purchased  the  claims  of  Geo.  H.  Kester,  Elizabeth 
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Kettenbach,  Elizabeth  White,  William  J.  White,  Ma- 
mie P.  White,  Martha  E.  Hallett,  or  Edna  P.  Kester. 
That  the  claims  of  Hattie  Rowlaml,  and  of  Frances 
A.  Justice  were  purchased  by  Kittie  E.  Dwyer,  leav- 
iuff  only  ten  of  the  claims  that  were  purchased  by  the 
defendants  Kester  and  Kettenbach ;  and  we  call  the 
Court's  attention  to  the  evidence  of  Joseph  M.  Mol- 
loy,  appearing  at  page  2014  of  the  record,  wherein 
it  appears  from  undisputed  evidence  that  there  Avere 
in  line  forty-two  entrymen.     The  defendants  could 
not  have  been  doing  a  Avholesale  Imsiness  in  the  mat- 
ter of  purchasing  claims,  notwithstanding  the  fact 
that  DAvyer  obtained  .a  location  fee  from  the  most  of 

them. 

We  respectfully  submit  that  the  conclusions 
drawn  by  counsel  that  this  line-up  was  organized  by 
the  defendants  for  the  purpose  of  purchasing  the 
claims,  and  that  a  prior  agreement  existed  with  each 
thereof,  is  far-fetched,  unwarranted  by  the  undis- 
puted evidence,  and  unsupported  by  any  fact  or  cir- 
cumstance in  the  case. 

At  the  bottom  of  page  125  of  appellant's  brief 
counsel  makes  the  broad  statement  that  each  entry- 
man  was  induced  to  make  the  entries,  either  by  Kes- 
ter, Kettenbach,  or  Dwyer,  personally,  or  by  their 
agents.    We  inquire  what  evidence  thereis  that  the 
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defendants  indnced  Jackson  O'Keefe  to  make  the 
entry,  or  Charles  W.  Taylor,  or  Joseph  H.  Prentice, 
or  Edgar  J.  Tajior,  or  Edgar  H.  Dammarell.  It 
appears  that  O'Keefe  applied  to  the  defendants,  and 
especially  to  Dwyer,  to  locate  he  and  his  nephews 
upon  a  timber  claim. 

George  H.  Kester  filed  upon  a  timber  claim  himself. 
The  evidence  of  Gm^  L.  Wilson  and  of  Ella  Wilson, 
his  wife,  is  that  they  went  to  Dwyer 's  home  and 
asked  Dwyer  to  locate  Mr.  Wilson  upon  a  timber 
claim.  The  same  condition  appears  in  relation  to 
the  entry  of  Frances  A.  Justice.  She  induced  D^wer 
to  locate  her  upon  a  timber  cl-aim,  and  paid  him  a 
location  fee.  The  same  condition  appears  in  rela- 
tion to  Elizabeth  Kettenbach,  Elizabeth  AATiite,  Wil- 
liam J.  White  and  Mamie  P.  White  and  Martha  E. 
Hallett,  Daniel  W.  Greenburg,  David  R.  Bingham, 
Hattie  Rowland  and  William  McMillan.  There  is 
absolutely  nothing  to  justify  the  statement  that  the 
defendants  induced  these  entrjTuen  and  entr\"\vomen 
to  file  upon  a  timber  claim. 

Likewise  the  statement  on  page  126  of  appellant's 
brief,  where  counsel  states  that  Martha  E.  Hallett 
and  the  kinsfolk  of  Kester  and  Kettenbach  still  hold 
the  title  to  the  entries  made  by  them,  for  the  benefit 
of  said  defendants.     This  assertion  is  unsupported 
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by  the  evidence,  and  is  contradicted  and  refnted  by 
the  evidence  of  the  entrymen  and  entrj^^omen  them- 
selves. 

On  page  109  is  a  reference  to  the  evidence  bearing 
n])on  all  of  the  entries  in  the  line  up.  We  call  the 
Court's  attention  to  the  e\ddence  of  J.  M.  Molloy, 
appearing  at  page  2014  of  the  record,  for  the  purpose 
of  showing  that  counsel  has  not  referred  to  one-half 
of  the  entrires  of  the  parties  in  the  line-up;  and 
again  repeat  that  there  are  very  few  of  the  entries  in 
the  line-up  which  were  purchased  by  the  defendants 
Kester,  Kettenbach  and  DA^^er. 

On  the  same  page  of  appellant's  brief  is  a  refer- 
ence to  the  deposit  slip  offered  in  evidence,  and  a  dis- 
cussion of  the  evidence  in  support  of  the  same,  which 
we  have  heretofore  considered,  and  our  discussion 
and  argument  and  copy  of  the  evidence  appears  else- 
where in  this  brief,  and  we  will  not  enlarge  upon 
what  Ave  have  there  stated. 

On  page  17-1  is  a  discussion  under  the  head  of 
"Evidence  Concerning  the  O'Keefe  Group  and  the 
Kester,  Kettenbach  and  Dwwer  Group  (/'The  Line- 
up''). 

We  do  not  care  to  enlarge  upon  Avhal  we  have 
heretofore  stated  concerning  this  matter,  but  call 
the  Court's  attention    to    the    evidence  of  William 
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Dwyer,  appearing  at  page  3319  of  tlie  record,  as  well 
as  tlie  evidence  of  Frances  A.  Justice,  wherein  it 
appears  tliat  David  Justice,  husband  of  Frances  A. 
Justice,  went  to  the  land  for  the  purpose  of  examin- 
ing the  same  and  taking  a  timber  claim.  That  the 
timber  was  not  of  a  good  qualit}^,  as  he  viewed  it,  and 
he  therefore  did  not  take  a  timber  claim.  This  is  a 
circumstance  showing  that  the  contention  of  counsel 
is  unfounded  in  fact,  and  strongly  supports  the  evi- 
dence of  the  defendants  and  the  Avitnesses  who  have 
testified  in  their  behalf.  If  there  had  been  a  prior 
agreement  for  these  various  entrymen  and  entry- 
women  to  sell  their  rights,  and  to  take  u]>  a  piece  of 
land  and  transfer  it  to  Kester  and  Kettenbach  for  a 
specified  sum,  what  ditference  Avould  it  hm^e  made  to 
David  Justice  Avhether  or  not  the  timber  Avas  valu- 
able? He  Avould  haAe  taken  the  land  just  the  same. 
But  in  view  of  the  fact  that  he  did  not  consider  the 
timber  sufiiciently  valuable  to  pay  him  to  take  a 
piece  of  land,  pay  the  purchase  price,  and  pay 
D^vyer  a  location  fee,  and  did  not  take  a  claim,  it  is 
a  circumstance  AA^hich  strongly  supports  the  eAidence 
of  the  defendants  that  no  fraud  or  irregularity  ex- 
isted in  the  acquisition  of  title  to  the  land. 

On  page  177  of  appellant's  brief  is  a  discussion 
under  the  heading  of  "Kester  and  Kettenbach  secure 
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appointment  of  D^yer  to  assist  in  maldng  State 
selection  in  said  ToAvnsliip/'  This  assertion  is  based 
wholly  and  entirely  upon  the  unsupported  evidence 
of  Clarence  W.  Kobnett,  Avhich  is  contradicted,  im- 
peached and  denied,  not  only  by  the  evidence  of  each 
of  the  defendants  but  by  that  of  Goldsmith.  On  page 
?,268  of  the  record  Mr.  Goldsmith  testifies  concerning 
the  evidence  of  Clarence  W.  Robnett  wherein  Eob- 
nett  testified  that  Mr.  Kettenbach  called  Mr.  Gold- 
smith into  the  bank  and  said  to  him : 

-A.  ^-  *  *  'Mr.  Goldsmith,  Avhat  I  sent  for  yon 
for  was  to  see  if  we  couldn't  arrange  to  appoint 
]Mr.  D^ATer  as  one  of  your  selectors  to  cruise  the 
timber  and  make  the  selections  for  the  State,' 
and  Mr.  Goldsmith  says,  'AA'ell,  I  really  don't 
know  hoAV  I  can  do  that,  but  I  Avill  see.' 

Q.     Did  you  have  any  such  conversation  as 

that? 

A.    Xo,  sir ;  I  did  not." 

In  response  to  the  other  statement  made  by  Rob- 
nett,  Mr.  Goldsmith  testified  as  follows    Page  3268 

of  the  record : 

"A.  Well,  he  said  Mr.  D^Awer  was  out  of  the 
State,  and  there  might  be  objections  to  it,  and  he 
thought  that  perhaps  already  there  had  been 
people  spoken  to  by  Mr.  Jackson  for  that  posi- 
tion, but  if  he  could  arrange  it  he  would  do  so. 

Q.  Did  you  have  any  such  conversation  as 
that  with  Mr.  Kettenbach  ? 

A.  Xo,  I  didn't.  I  employed  Mr.  Bvryer  on 
my  ovra  responsibility,  on  :\rortz'  recommenda- 
tion." 
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On  page  3269  is  another  reference  to  the  evidence 
given  by  Robnett,  wherein  Eobnett  stated  that  Ket- 
tenbach  stated  to  Goldsmith  as  to  Dwyer  being  a 
resident  of  the  State  of  Washington,  which  is  across 
the  line,  and  Clarkston  was  practically  the  same  as 
Lewiston,  and  that  Dwyer  was  operating  up  in  the 
timber,  and  that  would  not  be  any  reason  why  Gold- 
smith should  not  get  a  man  across  in  Clarkston,  to 
which  Mr.  Goldsmith  answered : 

''A.  Xo,  sir;  that  is  absolutely  false — abso- 
lutely false." 

On  page  3270  is  also  the  evidence  of  Mr.  Goldsmith 
contradicting  that  given  by  the  witness  Robnett. 

On  page  331G  appears  the  evidence  of  William 
DwT'er,  Avherein  he  denies  that  he  ever  had  any  con- 
versation with  Mr.  Goldsmith  or  with  Mr.  Ketten- 
bach  concerning  his  appointment  as  State  Land  Se- 
lector, and  details  how  he  came  to  be  appointed,  and 
in  response  to  the  following  question : 

"Q.  I  will  ask  you,  Mr.  Dwyer,  if  you  ever  at 
any  time  made  am^  suggestion  to  Mr.  Goldsmith 
that  he  leave  out  any  particular  lands  for  the 
purpose  of  enabling  you  to  locate  timber  and 
stone  entrymen  upon  them? 

A.    No,  sir  I  never  did. 

Q.  And  did  you  leave  out  any  valuable  lands 
for  that  purpose,  or  for  any  other  puiposes,when 
you  was  cruising  the  land  for  Mr.  Goldsmith? 

A.  No,  sir.  He  had  a  record  of  all  the  lands 
that  was  cruised,  excepting  this  plat  of  39-4  here. 


201 

Q.    And  you  worked  under  liis  directions  all 
the  time? 

A.    Yes,  sir."  *  *  * 

On  page  3317  appears  the  evidence  of  Mr.  Dwyer 
that  his  selections  Avere  afterwards  checked  over  by 
the  State,  and  that  no  objection  was  found  to  them, 
and  that  they  contained  the  most  valuable  land  of 
any  selections  ever  made  by  the  State. 

The  argument  and  contention  of  counsel  in  rela- 
tion to  the  securing  of  the  appoitnment  of  Dwyer,  so 
as  to  enable  the  defendants  to  make  the  State  land 
selections,  and  better  facilitate  the  filing  of  timber 
and  stone  entrymen  thereupon,  is  unsupported  by 
the  evidence,  and  we  do  not  believe  the  Court  Avill 
feel  that  it  should  take  or  accept  the  unsupported 
evidence  of  Clarence  W.  Robnett  in  relation  thereto. 


KESTER'S  ATTEMPT  TO  INFLUENCE  ACTION 
OF  CHIEF  CLERK  OF  LAND  BOARD. 

On  page  180  of  appellant's  brief  is  a  reference  to 
the  evidence  of  Mr.  Jackson,  which  was  read  into  the 
record  over  the  objection  of  the  defendants,  and 
which  now  appears  in  the  record,  it  not  having  been 
taken  in  accordance  Avith  the  statute  for  the  taking 
of  such  deposition,  but,  hoAvever  that  mav  be,  there 
is  no  evidence  Avhich  justifies  the  statement  of  conn- 
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sel  that  Kester  attempted  to  influence  Mr.  Jackson. 
Kester's  version  of  his  meeting  Mr.  Jackson  is  set 
forth  at  page  3175  of  the  record,  and  is  a  full  and 
complete  explanation  of  any  inference  which  might 
be  drawn  from  Mr.  Jackson's  statements. 

It  appears  that  Fitzgerald,  Skuse,  and  other  well- 
knoA^ai  representatives  of  the  Timber  Trust,  did  in- 
fluence Mr.  Jackson,  and  induced  him  to  leave  out  of 
the  State's  filings  what  counsel  now  contends  was 
the  most  valuable  land,  and  induced  him  to  select  for 
the  State  those  lands  upon  which  Kester  and  Ketten- 
bach  had  offered  scrip,  and  left  what  counsel  con- 
tends were  the  best  lands  for  the  Timber  Trust,  and 
scrip  was  laid  upon  those  lands  by  Fitzgerald,  acting 
for  Juhn  J.  Skuse ;  and  when  this  was  brought  to  the 
attention  of  D^^yer  he  then  arranged  the  line  so  that 
the  parties  whom  he  had  taken  to  the  land,  and  who 
had  agi'eed  to  pay  him  a  location  fee,  could  file  on  the 
land  which  Avas  covered  by  the  rejected  Skuse  scrip, 
and  which  Fitzgerald  made  such  a  desperate  effort 
to  re-lay  before  the  Timber  and  Stone  entrymen 
could  haA^e  an  opportunity  or  a  chance  to  file. 

In  view  of  the  circumstances,  counsel's  argument 
will  certainh^  find  as  little  favor  with  this  Court, 
as  it  did  with  the  loAver  Court. 
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DWYER  CONTESTS. 
On  page  181  of  appellant's  brief  is  a  reference  to 
certain  contests    filed    by    tlie    defendant  William 
DA\^er. 

We  have  heretofore  stated  that  Dwyer  was  a  tim- 
ber crniser;  had  gone  in  and    crnised    ont    certain 
lands ;  the  manner  in  Avhich  the  crnising  was  done ; 
that  he  had  arranged  to  locate  certain  Timber   and 
Stone  entr;yTnen  npon  the  lands  for  a  consideration, 
in  some  instances  $100,  and  in  some  instances  $200. 
On  page  3362  of  the  evidence  of  Dwyer  appears  a 
reference  to  the  homesteads  which  were  filed,  and 
that  these  homestead  entrjmien  Avere  conducted  to 
the  land  in  charge  of  Fitzgerald  and  one  Jensen,  and 
on  page  183  of  appellant's  brief  is  a  reference  to  the 
entries  of  Walter  Williams,  Albert  J.  Flood,  Wil- 
liam R.  Lawrence,  and  others.    A  reference  to  the 
evidence  of  T.  H.  Bartlett,  Register,  page  3053  of  the 
record,  appears  the  affidavit  of  Walter  Williams  in 
Avhich  he  states,  under  oath,  that  he  made  settlement 
upon  the  land  March  15,  1903.    On  page  3055  of  the 
record  appears    the    affidavit    of    Albert  J.  Flood, 
w^herein  he  states,  under  oath,  that  he  made  a  settle- 
ment upon  the  land  on  the  same  date.  On  page  1028 
of  the  cross-examination  of  Walter  Williams,  it  ap- 
pears that  he  testified  Avhen  upon  the  stand  as  fol- 
loAVS : 
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"Q.  When  did  3'ou  go  upon  tliis  land,  Mr. 
Williams? 

A.  Well,  sir,  I  couldn't  say  the  exact  date ;  it 
Avas  just  a  little  while  l)efore  we  filed. 

Q.    How  long*  before  3^ou  filed? 

A.  I  couldn't  say  exactly.  It  couldn't  have 
been  over  a  couple  of  Aveeks,  though,  I  don't 
think." 

The  filing  papers  shoAv  that  he  filed  on  the  24th 
day  of  February,  1004. 

On  page  1014  of  the  record  the  Avitness  Albert  J. 
Flood  testifies: 

Q.  As  a  matter  of  fact,  you  had  not  resided 
there  (50  daA^s,  had  vou? 

A.    Xo. 

Q.    You  had  onh"  staA^ed  overnight  there? 

A.    That's  all. 

Q.  And  you  don't  knoAv  Avhether  you  stayed 
on  your  claim  or  Walter  Williams'?  ' 

A.  Oh,  yes ;  I  kneAv  the  numbers  of  the  land 
Avhere  I  Avas  in. 

And  on  page  1015  the  Avitness  Flood  testifies  that 
he  intended  to  change  his  homestead  filing  to  a  Stone 
and  Timber.  That  he  filed  a  homestead  on  it  to  de- 
feat the  State's  rights ;  and  on  page  1013  the  witness 
testifies,  in  substance,  that  he  kneAv  it  aatis  necessary 
to  make  an  affidaAit  that  he  had  established  a  bonii 
fide  residence  upon  the  land,  and  had  resided  there 
for  more  than  sixty  days  prior  to  the  time  the  land 
Avas  subject  to  entry,  in  order  to  defeat  the  State's 
rights.    His  afiidaAit  Avas  false.    As  Mr.  DAvyer  had 
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cruised  out  this  laud,  and  had  arranged  to  locate 
Timber  and  Stone  entrynien  upon  it,  he  did  not  con- 
sider that  it  Avas  right  or  just  for  Skuse,  Fitzgerald, 
Jensen  and  others  to  induce  entrjTnen  to  make  a 
false  affidavit,  that  they  had  established  a  bona  Me 
residence  upon  the  land  and  had  resided  there  for 
more  than  sixty  days  prior  to  the  time  the  land  was 
subject  to  entry,  in  order  to  defeat  the  State's  rights 
and  also  defeat  Mr.  Dwyer  and  the  many  Timber 
and  Stone  entrymen  who  had  agreed  to  pay  a  fee  for 
being  located  upon  the  land. 

On  page  3056  Mr.  Bartlett  testifies : 

-ME.  TAXXAHILL— Q.  Mr.  Bartlett,  I  shoAV 
you  a  list  of  the  homestead  filings  that  Avere 
'made  in  the  United  States  Land  Office  Febru- 
ary 24,  1904,  and  ask  you  to  examine  it  and  tell 
us  hoAv  many  of  those  made  proof,  homestead 
proof, 

A.  The  only  entrymen  Avho  made  homesiead 
proof  Avere  Thomas  J.  Eoot,  of  Orofino,  Idaho, 
for  the  east  half  of  the  northAvest  quarter,  the 
northAA^est  quarter  of  the  northAA^est  quarter  of 
section  27,  the  northeast  of  the  northeast  of  sec- 
tion 28,  toAvnship  40,  north,  range  5  east;  and 
Thomas  L.  Harris,  of  Orofino,  for  the  south  half 
of  the  nortliAvest  quarter  of  section  25,  and  the 
southeast  of  the  northeast  and  the  northeast  of 
the  southeast  of  section  26,  toAvnship  37  north, 
range  3  east. 

Q.  I  Avill  ask  you  if  you  liaA^e  examined  your 
records  to  ascertain  AA^hether  or  not  the  entry- 
men  named  on  this  list,  named  Ferdinand  Eoos, 
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Jr.,  and  concluding  with  the  name  Anton  Whol- 
en,  are  homestead  entrymen  who  made  their 
entry  February  2J:th,  1904,  according;  to  the  rec- 
ords of  the  land  office. 

A.  I  haven't  examined  the  records  with  the 
view  of  ascertaining-  Avhen  these  entiymen  tilrd» 
as  to  whether  they  made  proof  or  not. 

MR.  TAXXAHTLL :    This  is  the  one  we  stipu- 
lated on  up  there,  Mr.  Gordon,  at  the  time  I  fur 
nished  you  the  list  of  the  timber  and  stone  en- 
tries that  Joe  IMolloy  identified.     He  identified 
these  as  the  homestead  entrymen. 

MR.  TAXXAHTLL :  We  offer  in  evidence  the 
list  of  homestead  entr^Tuen  referred  to  by  the 
witness,  designated  as  list  of  homestead  tilino:s 
made  in  the  Lewiston  land  office  February  24, 
1004,  beginning  T\ath  the  name  Ferdinand  Roos, 
Jr.,  and  concluding  with  the  name  Anton 
Wholen. 

Said  list  was  thereupon  marked  by  the  Re- 
porter as  Defendants'  Exhibit  X^o.  .lA." 

This  list  appears  at  page  4104  of  the  record,  and 

aggregates    fifty-four     homestead     entrjTuen.      On 

cross-examination  the  Avitness  testifies : 

''Q.  What  became  of  those  entries  upon  which 
the  i)roof  Avas  not  offered?  Were  they  subse- 
quenth^  entered  by  the  same  people  under  tim- 
ber and  stone  entries? 

A.  Some  of  them  Avere.  I  haA^e  marked  those 
entries  that  Avere  thus  entered  Avith  T,  &  S.,  and 
the  date  the  proof  AA^as  made. 

Q.    Were  they  by  the  same  persons? 

A.    By  the  same  people ;  yes." 

It  thus  appears  that  it  Avas   not   the   defendants 
Avho  Avere  seeking  to  defraud  the  ^'^tate,  and  Avho  Avere 
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seeking  to  defraud  the  honest  Timber  and  Stone  ap- 
plicants, but  it  was  Fitzgerald,  Sknse  and  Jensen 
Avho  induced  these  people  to  make  a  false  aftida^dt 
for  the  purpose  of  subsequently  relinquishing  the 
land  and  filing  Stone  and  Timber  entries  thereupon, 
or  relinquishing  so  that  the  Timber  Trust,  by  its 
representative,  John  J.  Skuse,  could  lay  scrip  there- 
upon. 

On  page  217  of  appellant's  brief  appears  a  discus- 
sion of  the  records  of  the  Lewiston  National  Bank  in 
reference  to  the  account  of  Harvey  J.  Steffey,  and 
wherein  Steifey  drew  checks  upon  his  account  for  the 
pa^anent  of  the  purchase  price  of  the  land ;  and  on 
page  218  of  appellant's  brief  is  set  forth  the  record 
of  the  bank  in  relation  to  the  various  notes  given  by 
Steffey  and  the  condition  of  his  account.     If  this 
evidence  proves  anything,    it    proves    that    Steffey 
drew  checks  upon  his  account  for  the  pa^nnent  of  the 
purchase  price  of  these  lands ;  that  from  time  to  time 
his  account  was  OAerdra\^^l;  that  he  gave  notes   to 
cover  his  overdrafts ;  that  Avhen  a  settlement  for  the 
claims  was  made  the  money  was  deposited  to  Stef- 
fey's  account,  and  that  he  received  the  full  amount 
of  the  purchase  price  named  as  a  consideration  in 
the  deeds.    There  is  also  a  reference  to  certain  notes 
taken  up  l)y  Kester  and  Kettenbach.    The  evidence 
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also  shows  that  on  December  28,  1907,  a  check  Avas 
charged  against  the  account  of  Kester  and  Ketten- 
hach  for  the  same  amount  for  which  the  Sieffey  notes 
were  given,  $3979.  With  regard  to  this  transaction, 
Mr.  Kettenbach  in  explanation  states  that  during 
the  period  that  these  loans  Avere  made  to  Steffey, 
the  latter  Avas  the  OAA^ner  of  tAA'o  valuable  timber 
claims,  and,  as  such,  had  a  certain  rating  AAdth  the 
bank  for  the  jnirpose  of  securing  loans,  and  his 
credit  Avas  deemed  satisfactory  to  a  certain  extent. 
That  this  Avas  perfectly  good  business,  and  that  Mr. 
Kester  and  Mr.  Kettenbach,  by  Airtue  of  their  posi- 
tions, in  the  bank,  Avere  justified  in  extending  this 
credit.  Mr.  Kettenbach  explains  that  after  he  and 
Mr.  Kester  retired  from  the  bank,  Mr.  Frank  W. 
Kettenbach,  the  then  President,  Avas  not  altogether 
satisfied  Avith  these  Steffey  loans,  and  to  satisfy  Mr. 
Frank  AY.  Kettenbach,  and  to  settle  the  matter  up, 
Mr.  Kester  and  Mr.  Kettenbach  simply  bought  up 
Mr.  Steffey's  paper,  and  paid  for  it,  thus  fully  ex- 
plaining the  shoAving  made  by  the  books.  Mr.  Ket- 
tenbach further  explains  that  Mr.  Steffey  subse- 
quently sold  his  claims,  thereby  destroying  his  credit 
and  failed  to  take  up  all  of  his  paper,  and  that  some 
of  it  is  still  unpaid,  and  Mr.  William  F.  Kettenbach 
and  Mr.  Kester  haA^e  charged  it  off  to  profit  and  loss. 
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Evidence  of  William  F.  Kettenbacli  page  3771-3774 
of  the  record. 

The  incident  simply  illustrates  that  Mr.  Frank  W. 
Kettenbach's  dissatisfaction  with  the  loan  was  well- 
founded,  and  that  Mr.  Kester  and  Mr.  William  F. 
Kettenbach  did  a  very  creditable  thing  in  taking  off 
the  bank's  hands  doubtful  paper  Avhich  as  officers  of 
the  bank  they  had  sanctioned.  As  the  matter  turned 
out,  the  bank  Avould  have  suffered  a  loss  had  they 
not  done  so.  Instead  of  permitting  this  to  happen, 
they  took  the  paper  themselves  and  sustained  the 
loss.  The  incident  reflects  very  favorably  on  the 
character  and  integrity  of  Mr.  William  F.  Ketten- 
bach and  My.  Kester,  and  falls  far  short  of  bearing 
out  the  imputations  which  no  doubt  induced  counsel 
for  complainant  to  introduce  this  evidence. 

AFFIDAVITS  OF  EXTRYMEX  IX  THE 
STEFFEY  GROUP. 
On  page  223  of  counsel's  brief  is  a  discussion  under 
the  heading  of  "Affidavits  of  Entrymen  in  the  Steffey 
Oroup,"  wherein  counsel  complains  that  the  defend- 
ants obtained  affidavits  from  the  entrymen  as  to  the 
conditions  under  which  they  filed  upon  the  land,  and 
also  refers   to  the  defendants  procuring  affidavits 
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from  Charles  W.  Taylor,  Edgar  H.  Dammorrell^ 
Edward  J.  Taylor  and  David  S.  Bingham.  We  feel 
that  the  officers  in  charge  of  the  appellant's  case  are 
the  last  ones  who  should  complain  concerning  the 
procuring  of  affidavits  from  eiitr\Tnen  and  entry- 
women.  We  Avill  say,  however,  that  the  record  does 
not  show  that  we  indicted  entrymen,  threatened  to 
send  them  to  the  penitentiary,  nor  threatened  with 
indictment  those  who  were  not  indicted,  and  after 
getting  affidavits  and  testimony  dismissed  indict- 
ments. All  of  the  affidavits  made  for  the  defendants 
were  made  freely  and  voluntarily,  and  the  defend- 
ants have  just  as  much  right  to  procure  the  affida- 
vits of  entr;\Tnen,  or  of  anyone  else,  as  has  the  appel- 
lant. There  is  nothing  concerning  the  procuring  of 
those  affidavits  which  would  subject  the  defendants, 
or  anyone,  to  criticism,  save  and  excejjt,  possibly, 
Harvey  J.  Steffey  himself. 

It  seems  to  be  the  theor}^  of  counsel  that  the  entry- 
men  should  not  be  believed,  save  and  except  when 
they  testify  favorabh^  to  the  appellant.  If  the  direct 
evidence  of  the  entr\Tnan  Avho  appeared  for  appel- 
lant is  to  be  considered  their  cross  examination 
should  also  be  considered.  The  entrymen  under- 
stood that  they  had  the  absolute  power  of  disposi- 
tion over  the  lands  themselves.    They  were  satisfied 
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that  they  could  sell  to  whomsoever  the.y  chose,  and 
the  mere  fact  that  the  defendants,  being  extensively 
engaged    in    the  timber  business,  purchased  large 
numbers  of  these  entries  in  the  open  market,  merely 
goes  to  show  that  they  paid  the  best  price  that  the 
entrymen  were  able  to  realize,    and   has    certainly 
little  weight,  if  any,  in  establishing  that  prior  agree- 
ment which  is  denounced  by  the  statute.    In  a  large 
majority  of  cases  the  defendants  did  not  want  to 
purchase  the  lands;  turned    the    entrymen    away; 
asked  them  to  endeavor  to  sell  to  other  timber  buy- 
ers, and  after  repeated  efforts,  being  unable  to  make 
a  sale,  the  entrymen  would  return  and  then  sell  to 
the  defendants.     Timber  land  at  that  time  was  of 
but  little  value.    It  was  not  considered  a  profitable 
investment.     The  purchaser  took    chances    on    the 
timber  being  destroyed  by  fire ;  took  chances  on  hold- 
ing it  for  a  number  of  years  before  being  able  to  sell 
it  again,  and  many  things  entered  into  considera- 
tion which  made  timber  lands  unsalable.     It  was 
not  necessary  for  the  defendants  to  violate  the  law 
in  order  to  purchase  timber  lands  at  a   very  low 
price.     Such  lands  were  offered  for  sale  every  day. 
There  was  more  land  offered  to  the  defendants  than 
they  Avere  able  to  buy,  and,  in  view  of  the  conditions 
existing  at  the  time,  it  is  improbable  to  believe  that 


the  defendants  and  all  of  the  entiymen,  who  are 
good  citizens,  are  gnilty  of  violating  the  law,  and  it 
is  unreasonable  to  suppose  that  these  men  and 
Avomen  Avho  appeared  and  testified  for  the  appellant 
— that  the}'  had  no  agTeement  prior  to  filing 
their  sworn  statement,  or  at  the  time  they  made 
their  final  proof,  for  a  sale  of  their  lands, — ^liave 
sworn  falsely. 

As  to  all  of  the  eases  where  the  entr^nuen  are  con- 
tinuing to  hold  their  lands,  Avith  no  desire  or  at- 
tempt to  dispose  of  them,  counsel  contents  himself 
by  saying  that  they  are  holding  the  same  in  trust  for 
the  defendants  Kester,  Kettenbach  and  DA\wer.  It 
is  exceedingly  easy  to  make  these  sweeping  asser- 
tions, but  the  Court,  Ave  feel,  Avill  not  be  sIoav  to 
recognize  from  the  CAidence  that  there  is  nothing  to 
justify  them,  and  that  they  are  unjust,  unfair,  and 
Avithout  merit.  We  have  yet  to  find  a  case  Avhich 
holds  that  there  is  anything  illegal  in  purchasing 
large  tracts  of  timber  in  the  open  market,  and  pay- 
ing the  highest  market  price  therefor,  but  counsel 
for  appellant,  to  judge  from  his  brief,  Avould  haA^e 
us  belieA^e  that  the  mere  acquisition  of  a  large  tract 
of  land  b}'  the  defendants  is  suspicious  per  se,  and 
starting  with  that  premise,  by  skillfully  misinter- 
preting little  acts  and  words,  by  a  S3'stem  of  specious 
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theories  and  unjustifiable  deductions,  lie  would 
make  innocent  acts  appear  wrongful,  honest  ones  as 
dishonest,  and  that  the  whole  course  of  action  of  the 
defendants  in  acquiring  these  timber  lands  was 
characterized  by  fraud  and  wrong.  Such  a  frame  of 
mind  and  feeling  of  heart  must  give  counsel  for 
appellant  but  little  spnpathy  with  the  decision  of 
this  Court  in  Unifrd  States  vs.  Barher  Liimher  Com- 
pany, 104  Fed.  24,  wherein  Judge  Bean,  in  writing 
the  opinion  in  the  lower  court,  says : 

"It  is  just  as  reasonable  and  certainly  more 
just  to  suppose  that  the  entrymen  and  entry- 
women  in  making  the  applications  to  purchase, 
acted,  as  they  each  testified,   honestly    and   in 
o-ood  faith,  than  it  is  to  conjure  up  some  con- 
itraiy  theory,  which  necessarily  assumes  that  all 
the  witnesses  in  this  case  upon  that  question 
nerjured  themselves  on  the  trial.''      (172    Fed. 
948,  at  page  955). 
An    examination  of  the  testimony    convinces    us 
that  the  appellant's  case  is  founded  on  three  princi- 
pal sources  of  evidence :     (1 )  The  testimony  of  Clar- 
ence W;  Robnett,  a  man  whose  record  convinces  that 
he  stoops  at  nothing  to  further  his  own  nefarious 
purposes ;  a  man  to  Avhoni  lying,  deceit,  false  oaths 
and  perjury  are  Imt  his  ready  stock  in  trade  if  their 
use  but  serves  his  purposes ;  a  self-confessed  perjurer 
and  defaulter,  and  one  whose  testimonys  is  certainly 
entitled  to  the  minimum  weight,  and  especially  so 
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when  it  becomes  apparent  that  his  testimony  was 
nnquestionably  induced  bv  the  hope  of  immunity^ 
not  only  under  an  implied  but  ?.  direct  agreement 
that  he  won  Id  be  released  from  the  penalty  of  his 
many  crimes,  which  understanding:  and  agi^eement 
Avas  carried  out,  and  from  which  crimes  he  was  re- 
leased and  pardoned. 

(2)  The  testimony  of  Hars^ey  J.  Rteffey,  whose 
evidence  is  equally  unworthy  of  belief;  who  admits 
that  he  committed  perjury,  that  he  committed  sub- 
ornation of  perjury,  that  he  violated  the  land  laws, 
and  that  he  committed  other  oifenses  in  relation  to 
the  acquision  of  title  to  timber  lands. 

(o)  The  testimony  adduced  under  the  persuasive 
influence  of  certain  special  agents  through  the  w^ 
dium  of  coercion  and  the  threat  of  direful  conse- 
quences if  the  particular  testimony  desired  were  not 
forthcoming-,  and  the  testimony  produced  by  reason 
of  the  indictment  of  various  witnesses,  r.nd  holding 
those  indictments  over  them  until  after  they  had 
testified  and  their  evidence  was  made  a  matter  of 
record,  and  by  threat  of  indictment  in  other  cases. 

Using  as  a  basis  the  testimony  procured  through 
these  three  sources,  counsel  for  comjjlainant  in- 
dulges in  an  elaborate  argument  based  thereon,  but 
his  argument  is  of  little  value  Avhen  the  fallacious 


-       "^  215 

character  of  his  premises  is  considered.  We  submit 
that  the  testimony,  taken  as  a  whole,  falls  far  short 
of  supporting  the  premises  of  counseFs  argument, 
which,  starting  with  false  premises  is  elaborated  by 
a  system  of  gratuitous  and  unwarranted  assump- 
tions, inferences  and  theories. 

A  fair  sample  of  the  views  which  counsel  for  com- 
plainant would  urge  upon  this  court  is  that  Avherein 
he  would  urge  this  court  to  disregard  the  testimony 
o-iven  bv  the  Government's  own  witnesses  on  their 
cross-examination,  and  would  have  the  Court  believe 
that  their  testimony  on  cross-examination  is  unwor- 
thy of  belief  and  should  not  be  considered. 

To  a  similar  argument  advanced  in  the  case  of 
Vn\i€(\  States  vs.  Barher  Liimher  rompanij,  172  Fed. 
948,  the  Court  says  (at  page  962)  : 

''It  is  insisted  that  the  entrymen  and 
entrywomen  who  have  testified  in  this  case,  al- 
though called  as  witnesses  by  the  Governmeni, 
were''  hostile  to  it,  and  that  their  testimony 
should  therefore  l)e  disregarded  or  viewed  with 
suspicion,  but  there  was  no  particular  hostility 
manifested  by  any  of  these  Avitnesses,  unless  it 
is  due  to  the'  fact  that  their  tstimony  does  not 
support  the  averments  of  the  bill.  The  Govern- 
ment was,  of  course,  not  concluded  by  their  tes- 
timonv,  l)ut  it  cannot  insist  that  they  are  un- 
worthv  of  belief  or  that  their  testimony  should 
be  entirely  disregarded  and  the  facts  found  by 
the  court  to  be  contrary  to  what  these  people 
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have  testified  to  Avithout  some  evidence  upon 
whicli  to  base  such  a  conclusion.  The  testimony 
Avas  competent,  and^  unless  self-contradictory, 
or  inherently  improbable,  it  must  necessarily 
prevail  in  the  absence  of  contravailing  evi- 
dence.'^ 

Counsel's  oavu  argument  is  an  admission  of  the 
unsatisfactory  nature  of  the  proof  adduced  by  the 
Government,  so  counsel  laj^s  gTcat  stress  on  little 
things,  and  from  them,  by  inferences  and  conclu- 
sions, endeavors  to  build  up  a  case.  But  in  so  doing 
counsel  runs  counter  to  a  mass  of  weighty  decisions, 
all  holding  that  patents  of  the  United  States  Avill 
not  be  cancelled  on  any  proof  short  of  that  proof 
which  is  clear,  satisfactory  and  convincing. 

We  ha^e  cited  all  the  leading  decisions  on  this 

question  of  cancelling  patents,  and  Ave  Avould  here 

simplA^  respectfully  refer  the  Court  to  them,  Avith  a 

feeling  of  confidence  that  the  proofs  shoAvn  by  the 

record  in  this  case  fall  far  short  of  the  degree  of 

proof  required  by  those  cases  to  entitle  complainant 

to  the  relief  sought  in  this  i>roceeding.    As  stated  b}' 

]\Ir.  Justice  BreAver  in   United  iStates   vs.  Stinsorij 

197  U.  S.  204,  49  LaAv  Ed.  72.5,  quoting  from  the  Max- 

Avell  Land  Grant  case : 

"It  should  l)e  Avell  understood  that  only  that 
class  of  evidence  Avhich  commands  resi:>ect,  and 
that  amount  of  it  which  produces  couAdction, 
shall  make  such  an  attempt  successful." 
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We  inquire  as  to  wlietlier  or  not  the  evidence   of 
Clarence  W.  Kobnett  is  tliat  class  of  evidence  which 
commands  respect?    We  have  heretofore  called  the 
Court's  attention  to  various  pages  of  the  record  of 
the  evidence  of  Robnett,  especially  pages  2853  to 
2306  and  2046  to  2651,  wherein  Robnett  refused  to 
answer    question    on    cross-examination,    for    the 
reason  that  his  answers  might  incriminate  him.    He 
willingly  answered  questions  for  the  appellant,  and 
did  not  claim  his  privilege,  V)ut  when  we  attempted 
to   cross-examine   him  upon   the   same  matters   he 
claimed  his  "constitutional  privilege,"  as  he  called 
it,    and    declined    to    answer.     This    was    sufficient 
ground  for  suppressing  his  deposition,    or   his    evi- 
dence, as  the  same  is  properly  termed,  but  we  did 
not  move  against  it  upon  that  ground,  but  contented 
ourselves  with  permitting  it  to  remain  in  the  record, 
calling  the  Court's  attention  to  the  same,  and  asking 
the  Court  what  respect  this  evidence  is  entitled  to, 
where  a  complainant  in  a  court  of  equity  in  a  case 
requiring  dear  proof  produces  as  a  main  ground  of 
recovery  a  witness  who  refuses  to  submit  himself  to 
a  cross-examination   upon    the    ground  that  if  an- 
swers to  questions  were   given   Ihey   might   incrim- 
inate him,  a  witness  who  embezzled  from  some  of 
defendants  and  admits  he  is  contradicting  previous 
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testimony  and  is  doing:  so  with  Lope'  of  immnnity. 
That  is  the  character  of  evidence  we  are  required  to 
meet,  and  upon  which  the  Court  is  asked  to  base  its 
decree  cancelling  the  patents  to  tlie  timber  lands  set 
out  and  described  in  the  bills  in  equity  on  file  herein^ 
in  the  face  of  contrary  verdict  of  a  jury  and  of  a  con- 
trary decision  of  the  court  below. 

We  feel  that  the  record  in  this  case  is  now  suffi- 
ciently voluminous,  and  we  have  no  desire  to  further 
swell  its  pages  by  endeavoring  to  summarize  it  fur- 
ther in  closing.  We  are  satisfied  that  a  careful  study 
of  the  evidence,  as  a  whole,  shows  clearly  that  the 
charges  of  the  complainant's  bills  have  not  been 
sustained  by  the  proof,  and  that  the  theories  and 
desperate  efforts  of  cotmsel  for  complainant  to  show 
that  a  crime  was  committed  Avhere  in  fact  there  was 
no  offense  are  not  supported  by  the  evidence. 

POiXTS  AXD  AUTHORITTEI^^ 
I. 

In  order  for  the  complainant  to  succeed,  it  is  nee 
essary  to  prove  fraud  in  connection  Avitli  each  and 
every  entry  by  clear  and  convincing  testimony,  and 
the  mere  fact  of  transfer  of  title  before  the  issuance 
of  patent  raises  no  presumption  of  unlawfulness  or 
fraud  in  the  original  entrv. 
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II. 

Ill  a  suit  by  the  Government  to  cancel  patents  to 
public  lands,  the  evidence  on  the  part  of  the  Govern- 
ment must  be  clear,  convincing  and  unequivocal.  It 
must  be  stronger  than  beyond  a  reasonable  doubt. 
This  rule  has  been  announced  in  a  number  of  cases, 
and  the  fact  that  the  jury  in  a  criminal  case  involv- 
ing the  same  matters,  and  based  upon  the  same  evi- 
dence, has  found  adversely  to  the  Government,  and 
the  trial  judge  in  the  ci^il  case  has  found  adversely 
to  the  Government,  is  a  very  strong  indication  that 
the  evidence  in  this  particular  case  is  not  clear,  un- 
equivocal and  convincing. 

In  support  of  this  point  Ave  call  the  Court's  atten- 
tion to  the  following  authorities : 

United  States  vs.  MaxireU  Land  Gran  I  Company, 
rt  aL,  121  U.  S.  32."');  :*>0  L  .Ed.,  919,  in  which  the 
Court  says: 

"While  courts  of  equity  have  the  ])Ower  to  set 
aside,  cancel  or  correct  patents  or  other  evi- 
dences of  title  obtained  from  the  United  States 
by  fraud  or  mistake,  and  to  correct,  under 
proper  circumstances,  such  mistakes,  this  can 
only  be  done  on  specific  averment  of  the  mistake 
or  fraud,  supported  by  clear  and  satisfactory 
proof."     (Sylfabusl.)* 

Unitrd  States  vs.  Stone,  09  \\  S.  525-.527 ;  17  L. 

Ed.,  705,  in  which  the  Court  says : 
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"A  patent  is  tlie  liioliest  evidence  of  title,  and 
is  conclnsive  as  against  the  Government  and  all 
claiming  nnder  jnnior  patents  or  titles,  nntil  it 
is  set  aside  or  annuled  by  some  jndicial  proceed- 
ing." 
United  ."States  vs.  Stmson,  197  V.  S.  200-204;  49  L. 
Ed.  724.    At  pao^e  725  (L.  Ed.)  Mr.  Justice  Brewer 
says : 

-Wbile  the  Government,  like  an  individual, 
may  maintain  an  appropriate  action  to  set  aside 
its  grants,  and  recover  property  of  which  it  has 
been  defrauded,  and  Avhile  laches  or  limitations 
do  not  of  themselves  constitute  a  distinct  de- 
fense as  against  it,  yet  certain  propositions  in 
respect  to  such  an  action  have  been  fully  estab- 
lished. 1.  The  respect  due  to  the  patent.  The 
presumption  that  all  proceedings  and  steps  re- 
quired by  law  have  been  observed  before  its 
issue.  The  immense  importance  and  necessity 
of  the  stability  of  titles  depending  upon  these 
official  instruments  demand  that  suits  to  set 
aside  and  aniuil  them  should  be  sustained  only 
when  the  allegations  on  which  this  is  attempted 
are  clearly  stated  and  fully  sustained  by  the 
proof."     (Citing  authorities.) 

''2.  The  Government  is  subject  to  the  same 
rules  respecting  the  burden  of  proof,  the  quan- 
tity and  character  of  evidence,  the  presumptions 
of  law  and  fact,  that  attend  a  prosecution  of  a 
like  action  by  an  individual." 

Quoting  from  Maxwell  Land  Grant  case  (su- 
pra )  :  "It  should  be  well  understood  that  only 
that  class  of  evidence  that  commaiuls  respect, 
and  that  amount  which  produces  conviction,, 
shall  make  such  attempt  successful."  (Citings 
authorities.) 
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111  Colorado    Coal    &    Iron   Company  vs.   United 

States,  123  U.  S.  307,  31  L.  Ed.  182,  (at  p.  186,  L. 

Ed.,)  Mr.  Justice  Matthews,  after  citing  approvlng- 

\y  the  Maxwell  Land  Grant  Case  (Supra),  saj^s: 

•'It  thns  appears  that  the  title  of  the  defend- 
ants rests  upon  the  strongest  presumption s  of 
fact  Avhich,  although  they  ma}^  be  rebutted,  nev- 
ertheless can  be  overthrown  only  by  full  proofs 
to  the  contraiw,  clear,  convincing  and  unambig- 
uous. The  burden  of  producing  these  proofs 
and  establishing  the  conclusion  to  which  they 
are  directed  rests  upon  the  Government. 
Xeither  is  it  relieved  of  this  obligation  by  the 
negative  nature  of  the  proposition  it  is  bound 
to  establish." 

The  doctrine  as  laid  do^Yn  in  the  Maxwell  Land 

Grant  case  is  again  cited  approvingly  in  the  case  of 

United  States  vs.  San  Jacinto  Tin  Co.,  12r»  U.  S.  273, 

.300 ;  31  L.  Ed.  717,  750,  in  which  the  Court  says : 

'^The  dignity  and  character  of  a  patent  from 
the  Ignited  States  is  such  that  the  holder  of  it 
cannot  be  called  upon  to  prove  that  everything 
has  been  done  that  is  usual  in  the  proceedings 
had  in  the  Land  Department  before  its  issue, 
nor  can  he  be  called  upon  to  explain  every  regu- 
larity or  even  impropriety  in  the  process  by 
which  the  i^atent  is  procured." 

United  States  vs.  Marshal]  Mininf/  Co.,  129 
r.  S.  579,  589 ;  32  L.  Ed.  731,  738. 

To  the  same  effect  see : 

United  States  vs.  Iron-Silver   Mining    Co., 
128  U.  S.  673,  678;  32  L.  Ed.  571,  573. 
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United  St(ifef<  vs.  Dcs  Moines  Nav.  &  R.  Co., 
142  U.  S.  510,  541 ;  35  L.  Ed.  1099,  1108. 

Ill  Files  vs.  Brown,  124  Fed.  133,  at   139,   Judge 

Sanborn  says : 

''If  there  is  one  proposition  in  tlie  law  re- 
garding- the  rescission  of  contracts  and  the  can- 
cellation of  muniments  of  title  that  is  estab- 
lished beyond  doubt  or  caA'il,  it  is  that  the  com- 
plainant must  establish  the  essential  facts  of 
his  cause  of  action  with  clearness  and  certainty, 
to  entitle  him  to  any  relief."  (Citing  authori- 
ties.) 

"A  written  instrument  cannot  be  avoided  for 
fraud  or  mistake  unless  the  evidence  of  the 
fraud  or  mistake  is  clear,  unequivocal  and  con- 
vincing." 

Chicago,  St.  P.,  M.  &  0.  Rij.  Co.  v.  BeUiwitli, 
83  Fed.  437,  440. 

HowUind  vs.  Blale,  97  F.  S.  024,  24  L.  Ed. 
1027,  1028. 

"In  a  suit  by  the  Fnited  States  to  cancel  a 
patent  to  public  land  on  the  ground  of  frauds 
the  burden  of  proof  to  establish  the  fraud  is  on 
the  (Tovernment,  and  the  evidence,  whether  di- 
rect and  positive,  or  circumstantial,  must  be 
clear,  unequivocal  and  convincing." 

United  States  vs.  Mills,  1G9  Fed.  68G  (Syl- 
labus 1). 

•'The  Governmeiit  is  subjected  to  the  same 
rules  respecting  the  burden  of  i)roof.  the  quan- 
tity and  character  of  evidence,  the  presump- 
tions of  law  and  fact,  that  attend  the  prosecu- 
tion of  a  like  action  liv  an  iiulividuah" 
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United  States  vs.  Stinson,  197  U.  S.  200, 

49  L.  Ed.  724. 

The  rule  as  announced  in  tlie  case  of  United  States 

r.  Detroit  Timber  and  Lumher  Co.,  124    Fed.  393, 

402,  AFFIRMED  in  131  Fed,  608,  REAFFIRMED 

in  200  U.  S.  321,  50  L.  Ed.  499 : 

"If  the  proposition  as  thus  laid  downi  in  the 
cases  cited  is  sound  in  regard  to  the  ordinary 
contracts  of  private  individuals,  hoAV  much  more 
should  it  be  observed  where  the  attempt  is  made 
to  annul  the  grants,  the  patents,  and  other  sol- 
emn evidences  of  title  emanating  from  the  Gov- 
ernment of  the  United  States,  under  its  official 
seal." 

United  States  vs.  Maxwell  Land  Grant  Co. 
(Supra.) 
The  same  doctrine  has  been  approved  in  the  cases 

of: 

United  States  vs.  Clarlc,  200  V.  S.  GOl,  50 

L.  Ed.  ()13. 
Chieago  &  Xorthirestern  R.  Co.  vs.  ^y^sox, 

no' Fed.  913. 
Files  vs.  Broa-u.  124  Fed.  133-139. 
Fonder  vs.  Fowler,  135  Fed.  405,  410. 
Maslhi  vs.  Xohle,  157  Fed.  506,  508. 

And  also  in : 

Uniled  States  rs'.  Barber  Lumber  Company, 
172  Fed.  948. 

AFFIRMED  :     194  Fed.  24. 
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IIT. 

The  bill  does  not  allege  specifically  and  in  detail 
in  Avhat  the  frand  consists,  and  the  evidence  is  far 
from  being  of  that  class  commanding  respect.  It  is 
in  no  sense  clear  and  unequivocal.  The  Aveight  of 
the  evidence  is  not  even  upon  the  part  of  the  Govern- 
ment, much  less  being  evenly-  balanced  or  in  favor 
of  the  Government.  The  chief  witness  for  the  Gov- 
ernment is  Clarence  W.  Robnett.  The  evidence  of 
this  witness  is  not  the  class  of  e\idence  which  the 
courts  hold  must  command  respect.  The  eAddence, 
as  a  AA^iole,  is  insufficient  to  establish  fraud  in  con- 
nection with  any  entry,  much  less  in  connection  with 
all  of  the  entries. 

United    States    vs.    Batcher    Lumber    Co, 
( Supra ) . 

VnUed  States  vs.  Biggs,  211  U.  S.  o07;  5^1 
L.  Ed.  305. 

WUliamson  vs.  United  States,  207  U.  S.  425; 
52  L.  Ed.  278. 

United  States  vs.  Budd,  144  U.  S.  154-173; 
36  L.  Ed.  384. 


IV. 

Even  if  the  evidence  was  of  that  class  which  com- 
mands respect,  and  was  sufficient  to  prove  fraud  on 
the  part  of  the  entrymen,  there   is    no    evidence  to 
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prove  that  any  of  the  defendants  were  parties  to  the 
fraud ;  the  land  has  all  been  transferred  to  innocent 
purchasers,  for  value,  in  due  course  of  business  and 
in  good  faith,  which  prevents  a  decree  for  the  can- 
cellation of  the  patents. 

United  States  vs.  Clark  (Supra). 

"The  rights  of  a  bona  fide  })urchaser  from  one 
who  has  entered  timber  lands  under  the  Act  of 
Congress  of  June  3,  1878,  which  provides  that, 
for  a  false  statement  by  the  entryman,  any 
grant  which  he  may  have  made  shall  be  void,  ex- 
cept in  the  hands  of  a  bona  fide  purchaser,  are 
not  affected  hj  a  subsequent  cancellation  of  the 
entry  for  false  representations,  although  at  the 
time  of  his  purchase  no  patent  for  the  land  had 
been  issued." 

Letvis  vs.  Shatv,  70  Fed.  289. 

"Where  land  has  been  regularly  entered 
under  Act  June  3,  1878,  providing  for  the  sale  of 
lands  chiefly  valuable  for  timber  and  stone,  it  is 
not  subject  to  forfeiture  in  the  hands  of  a  bona 
fide  purchaser." 

Hau'Jey  vs.  DiUer,  75  Fed.  940. 

United  States  vs.  Detroit  Lumber  Company 
( Supra ) . 

In  United  States  vs.  California  &  Oregon  Land 

Co.,  148  U.  S.  31-41 ;  47  LaAv  Ed.,  354,  at  359  (L.  Ed.) 

Mr.  Justice  Brewer  says : 

"The  right,  therefore,  of  this  defendant,  the 
California  &  Oregon  Land  Company,  to  avail 
itself  of  a  plea  cannot  be  doubted ;  and  the  plea 
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Avliicli  it  made  in  this  case,  that  of  a  hona  fide 
purchaser  is  one  favored  in  the  law.     *  *  *  " 

In  Stark  vs.  Starr,  73  U.  S.  402;  18  Law  Ed.  925, 

Mr.  Justice  Field  says  (at  929  L.  Ed.)  : 

''The  right  to  a  patent  once  vested  is  treated 
by  the  Government,  when  dealing  with  public 
lands,  as  equivalent  to  a  patent  issued.  When, 
in  fact,  the  patent  does  issue,  it  relates  back  to 
the  inception  of  the  right  of  the  patentee,  so  far 
as  it  may  be  necessary,  to  cut  oft*  intervening 
claimants." 
In  United  States  vs.  Stinson,  197  U.  S.  200;  49  L. 
Ed.  724,  at  page  72.")  (LaAV  Ed.),  :^rr.  Justice  Brewer 

says : 

"Third.  It  is  a  good  defense  to  an  action  to 
set  aside  a  patent  that  the  title  has  passed  to  a 
bona  tide  purchaser,  for  value,  without  notice. 
And,  generally  speaking,  equity  Avill  not  simply 
consider  the  question  whether  the  title  has  been 
fraudulently  obtained  from  the  Government, 
but  will  also  protect  the  rights  and  interests  of 
innocent  parties."  (Citing  cases,  and  citing  ap- 
provingly from  Colorado  Coal  &  Iron  Co.  vs.  U. 
S.,  Supra.) 

We  call  the  Court's  attention  to  a  decision  of  the 
Superior  Court  of  Cook  County,  Illinois,  found  in 
Vol.  42  of  the  National  Corporation  Reporter  of  May 
25, 1911,  in  the  case  of  PasquaUe  Schiavone  vs.  Fran- 
cesco Schiavone,  et  al.  This  decision  Avas  rendered 
upon  exception  to  the  Master's  report,  and  the  excep- 
tions were  sustained  as  being  against  the  Aveight  of 


• -—  227 

the  evidence  and  contrary  to  law.    Section  2  and  3 

of  the  Syllabus  are  as  follows : 

(2)  "It  is  the  rule  in  this  State  that  in  civil 
cases  when  it  is  necessary  to  establish  facts 
Avhich  show  a  crime,  the  same  degree  of  proof  is 
required  to  sustain  the  action  or  defense,  as 
would  be  required  to  procure  a  conviction  under 
an  indictment  for  the  same  offense.  That  is,  the 
presumption  of  innocence  arises,  and  the  crime 
charged  must  be  proven  by  evidence  which  re- 
moves every  reasonable  doubt  of  guilt." 

(:^>)  "When  the  Complainant  has  not  estab- 
lished his  case  by  the  measure  of  proof  required, 
and  where  the  bindings  of  the  Master  are  not 
even  supported  by  a  preponderance  of  the  evi- 
dence, the  exceptions  to  the  Master's  report 
must  be  sustained." 
In  the  body  of  the  decision,  the  Court  holds : 

"It  is  the  rule  in  this  state  that  in  a  civil  case, 
when  it  is  necessary  to  establish  facts  which 
show  a  crime,  the  same  degree  of  proof  is  re- 
quired to  sustain  the  action  or  defense  as  Avould 
be  required  to  procure  a  conviction  under  an  in- 
dictment for  the  same  offense.  That  is,  proof 
l)eyond  a  reasonable  doubt.  Harbinson  vs. 
Shook,  41  111.  141;  McConnell  vs.  Delaware  M. 
S.  Ins.  Co.,  18  111.  22S;  Grimes  vs.  Hilliary,  150 
111.141." 

"In  Sprague  vs.  Dodge,  48  111.  142,  it  was  held 
that  in  civil  actions  where  either  party  relies 
upon  estal)lishing  a  criminal  offense  against  the 
other,  the  presumption  of  innocence  should  onlv 
])e  vielded  upon  satisfacory  evidence  of  guilt. 
In  the  case  of  Oliver  et  al.  vs.  Oliver,  110  111.  119, 
the  bill  sought  to  set  aside  a  deed  on  the  ground 
of  forgerv,  and  it  was  held  that  the  charge  of 
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forj>ery  was  one  wliicli  the  complainant  was 
bound  to  prove  affirmatively  by  clear  and  con- 
vincing proof  before  relief  could  be  granted.  In 
People  vs.  Sullivan,  218  111.  I.37,  the  Court  says : 
'Tlie  information  herein  charges  the  respondent 
Avith  the  commission  of  a  crime.  The  rule  in  Illi- 
nois, except  as  modified  by  statute  in  actions  of 
slander  and  li1)el,  is  that  Avhen  a  criminal 
offense  is  charged  in  the  pleadings,  and  must  be 
established  either  to  sustain  the  cause  of  action, 
or  maintain  the  defense,  the  presumption  of  in- 
nocence arises,  and  the  crime  charged  must  be 
proven  by  evidence  Avhich  removes  every  reason- 
able doubt  of  guilt.' " 

While  this  decision  is  rendered  by  a  lower  court, 
yet  it  is  so  Avell  supported  by  decisions  from  the  Ap- 
pellate Courts,  and  is  so  sound  in  its  reasoning,  that 
Ave  believe  the  Court  AAill  be  satisfied  to  folloAv  the 
rule  therein  announced,  and  Ave  respectfully  submit 
that  the  case  is  A'^ery  similar  to  the  case  at  bar. 
Under  the  rule  laid  doAvn  in  the  United  States 
Courts,  and  under  the  authorities  heretofore  cited 
the  proof  required  to  Avarrant  the  cancellation  of  a 
patent  must  be  clear  and  satisfactory;  must  be 
stronger  than  beA^ond  a  reasonable  doubt. 

There  is  no  direct  eAid(>nce  of  a  conspiracy.  The 
GoA^ernment  relies  solely  upon  circumstantial  evi- 
dence to  proAe  the  conspiracy,  and  the  case  Avas  sub- 
mitted to  the  court  entirely  upon  the  presumption 
and  inferences  draA\^i  from  certain  statements  and 


229 

facts  alleged  to  have  been  established  by  the  Govern- 
ment, but  applying  the  rule  laid  down  in  the  case  of 
United  States  Fidelity  Company  vs.  Des  Moines  Na- 
tional Bank,  145  Fed.  273,  the  Court  says : 

'A  theory  cannot  be  said  to  be  established  by 
circumstantial  eAidence  even  in  a  civil  action, 
unless  the  facts  relied  upon  are  of  such  a  nature, 
and  are  so  related  to  each  other,  that  it  is  the 
only  conclusion  that  can  fairly  or  reasonably  be 
drawn  from  them.  If  the  facts  are  consistent 
with  either  of  tAvo  opposing  theories,  they  prove 
neither.'' 

Was  there  then  substantial  <_'vidence  to  show  a 
conspiracy  or  fraud  on  the  part  of  the  defendants? 
The  jury  in  one  case  involving  the  same  matters,  and 
the  same  evidence,  found  Ihere  was  not  sufficient  evi- 
dence to  warrant  a  conviction  in  a  criminal  case. 
The  court  to  whom  the  case  Avas  again  sidmiitted  and 
tried,  and  Avho  considered  the  evidence  carefully,  as 
the  same  applied  to  each  and  all  of  the  different  en- 
tries, found  that  the  evidence  Avas  insufficient  to  Avar- 
rant  a  cancellation  of  the  patents.  This  Court  is 
called  upon  to  revieAv  the  same  eAidence,  and,  al- 
though it  has  neA^r  had  the  opportunity  of  meeting 
the  Avitnesses,  hearing  them  testify,  as  did  the  court 
beloAV,  and  has  never  had  the  opportunity  of  under- 
standing the  circumstances  surrounding  the  evidence 
of  each  and  every  Avitness,  is  uoav  asked  to  oA^erturn 
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the  verdict  of  the  jury,  the  decision  of  Judge  Dietrich, 
and  reverse  the  case.  It  may  be  argued  that  Judge 
Dietrich  in  the  case  at  bar  did  not  hear  the  witnesses 
testify,  and  did  not  have  an  opportunity  to  observe 
their  demeanor  upon  the  stand.  To  this  we  reply 
that  Judge  Dietrich  did  have  an  opportunity  of  hear- 
ing the  witness  testify,  observing  their  demeanor, 
upon  the  stand,  and  of  knowing  the  facts  and  cir- 
cumstances surrounding  their  giving  of  their  evi- 
dence in  the  criminal  case  {United  States  vs.  Kct- 
tenhach,  Kester  and  Dwyer),  which  involved  the 
same  transactions,  the  same  evidence,  and  the  same 
witnesses.  We  call  the  Court's  attention  to  the  ver 
diet  of  the  jury,  appearing  at  page  4180  of  the  trans- 
cript. This  verdict,  in  connection  with  the  decision 
and  judgment  of  the  lower  court,  is  entitled  to  due 
consideration,  and  should  have  great  weight  with 
this  Court  in  its  efforts  to  reach  a  fair,  jnst  and 
equitable  conclusion. 

Kespectfully  submitted, 

GEO.  W.  TAXXAHILL, 
Solicitor  for  the  Resi)on dents,  William  F. 
Kettenbach,    George    H.    Kester,    William 
Dw^er,   Elizabeth  White,   Edna  P.  Kester, 
Martha  E.  Hallett  and  Kittle  E.  Dwver. 
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SUPPLEMENTAL  BRIEf  OF  APPELLEES 


Tlie  appellant  failed  to  servt  its  brief  within 
the  time  provided  by  the  rules  of  the  Court,  the  same 
not  having  been  received  by  the  attorneys  for  the 
appellees  until  February  24th,  1913.  In  order  to 
reach  San  Francisco  in  time  to  prepare  for  the 
araaiment  it  Avas  necessary  for  the  attorneys  for  the 
appellees  to  leave  their  home  on  February  2G,  1913, 
which  they  did.  The  appellees  have  been  afforded 
no  time  to  reply  to  the  brief  of  the  appellant  prior 
to  the  argument.  A  reply  was  made  to  certain  por- 
tions  of  appellant's  brief,  page  proof  of  which  was 
received  by  one  of  the  attorneys  for  the  appellees  a 
few  days  prior  to  the  time  the  briefs  of  the  appel- 
lees went  to  the  press.  Some  matters  not  referred 
to  or  urged  in  the  lower  court,  and  which  appear 
from  that  portion  of  appellant's  brief  not  received 
by  the  appellees  prior  to  the  printing  of  the  answer 
brief,  should  be  answered,  and  it  Avill  be  our  pur- 
pose to  deal  with  those  matters  in  this  supplemental 
brief. 


CLAIM  THAT  EXTHYMEX  A¥ERE  IX  IXDIG- 
EXT  CIRCUMSTAXCES  AT  THE  TIME  THEY 
ACQUIRED  TITLE  TO  THE  LAXD  IX  QUES- 
TIOX. 

A  reference  to  appellant's  brief  shows  that  this 
claim  is  only  indirectly  made,  and  a  very  slight  effort 
to  show  that  the  entr;\Tnen  were  in  indigent  circum- 
stances appears.  However,  for  the  reason  that  some 
reference  to  the  same  was  made  in  the  evidence  and 
a  slight  reference  to  this  contention  appears  in  the 
orief  of  appellant,  we  have  taken  the  time  and 
trouble  to  make  an  examination  of  the  record,  and 
beg  leave  to  call  the  court's  attention  to  the  same,  in 
relation  to  each  and  every  entryman. 

It  will  be  observed  that  this  contention  was  not 
seriously  urged  in  the  lower  court  or  in  the  trial, 
and  it  was  not  referred  to  by  the  appellees  in  the 
lower  court.  Xeither  was  it  extensively  developed 
in  the  evidence,  for  the  reason  that  the  appellees  did 
not  consider  it  important  under  the  circumstances. 
Then,  when  there  was  no  evidence  bearing  upon 
the  financial  condition  of  the  entryman,  it  will  be 
presumed  that  the  entryman  vras  not  in  indigent 
circumstances.  Appellant  carries  the  burden  of 
proof  and  where  there  is  no  evidence  the  finding  is 
against  appellant. 


VAN  V.  KOBERTSON 
We  first  call  tlie  Court's  attention  to  the  evidence 
of  Van  V.  Robertson.  TMs  seemed  to  be  tbe  only 
entry  counsel  saAV  fit  to  attack  in  his  oral  argument, 
and  stated  that  Robertson  testified  that  he  had  $2850 
in  the  Lewiston  National  Bank,  and  the  records  of 
the  bank  show  that  he  had  no  deposit  there  what- 
ever. We  call  the  Court's  attention  to  page  778  of 
the  record,  the  evidence  of  Van  V.  Robertson,  for  the 
purpose  of  shomng  that  counsel's  statement  is  not 
only  outside  the  record  but  that  his  statement  is 
unfounded  in  fact.  The  witness  Van  V.  Robertson, 
on  page  778,  testifies : 

Q.  Did  you  have  at  that  time  the  money  with 
which  to  purchase  a  timber  claim? 

A.    I  did  when  I  filed  on  it. 

Q.    You  did? 
!  A.    Yes,  sir. 

Q.    Did  you  have  it  in  the  bank? 

A.    Yes,  sir. 

Q.    How  much? 

A.  Oh,  I  don't  remember  how  much  I  had.  I 
know  I  had  when  I  came  there. 

Q.    How  much  did  you  havL-  when  you  came 

there? 

A.  I  transferred  $2850  from  the  Camas 
Prairie  Bank  to  the  Lewiston  National  Bank. 

Q.    And  when  was  that? 

A.  I  came  here  sometime  in  December — late 
in  December. 

Q.  That  was  the  December  before  you  entered 
in  Februarv? 


A.  When  I  moved  I  transferred  this  in  Jan- 
iiRry.  I  wouldn't  be  positive  exactly  about  the 
dates. 

Q.  And  how  did  vou  transfer  it — in  Avhat 
form? 

A.  ^Vliy,  to  do  m}"  banking  business  here  in- 
stead of  doing  it  in  Grangeville.    I  moved  here. 

Q.  Do  you  mean  you  dreAv  a  check  and  trans- 
ferred it  here? 

A.    Yes,  sir. 

Q.    You  didn't  take  a  certificate  of  deposit? 

A.    I  think  I  just  drew  a  check. 

Q.  And  opened  up  an  account  with  the  Lewis- 
ton  National  Bank? 

A.     Yes,  sir. 

Q.  And  that  was  the  latter  part  of  1902  or 
the  first  of  1908? 

A.  Well,  yes,  it  misrht  have  been  in  January, 
because  I  camp  very  late  in  the  year.  It  was  the 
latter  Dart  of  December  that  I  came  here,  and  it 
might  haA-e  been  the  first  of  the  jear  that  I  trans- 
ferred it ;  I  am  not  positiA^e. 

If  Mr.  Robertson's  statement  AA^as  not  correct  it 
AA^ould  haA^e  been  very  easy  to  have  made  an  examina- 
tion of  the  ])ooks  of  the  Bank  of  Crimas  Prairie  for 
the  purpose  of  ascertaining  AA^hether  or  not  the  AAit- 
iiess  did  have  this  amount  of  money.  As  to  Avhen 
it  Avas  transferred  is  immaterial.  It  Avas  trans- 
ferred at  some  time,  and  the  Avilness  possessed  the 
money  at  the  time  he  filed  his  entry,  and  Avhether 
the  money  Avas  on  deposit  at  the  LeAviston  National 
Bank,  at  the  time  he  filed,  or  shortly  after  he  filed, 
is  of  but  little  importance. 


On  page  78G  the  witness  testifies : 

Q.  Xow,  did  I  understand  3  on  to  say  that  you 
deposited  in  the  Lewiston  National  Bank  about 
$2,800.00,  about  January,  nineteen  hundred  and 


A.  Wh}^,  I  think  it  was  somewhere  along 
there. 

Q.  Are  you  sure  it  was  the  Lewiston  Xationai 
Bank? 

A.  Why,  I  don't  see  how  T  could  be  mistaken 
in  the  bank  I  was  doing  business  Avith. 

Q.  AVell,  couldn't  you  make  a  mistake  and 
not  haA^e  deposited  $2,800.00.  or  anything  like 
that  amount,  in  the  Lewiston  Xationai  Bank? 

A.  Why,  let's  see :  I  had  that  much  in  the 
Bank  of  Camas  Prairie  when  I  came  here,  and 
in  making  a  deal  for  the  cigar  store  it  might  be 
possible  that  I  gave  a  check  on  the  Bank  of 
Camas  Prairie  and  transferred  the  rest  of  it. 
Xow,  it  might  be  possible ;  but  I  had  that  much 
money  in  the  Bank  of  Camas  Prairie  when  1 
came  to  Lewiston  the  last  of  Deceml)er,  and  I 
bought  into  the  cigar  store  that  spring,  early 
in  the  sprina-,  T  don't  remember  tlie  time  ex- 
actly, or  early  in  the  winter,  T  don't  remember 
the  date,  but  anyAvhy  I  had  this  money,  and  if  T 
didn't  check  it — make  one  check  there  before, 
why  I  transferred  the  entire  amount:  but  it  i^ 
possil)le  that  T  made  another  check.  The  records 
would  show.  I  have  never  given  it  a  thought, 
particularly. 

This  evidence  is  important  only  for  the  purpose 

of  showing  that  the  entr^Tuan  was  a  business  man 

and  not  in  indigent  circumstances,  and  the  record 

fully  sustains  this  contention.     In  any  event  thero 

is  no  evidence  to  show  he  had  no  means. 


GUY  L.  WILSOX 
The  evidence  of  Guy  L.  Wilson  appears  at  pa^e 
878  of  the  record,  wherein  the  witness  testifies  that 
he  asked  the  defendant  Dwyer  to  locate  him  upon  a 
timber  claim,  and  to  borrow  the  money  for  hiiu.  The 
appellant  did  not  inquire  as  to  the  witness'  linaiicial 
condition,  and  the  appellees  did  not  feel  called  upon 
to  inquire  into  the  same. 

FEED  W.  SHAEFFER 

The  evidence  of  Fred  W.  Shaeffer  appears  at  page 
448  of  the  record,  but  the  appellant  did  not  inquire 
as  to  his  financial  condition  or  the  property  he  pos- 
sessed at  the  time  he  made  his  entrv. 


WILLIAM  HAEA^ERXICK  and 
ALMA  HAEVERXICK 

The  evidence  of  these  vritnesses  appears  at  page 
470,  Avherein  it  appears  that  William  Havernick 
and  one  Holmberg  were  the  o^^^lers  of  a  stock  of 
merchandise,  Avhich  Avas  incorporated,  and  which 
was  valued  at  $7,r)00. 


WILLIAM  J.  WHITE  and  MAMIE  P.  WHITE 

The  evidence  of  this  entrymau  and  enti^^voman 
appears  at  page  490,  of  the  record,  wherein  it  also 
appears  that  they  have  property,  although  the  ap- 
pellant did  not  inquire  specifically  as  to  what  their 
property  consisted  of.  William  J.  White  and  Mamie 
P.  White  are  husband  and  Avife,  and  no  contention 
is  made  that  they  are  not  in  good  iinancial  circum- 
stances. 


SORE^^  HANSEN 

The  evidence  of  Soren  Hansen  appears  at  page  512 
of  the  record,  wherein  it  appears  that  he  is  a  farmer 
by  occupation,  has  a  family,  and  also  has  property. 
(Page  514  of  the  record).  The  appellant  did  not 
inquire  concerning  his  property  or  of  Avhat  the  same 
consists. 


WILLIAM  McMillan 

The  evidence  of  William  McMillan  appears  at 
page  532  of  the  record,  wherein  it  appears  that  he 
is  a  farmer,  owns  his  own  land,  and  that  the  same 
is  clear  of  incumbrances.  The  appellant  did  not 
inquire  further  concerning  his  holdings. 


9 

CHARLES   CAREY 

The  evidence  of  Charles  Carey  appears  at  page 
551  of  the  record,  but  he  was  not  asked  specifically 
concerning  his  property  or  of  what  it  consists,  and 
his  financial  condition  was  not  inquired  into  by  the 
appellant. 


CHARLES  MYERS 

The  evidence  of  Charles  Myer.^  appears  at  page 
003  of  the  record.  It  appears  that  he  is  a  farmer,  is 
the  owner  of  a  saw  mill,  and  employs  from  12  to  15 
men  in  his  mill. 


JAXIE  MYERS 
Janie  Myers  is  the  wife  of  Charles  Myers,  and  the 
same  condition  appears  in  relation  to  the  financial 
condition  of  this  entrywoman.     Her  evidence  ap- 
pears at  page  620  of  the  record. 


JOEL  H.  BENTON 
The  evidence  of  Joel  H.  Benton  appears  at  page 
G.30  of  the  record,  wherein  it  appears  that  he  was 
selling  dry  goods  at  the  time  he  made  his  entry.  The 
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appellant  did  not  inquire  into    liis    financial    con- 
dition or  of  what  his  property  consists. 


FRED  W.  XEWMAXX. 
The  evidence  of  Fred  W.  XeT\Tnan  appears  at  page 
G71  of  the  record,  \\iierein  it  appears  that  he  Avas 
running  a  warehouse,  and  received  a  salary  of 
$75.00  per  month;  that  he  was  running  a  Avarehouse 
for  Frank  W.  Kettenhach ;  that  he  owned  the  house 
in  Avhich  he  lived,  but  paid  rent  upon  the  land.  The 
appellant  did  not  inquire  as  to  his  financial  con- 
dition nor  as  to  his  propert}^  int'n-ests. 

DAXIEL  W.  GREEXBURCt 
The  evidence  of  Daniel  W.  Greeiiburg  appears  at 
page  700,  wherein  it  appears  that  he  Avas  a  news- 
paper man ;  that  he  borroAA^ed  the  money  for  the  pur- 
chase of  the  land ;  that  he  had  a  part  of  the  money, 
and  kneAV  that  he  could  get  the  balance  at  almost 
any  place.     (Page  70.3  of  the  record). 

CHARLES  DEXT 
The  evidence  of  Charles  Dent  appears  at  page 
716  of  the  record,  Avherein  it  appears  that  the  Avit- 
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ness  lias  a  f amil}^ ;  that  lie  rafts  some ;  that  he  has  a 
little  stock  and  ranch  of  160  acres  (Page  717  of  the 
record). 

EDXA  P.  KESTER 
The  evidence  of  Edna  P.  Kester  appears  at  page 
736  of  the  record,  wherein  it  appears  that  she  is  the 
wife  of  George  H.  Kester;  that  her  hnsband  gave 
her  the  money  for  the  pnrchase  of  the  land ;  that  she 
still  retains  the  title  to  the  same. 

ELIZABETH  WHITE 
The  evidence  of  Elizabeth  White  appears  at  page 
743  of  the  record.  The  appellant  did  not  inquire 
concerning  her  property  interests  but  it  appears 
from  her  testimony  that  she  is  an  extensive  property 
owner. 


FRANK  J.  BOXXEY 
The  evidence  of  Frank  J.  Bonney  appears  at  page 
796  of  the  record,  wherein  it  appears  that  he  is  a 
carpenter  and  machinist;  that  he  owned  a  home- 
stead free  of  incumbrances,  and  had  part    of    the 
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money  to  pay  for  the  land.        The  appellant  did  not 
inquire  further  concerning  his  proi^erty  interests. 


CLIXTOX  E.  PEEKIXS 

The  evidence  of  Clinton  E.  Perkins  appears  at 
page  716  of  the  record,  wherein  it  appears  that  he  is 
a  married  man  and  has  a  family;  is  a  farmer  b.y 
occupation;  that  his  farm  is  worth  $2,500,  and  was 
not  mortgaged  at  the  time  he  filed  upon  the  land  in 
question,  but  he  has  mortgaged  the  same  since  that 
time  for  $750.  That  he  sold  timber  and  cattle  for 
the  money  to  make  final  proof,  and  had  more  than 
$100  in  cash. 


FKAXCES  E.  JUSTICE 

The  evidence  of  this  witness  appears  at  page  848 
of  the  record,  wherein  it  appears  that  she  owns  her 
o^^^l  home,  but  that  the  same  was  mortgaged,  and 
that  she  could  not  mortgage  it  again  for  the  money 
to  pay  the  purchase  price.  That  she  tried  to  borrow 
the  money  from  a  Mr.  Crocker,  and  finalh^  asked  Mr. 
Dwyer  as  a  favor  if  he  would  borrow  it  for  her.  The 
appellant  did  not  inquire  concerning  her  other 
propert}^  interests. 
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GEKRY  A^vxARTSDALEX 

The  evidence  of  Gerry  VanArtsdalen  appears  at 
page  836  of  the  record,  wherein  it  appears  that  he  is 
a  freighter  by  occupation ;  that  he  owned  a  tract  of 
land  at  the  time  he  made  his  entry  having  purchased 
his  father's  homestead  (page  866  of  the  record). 
That  he  paid  the  purchase  price  of  his  land;  bor- 
rowed none  of  the  money,  and  the  appellant  did  not 
inquire  further  concerning  his  property  interests, 

BERTSALL  H.  FERRIS 
The  evidence  of  this  witness  appears  at  page  "^IW 
of  the  record,  wherein  it  appears  that  he  is  an  elec- 
trician, and  draws  a  salary  of  from  $65  to  $70  per 
month.  That  he  paid  his  own  expenses  to  the  land. 
( Page  876  of  the  record ) .  The  appellant  did  not  in- 
quire concerning  his  property  holdings. 


HIRAM  F.  LEWIS 
The  evidence  of  Hiram  F.  Lewis  appears  at  page 
901  of  the  record,  Avherein  he  testifies  that  he  miide 
the  arrangements  for  his  o^\ti  claim  and  that  of  his 
brother,  Edward  M.  Lewis;  that  he  is  an  engineer 
by  occupation,  and  was  working  for  $70  per  mcaith. 
That  he  had  money  of  his  own  at  the  time  he  acf[irir- 
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ed  tlie  land,  either  $300  or  $400.  That  he  used  $200 
of  his  o^^^l  money  to  purchase  the  land.  The  ap- 
pellant did  not  inquire  concerning  his  properly  in- 
terests. 


JOHX  E.  NELSON 

The  evidence  of  John  E.  Nelson  appears  at  pag:e 
1038  of  the  record,  wherein  it  appears  that  he  is  a 
married  man,  and  is  a  salesman  for  the  Ijerriston 
Mercantile  Company.  That  he  paid  his  oavu  ex- 
penses, for  filing  fees,  and  the  money  to  make  final 
proof  was  handed  to  him  by  a  Mr.  Millei*.  The  wit- 
ness testifies  at  page  1051 : 

"I  considered  my  worldly  aoods  Avorth  a  great 
deal  more  than  $400." 

The  appellant  did  not  inquire  specifically  concern- 
ing his  propert}^  interests. 


CHARLES  W.  TAYLOR 

The  evidence  of  Charles  W.  Taylor  appears  at 
page  1058  of  the  record.  He  borroweil  —'•nej  of 
Jackson  O'Keefe  to  pay  the  purchase  price.  T]ie 
appellant  did  not  inquire  concerning  his  property 
interests  or  his  financial  condition. 
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EDGAR  J.  TAYLOR 

The  same  condition  appears  in  relation  to  tlie 
evidence  of  Edgar  J.  Taylor,  whose  evidence  aj)- 
pears  at  page  1110  of  the  record. 

DAYID  S.  BIXGHAM 

The  evidence  of  Da^id  S.  Bingham  appears  at  page 
1139  of  the  record,  wherein  it  appears  that  the  wit- 
ness was  working  for  O'Keefe  and  George  H.  Kester 
on  an  irrigation  project  at  Cloverland  at  the  time 
he  tiled  npon  his  land,  and  that  his  salary  was  $75 
per  month.  That  his  wife  was  running  a  hotel  at 
Cloverland  at  the  time.  That  he  had  quite  a  hit  of 
money  coming  To  him,  and  wanted  to  buy  a  ten-acre 
irrigated  tract.  (Page  1151  of  the  record).  The  ap- 
pellant did  not  inquire  specifically  concerning  his 
property  holdings  or  his  financial  condition. 

EDGAR  H.  DAMMARELL 

The  evidence  of  Edgar  H.  Dammarell  appears  ac 
page  1171  of  the  record,  wherein  he  testifies  that  he 
was  living  on  a  homestead  at  the  time  he  acquired 
title  to  the  land;  borrowed  the  money  of  Jackson 
O'Keefe  to  pay  the  purchase  price  (page  1175  of  the 
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record).  That  lie  had  theretofore  purchased  a  thirty- 
acre  irrigated  tract  of  land  from  Jackson  O'Keefe, 
and  let  his  father  have  twenty  acres  of  the  same. 
(Page  1182  of  the  record). 

JOSEPH  H.  PPEXTICE 
The  evidence  of  this  witness  appears  at  page  112r> 
of  the  record.  The  witness  testifies  that  he  borrowed 
the  money  of  Jackson  O'Keefe  to  pay  for  the  land. 
The  appellant  did  not  inquire  concerning  his  prop- 
erty interests  or  his  financial  condition. 

JOHX  H.  LOXG 
The  evidence  of  John  H.  Long  appears  at  page 
1252  of  the  record.  The  Avitness  states  that  he  was 
working  around  and  attending  to  investments  at  the 
time.  The  appellant  did  not  inquire  concerning  hiri 
property  interests  or  his  financial  condition. 

FRAXCIS  M.  LONG 

The  evidence  of  Francis  M  .Long  appears  at  page 

1278  of  the  record.     The  witness  testifies  he  had 

money  of  his  OAvn  he  could  not  get  hold  of  at  the 

time  he  made  his  final  proof;  that  he  intended  to  pay 
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the  claim  out  and  hold  it.  (Page  1281  of  the  record) . 
The  appellant  did  not  inquire  as  to  his  financial  con- 
dition or  property  interests. 

BEXJAMTX  F.  LONG 

The  evidence  of  this  witness  appears  at  page  1297 
of  the  record.  The  appellant  did  not  inquire  con- 
cerning his  property  interests  or  his  financial  con- 
dition. 


rrEORGE  EAY  ROBIXSOX 
The  evidence  of  George  Ray  Robinson  appears  at 
page  1.317  of  the  record.     The  appellant  did  not  in- 
quire concerning  his  financial  condition  or  property 
holdings. 

ELLSWORTH  M.  HARRIXGTOX 
The  evidence  of  this  witness  appears  at  page  13.54 
of  the  record.  The  witness  testifies  he  is  an  en- 
gineer bv  occupation:  has  a  family,  works  for  a 
salary  of  $3.00  per  day  that  he  received  money  from 
Robnett  to  make  his  final  proof.  Page  1357  of  the 
record.  The  appellant  did  not  inquire  concerning 
his  property  interests  or  financial  condition. 


18 

MISS  ELIZABETH  KETTEXBACH 
Tlie  evidence  of  this  witness  appears  at  page  156G 
of  the  record.  She  inherited  money  from  her 
mother's  estate  to  pay  for  the  land,  and  borrowed 
money  from  William  F.  Kettenbach  temporarily, 
as  a  note  she  had  expected  would  be  paid  at  the  time 
she  would  make  her  final  proof  was  not  paid.  (I*age 
1560  of  the  record). 


MARTHA  E.  HALLETT 
The  evidence  of  Martha  E.  Hallett  appears  at 
page  1592  of  the  record.  Her  husband  left  her  an 
estate  of  probably  $100,000,  and  at  pages  1901-2  the 
witness  testifies  that  shortly  before  she  acquired 
title  to  the  land  in  question  the  defendant  George 
H.  Kester  had  collected  a  note  due  her  in  Portland 
amounting  to  al)out  $10,000.  (Page  1008  of  the 
record. ) 


BEXJAMIX  F.   BASHOR 

The  evidence  of  Benjamin  F.  Bashor  appears  at 
page  2090  of  the  record.  That  he  was  County  Asses- 
sor immediately  prior  to  acquiring  title  to  the  land. 
The  appellant  did  not  inquire  concerning  his  prop- 
ertv  interests  or  financial  condition. 


JAMES  T.  JOLLY 
The  evidence  of  tliis  witness  appears  at  page  1156 
of  the  record.  That  he  was  a  teamster  and  farmer. 
He  has  a  family;  owns  his  own  home  and  had  100 
acres  under  cultivation.  The  appellant  did  not  in- 
quire concerning  his  property  interests  or  financial 
condition. 

EFFIE  A.  JOLLY 
Effte  A.  Jolly  is  the  Avife  of  James  T.  Jolly. 

CHAKLES  E.  LOXEY 
The  evidence  of  Charles  E.  Loney  appears  at  page 
2745  of  the  record.  He  testifies  that  he  had  about 
$150  of  his  own  money  which  he  used  in  making  his 
fi.nal  proof ;  that  he  is  a  farmer  by  occupation.  The 
appellant  did  not  inquire  as  to  his  property  hold- 
ings or  financial  condition.  He  testified  that  he  had 
recently  sold  a  boiler  and  engine  and  this  $150  was 
deriA-ed  from  that  source.  (Page  2755  of  the  record). 


CHARLES  E.  SMITH 
The  appellant    did    not    inquire    concerning    the 
financial  condition  of  this  witness.     His  evidence 
appears  at  page  2?,9C)  of  the  record. 
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LOX  E.  BISHOP 
The  appellant  did  not  inquire  concerning  tlie  fin- 
ancial condition  of  Lon  E.  Bishop. 


We  submit  that  the  evidence  of  those  witnesses, 
during  whose  testimony  their  financial  condition 
was  touched  upon,  wholly  fails  to  support  counsel's 
contention  that  the  wtinesses  were  in  indigent  cir- 
cumstances; and  we  suhmit,  further,  that  where 
there  is  no  evidence  at  all  on  the  question  of  a  wit- 
ness's financial  condition,  no  presumption  arises,  or 
should  be  indulged,  that  the  witness  was  in  indigent 
circumstances.  On  the  contrary,  where  no  evidence 
appears,  the  legal  presumption  is  that  the  witness 
was  not  in  indigent  circumstances,  but  was  solvent, 
and  in  support  of  this  contention  we  invite  the 
Court's  attention  to  the  following  authorities: 

In  Vol.  7,  Encyc.  of  Evidence,  Title  ''Insolvency," 
page  482,  it  is  said: 

''The  fact  of  solvency  is  always  presumed 
until  insolvency  is  established,  and  he  who  as- 
serts the  fact  of  insolvency  has  the  burden  of 
proving  it."  (Citing  authorities;  and  in  1910 
Supplement  of  same,  many  additional  author- 
ities are  cited). 

"EA^ery  man  is  presumed  solvent  until  shown 
to  be  insolvent." 
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Warren  vs.  Robison 
70  Pac.  989, 
25  Utah  205. 

"In  the  absence  of  an  allegation  to  the  con- 
trary, it  will  be  presnmecl  a  firm  was  solvent 
when  it  sold  its  property." 

Jen  son  vs.  Montgomerv, 

80  Pac.  504, 
29  Utah  89. 


CLAIM  THxlT  THE  EXTRYMEX  WERE  SOLI- 
CITED BY  THE  DEFENDANTS  OR  THEIR 
AGENTS,  EMERY,  O'KEEFE  AND  STEFFEY 
TO  FILE  UPON  TIMBER  LAND. 

Upon  examination  of  the  appellant's  brief  we  find 

varions  discnssions  relative  to  the  entrymen  being 

solicited  by  the  defendants  or  their  agents  to  file 

npon  timber  lands,  and  on  page  253  of  appellant's 

brief  counsel  uses  the  following  language: 

"The  fact  that  every  entry  Avas  made  at  the 
solicitation  of  one  of  said  defendants  or  of  their 
agents  or  co-conspirators,  Emery,  O'Keefe  and 
Steffey,  *  *  * 

We  have  made  an  examination  of  the  record  for 
the  purpose  of  ascertaining  the  truthfulness  of  this 
statement,  and  find  that  the  language  used  by  coun- 
sel is  wholly  unsupported  by  the  record.  It  seems 
to  us  that  it  could  be  little  short  of  a  deliberate  at- 


tempt  to  mislead  the  Court  and  imjustlj^  impose 
upon  the  defendants.  The  bills  in  equity,  as  con- 
solidated, are  three  in  number,  to-wit :  No.  388,  in- 
volving 16  entries,  Xo.  406,  iuA^olving  38  entries,  and 
Xo.  407,  involving  8  entries,  aggiegating  62  entries. 
Appellant  admits,  on  page  290  of  his  brief,  the  valid- 
ity of  the  following  entries:  John  W.  Killinger, 
William  E.  Helkenberg,  Fred  E.  Justi.ce,  Charles  W. 
Harrington  and  Gerry  VanArt^^dalen,  and  upon 
page  327  counsel  admits  the  validity  of  the  entry  of 
Ivan  E.  Cornell,  Rowland  A.  Land)din  and  Fred  \^'. 
Shaeffer,  Avhich  were  conveyed  to  the  Potlatch  Lum- 
ber Company,  and  the  validity  of  these  entries  is,  in 
effect,  admitted  for  the  reason  that  there  is  little 
in  the  record  to  show  that  the  Potlatch  Lumber 
Company  is  not  an  innocent  purchaser,  thus  leaving 
for  consideration  here  54  entries. 

A  diligent  search  of  the  record  fails  to  show  that 
a  single  entryman  was  solicited  by  the  defendants 
William  DAv;\-er  or  William  F.  Kettenbach.  There 
is  no  contention  that  entr\Tnen  were  solicited  by 
Greorge  H.  Kester,  save  and  except  Ivan  R.  Cornell 
and  Fred  W.  Shaeffer.  William  McMillan  testifies, 
at  page  535  of  the  record,  that  Kester  discussed  the 
question  of  taking  up  a  timber  claim  with  him,  but 
the  evidence  falls  far  short  of  showing  solicitation. 


ELLSWORTH  M.  HARRINGT0:N^ 
(Page  1349  of  tlie  record) 

The  v.itness  testifies  tliat  lie  first  spoke  to  Clar- 
ence AV.  Robnett  regarding  his  being  located  upon 
a  timber  claim. 

The  following  entr;\Tiien  were  solicited  by  the  de- 
fendant Clarence  W.  Robnett : 

Robert  O.  Waldman,  page  3725  of  the  record; 

Soren  Hansen,  page  517  of  the  record; 

Drury  M.  Gammon,  page  2102  of  the  record ; 

Carrie  D.  Maris,  page  2085  of  the  record; 

John  H.  Little,  page  1009  of  the  record; 

Benjamin  F.  Bashor,  page  2092  of  the  record; 

Bertsall  H.  Ferris,  page  873  of  the  record. 

George  Ray  Robinson  testifies  that  Ferris  first 
spoke  to  him  concerning  the  taking  up  of  a  timber 
claim.  Then  he  went  to  see  Robnett.  (Page  1319 
of  the  record). 

F.  D.  Morrison  says  that  Hwyer  spoke  to  him 
about  going  into  the  timber  business  Avith  him,  but 
he  did  not  take  a  claim.  (Page  1221  of  the  record). 
This  is  denied  by  Dwyer. 

Sherburn  says  that  Dwyer  talked  with  him  about 
taking  a  timber  claim,  but  it  was  a  joke. 
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Wynn  Peffley  says  that  he  went  to  Kester,  and 
first  talked  with  Kester  about  locating  him  upon  a 
timber  claim.     (Page  121 G  of  the  record). 

Ivan  K.  Cornell  says  that  Kester  first  spoke  to 
him  about  taking  up  a  timber  claim.  (Page  2860  of 
the  record)  Kester  admits  that  he  talked  with  Cor- 
nell about  taking  up  a  timber  claim,  but  it  Avas  in 
an  effort  to  help  Cornell,  and  after  Cornell  had  re- 
peatedly borrowed  small  sums  of  money  from  Kes- 
ter, and  after  Cornell  had  asked  Kester  to  obtain 
employment  for  him,  and  on  account  of  Cornell  and 
Kester  being  old  schoolmates  at  Bishop  Scott 
Academy,  he  desired  to  render  him  assistance  if  he 
could;  that  he  had  no  agreement  for  the  purchase  of 
his  claim. 

Fred  W.  Shaeffer  testifies  at  page  450  of  the  record 
that  Kester  first  spoke  to  him  about  taking  up  a 
timber  claim,  and  Kester  explains  that  Shaeffer 
first  spoke  to  him  (Kester)  about  taking  up  a  tim- 
ber claim,  and  that  Kester  loaned  money  to  him 
with  which  to  pay  the  purchase  pn'c^ 

This  is  the  extent  of  the  entrymen  claimed  to  have 
been  solicited  by  Kester,  save  and  except  the  ap- 
pearance in  the  record,  over  the  defendants'  objec- 
tion, of  some  reference  to  the  Avitness  Lambdin  ac- 
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quiring  title  to  timber  land,  and  that  Hntchins  first 
spoke  to  the  witness  Lambdin  concerning  it. 

The  witness  John  P.  Roos,  who  did  not  take  a  tim- 
ber claim,  says  that  Kester  first  spoke  to  him,  and 
wanted  to  buy  his  right,  (Page  1209  of  the  record). 
This  is  denied  by  Kester. 

Ellsworth  M.  Harrington,  (page  1849  of  the  rec- 
ord), testifies  that  he  first  spoke  to  Clarence  W. 
Robnett  regarding  his  being  located  upon  a  timber 
claim. 

Wren  Pierce  did  not  testify,  ai.d  there  appears  no 
evidence  either  way. 

Joseph  B.  Clute  did  not  testify,  and  there  appears 
no  evidence  either  wrj. 

John  H.  Long,  whose  evidence  appears  at  page 
*1254  of  the  record,  testifies  that  he,  with  his  father 
and  brother,  went  to  see  Robnett  concerning  their 
being  located  upon  a  timber  claim.  To  the  same 
effect  is  the  evidence  of  Frances  M.  Long  and  Ben- 
jamin F.  Long. 

Edna  P.  Kester  testifies,  (at  page  738  of  the  rec- 
ord), that  her  husband,  George  H.  Kester,  the  de- 
fendant, did  not  want  her  to  take  a  timber  claim, 
but  she  insisted  and  finally  persuaded  him  to  let  her 
exercise  her  right. 
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Elizabetli  Kettenbacli  testifies,  (at  page  1558  of 
the  record),  that  she  herself  first  suggested  going 
to  the  timber  and  taking  a  timber  claim. 

To  the  same  effect  is  the  evidence  of  William  J. 
AVhite,  appearing  at  page  49:1  of  the  record,  and  of 
Mamie  P.  White,  to  the  same  effect,  appearing  at 
page  494  of  the  record. 

Martha  E.  Hallett  testifies  that  she  first  broached 
tlie  subject  herself.    (Page  1594  of  the  record). 

Daniel  Greenburg  testifies  that  he  first  spoke  to 
Dwyer  about  being  located  on  a  timber  claim.  (Page 
701  of  the  record). 

Hattie  Rowland  did  not  appear  or  testify,  and 
there  appears  to  be  no  evidence  either  way. 

William  Haevernick  testifies  that  he  was  located 
by  a  Mr.  Mortimer,  and  had  no  conversation  with 
either  of  the  defendants  or  anyone  connected  witli 
them  in  any  manner  concerning  the  taking  up  of  a 
timber  claim.  (Page  473  of  the  record). 

Alma  Haevernick  testifies  to  the  same  state  of 
facts,  and  that  her  husband  attended  to  the  business 

for  her. 

W.  B.  Benton  Avas  a  locator,  and  it  was  unneces- 
sary for  him  to  apply  to  anyone,  or  have  anyone 
consult  him  about  taking  up  a  timber  claim,  and 
there  is  no  evidence  that  he  was  consulted  by  either 


of  tlie  defendants  or  hj  anyone  connected  with  them. 

Joel  H.  Benton  testifies  that  he  first  spoke  to  W. 
A.  Smith  concerning  his  locating  him  upon  a  timber 
claim.     (Page  637  of  the  record). 

Van  V.  Robertson  testifies  that  he  first  spoke  to 
Ed  Knight  concerning  his  being  located  upon  a  tim- 
ber claim.     (Page  776  of  the  record). 

John  E.  Xelson  says  that  he  first  spokr.  to  II.  K. 
Miller,  and  had  no  arrangements  Avith  Robnctt  or 
either  of  the  defendants.    (Page  1041  of  the  record.) 

Frederick  W.  Newman  states  that  he  applied  to 
Fred  Emery  to  be  located  upon  a  timber  claim.  (Paiie 
674  of  the  record). 

Lon  E.  Bishop  testified,  but  there  is  no  evidence 
as  to  who  spoke  to  him  concerning  the  taking  up  of 
a  timber  claim,  and  it  does  not  appear  that  either  of 
the  defendants  or  anyone  else  solicited  him  to  take 
up  a  timber  claim. 

Charles  Smith  testifies  that  he  and  Ben  Clute 
first  spoke  to  Fred  Emer>  about  taking  up  a  timber 
claim ;  that  they  talked  between  themseh  es  and  con- 
cluded if  they  could  take  a  timber  claim,  and  sell  it, 
it  would  enable  them  to  hold  their  homesteads. 
(Page  2996  of  the  record). 

Charles  Dent  testifies  that  Emery,  in  the  course 
of  a  conversation,  asked  him  if  he  had  ever  taken  a 
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timber  claim,  but  it  does  not  appear  that  Emery 
solicited  him  to  take  up  a  timber  claim.  (Page  71G 
of  tbe  record). 

The  witness  Hyde  did  not  appear  and  testify,  and 
there  is  no  evidence  either  way  as  to  his  being  soli- 
cited. 

Guy  L.  Wilson  testifies  that  he  first  Avent  to 
Dw^^er's  home  to  see  about  being  located  on  a  timber 
claim.     (Page  371  of  the  record). 

Frances  A.  Justice  testifies  that  she  first  went  to 
see  Mr.  Dwyer  for  the  purpose  of  being  located  upon 
a  timber  claim.    (Page  847  of  the  record). 

Hiram  F.  Lewis  testifies  that  he  first  went  and 
talked  with  .John  E.  Nickerson  about  being  located 
on  a  timber  claim;  went  to  the  timber,  didn't  like 
the  claim,  and  then  called  on  William  Dwj^er  and 
asked  to  be  located  upon  a  timber  claim.  (Page 
903  of  the  record). 

Edward  M.  Lewis  testifies  that  he  first  talked 
with  his  brother,  Hiram  F.  LcAvis  about  being  locat- 
ed on  a  timber  claim,  and  Hiram  F.  Lewis  testifies 
that  he  asked  Dwyer  to  locate  the  witness  and  his 
brother,  Edward  M.  Lewis,  upon  a  timber  claim. 

George  Morrison  did  not  appear  and  testify,  and 
there  is  no  evidence  either  way  concerning  his  being 
located  upon  a  timber  claim. 
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STEFFEY  GROUP 

Janie  M3^ers  testifies  (at  page  621  of  the  record) 
that  she  applied  to  Steffe}^,  and  asked  Steffe}-  to 
locate  her  upon  a  timber  claim. 

Clinton  E.  Perkins  testifies  that  he  ai:)plied  to 
Steffev,  and  asked  Steft'e^^  to  find  him  a  timber  claim. 
(Page  820  of  the  record). 

Marj^  E.  Loney  testifies  that  she  sent  Steffej'  Avord 
she  wanted  a  timber  claim.  (Page  2721  of  the  rec- 
ord). 

Charles  E.  Lonev  testified  that  he  applied  to  Stef- 
fey  to  be  located  on  a  timber  claim  (page  2747  of  the 
record). 

Frank  J.  Bonney  testifies  that  he  first  spoke  to 
Stefl'ey  about  being  located  on  a  timber  claim.  (Page 
79.3  of  the  record). 

James  T.  Jolly  testifies  that  he  fi.rst  applied  to 
Steffey^  and  asked  to  be  located  upon  a  timber  claim. 
(Page  2658  of  the  record). 

Effie  A.  Jolly  testifies  that  she  first  applied  to 
Steffey  and  asked  to  be  located  upon  a  timber  claim. 

Charles  S.  Myers  testifies  that  he  first  applied  to 
Steffey  and  asked  to  be  located  upon  a  timber  claim. 
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THE  OlvEEFE  GROUP 

David  S.  Bingham  testified  that  Jackson  O'Keefe 
first  spoke  to  him  about  being  located  on  a  timber 
claim.    (Page  1141  of  the  record). 

Charles  W.  Taylor  testifies  (at  page  1063  of  the 
record)  that  Jackson  O'Keefe  first  spoke  to  the  wit- 
ness about  taking  up  a  timber  claim. 

Edward  J.  Taylor  testifies  (at  page  1111  of  the 
record)  that  his  brother,  Charles  W.  Taylor,  first 
spoke  to  the  witness  about  taking  up  a  timber  claim. 

Edgar  H.  Dammarell  testifies  (at  page  1173  of 
the  record)  that  Charles  W.  Taylor  first  spoke  to 
the  Ayitness  about  taking  up  a  timber  claim. 

Joseph  H.  Prentice  testifies  (at  page  1226  of  the 
record)  that  Charles  W.  Taylor  first  spoke  to  the 
witness  about  taking  up  a  timber  claim. 

Jackson  O'Keefe  was  deceased  at  the  time  of  the 
hearing  and  did  not  testify,  and  there  is  no  evidence 
either  way  concerning  his  taking  up  a  timber  claim, 
but  George  H.  Kester  testifies  that  Jackson  O'Keefe 
first  spoke  to  him  concerning  his  being  located  upon 
a  timber  claim. 

We  have  endeavored  to  point  out  the  pages  where- 
in the  mtnesses  have  testifi^ed,  and  call  the  Court'^ 
attention  to  their  evidence  as  to  what  induced  them 
to  take  up  a  timber  claim,  and  in  so  doing  we  have 


disregarded  tlie  evidence  of  tlie  ^vitness  Clarence  W. 
Robnett.  We  feel  justified  in  doing  this  for  the 
reason  that  in  these  cases  Clarence  W.  Eobnett  is 
in  conflict  with  the  entrvmen,  and  the  lower  court 
found  that  the  conditions  under  which  he  testified 
to  be  such  that  he  was  not  justified  in  assuming 
that  his  evidence  was  true. 

The  defendants  are  not  bound  by  the  knowledge 
of  Eobnett  concerning  the  A^aiidity  of  any  of  the 
entries  with  which  he  had  to  do,  for  the  reason  that 
he  vras  seeking  to  sell  the  land,  and  would  not  dis- 
close the  invalidity  of  the  entries,  or  the  irreguhvr- 
ities  in  the  acquisition  of  title,  to  those  to  whom  he 
desired  to  sell. 

We  call  the  Court's  attention  to  the  case  of  Mel- 
ton vs.  Pensacola  Bank  &  Tnist  Company,  190  Fed. 
120,  in  which  the  court  saj^s : 

''Where  the  cashier  of  a  bank  pledged  notes 
Avith  such  bank  as  collateral  security  for  his 
own  indebtedness,  the  bank  is  not  chargeable 
with  his  knowledge  of  au}^  infirmity  in  such 
notes." 

"Knowledge  or  notice  acouired  by  officer  or 
agent  of  l)ank  in  priA^ate  business,  or  outside 
scope  of  duties,  as  affecting  its  liability:  See 
Xote,  McCaJmonf  r.s'.  Lanninr/,  84  C.  C.  A.,  139." 

Real  Estate  Tnist  Conipanij  of  PJiiladelphia  vs. 

Washhufton  A.  &  J/.  T.  Y.  Rail  way  Company,  (Cir- 

cuit  Court  of  Appeals,  3rd  Circuit). 
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(Syllabus)  "2.  Knotvledge  of  Fraud.  A  bank 
has  no  constructive  notice  of  acts  by  an  officer 
whicli  he  would  not  naturally  disclose  to  it." 

"3.  KnoAvledge  of  fraud  of  the  Trust  Com- 
pany's President,  in  depositing  bonds  of  an- 
other as  collateral  to  fictitious  loans  for  his 
own  benefit,  is  not  imputable  to  the  Company." 

Pcrnj  Naval  Store  Company  vs.  Caswell 
57  So.  GOO. 


ARGUMENT  ON  QUESTION  OF  CROSS  EXAM- 
INATION OF  APPELLANT'S  WITNESSES 
On  page  255  of  appellant's  brief  appears  a  refer- 
ence to  the  cross-examination  of  appellant's  wit- 
nesses, and  quote  therefrom  the  following: 

"The  cross  examination  of  these  Government 

witnesses    was    most   remarkal)ly   protracted 

constituting  probably  one-half  the  testimony  of 

the  witnesses,  and  being  certainly  of  a  volume 

enormously  dij>^>proportionate  to  the  examma- 

tion  in  chief." 

For  the  purpose  of  testing  the  truthfulness  of  this 

statement  we  have  made  a  careful  examination  of 

the  evidence  of  the  various  witnesses,  and  beg  leave 

to  call  the  Court's  attention  to  the  same  as  follows: 

Guy  L.  Wilson-  ^8'^  of  record 

Direct  examination,  oO  pages 
Cross  "  ^       "  3^4-^'^"^ 

Ella  Wilson 

Direct  examination,  11  pages 

Re-direct       "  1       "  .^.  ..^ 

Cross        .         "  2       "  434-447 


Fred  W.  Sliaeffer, 

Direct  examination,  16  pages 

Cross  "  5       " 

Ke-direct       "  1       "  448-469 

William  Haevernick, 

Direct  examination,  14  pages 

Cross  "  1       "  470-485 

Alma  Haevernick, 

Direct  examination,  3  pages 

Cross  "  1       ;' 

Ke-direct       "  1       "  485-490 

William  J.  White, 

Direct  examination,  20  pages 
Cross  "  1       " 

Ee-direct  "  2      ,"  490-512 

William  McMillan,  ^  -' 

Direct  examination,  17  pages 
Cross  "  2       "  532-551 

Charles  Carey, 

Direct  examination,  24  pages 

Cross  "  '     6       " 

Re-direct       "  7      "  551-588 

Mamie  P.  White, 

Direct  examination,  13  pages 

Cross  "  1       "  588-602 

Charles  S.  Myers, 

Direct  examination,  14  pages 

Cross  "  4       "  602-620 

Mrs.  Janie  Myers, 

Direct  examination,  13  pages 

Cross  "  3       "  620-636 

Joel  H.  Benton, 

Direct  examination,  13  pages 

Cross  "  3       " 

Re-direct       "  2      "  636-671 
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Frederick  W.  Xewniann. 

Direct  examination,  23  pages 

Cross  "  1 

Re-direct       "  3       ^'  G71-700 

Daniel  W.  Greenlnirsr. 

Direct  examination,  14  pages 

Cross  "  1       "  700-715 

Charles  Dent, 

Direct  examination,  17  pages 

Cross     .        ''  2       "  71G-736 

Edna  P.  Kester. 

Direct  examination,    5  pages 

Cross  "  2       "  736-743 

Elizabeth  TSTiite, 

Direct  examination,  28  pages 

Cross  "  2       '*  74:^-773 

Van  y.  Robertson, 

Direct  examination,  18  pages 

Cross  -J 

Re-direct       "  V2      "  774-795 

Frank  J.  Bonney, 

Direct  examination.  17  pages 

Cross  "  2 

Re-direct       "  1      "  795-812 

Clinton  E.  Perkins. 

Direct  examination.  19  pages 

Cross  "  4       " 

Re-direct       ''  5       "  816-843 

Frances  A.  Clausen  (Justice). 

Direct  examination.  53  pages 

Cto^^  "  9       *•  844-862 

Re-direct       "  3      "  1411-1422 
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Gerry  ^"anArtsdalen, 

Direct  examinatiou,  10  pages 

Cross  "  1/2       -"  863-87-3 

Bertsal  H.  Ferris, 

Direct  examination,  23  pages 

Cross  "  2       " 

Ke-direct       "  2       "  873-900 

Hiram  F.  Lewis, 

Direct  examination,  67  pages 

Cross  "  8      " 

Ke-direct       "  26       "  901-1003 

Albert  J.  Flood, 

Direct  examination,    6  pages 

Cross  "  12       " 

Re-direct       "  2       "  1003-1023 

Walter  Williams, 

Direct  examination,  5  pages 

Cross  "  9       " 

Re-direct       "  1      "  1023-1038 

John  E.  Nelson, 

Direct  examination,  17  pages 

Cross  "  2       " 

Re-direct       "  2       "  1038-1058 

Charles  W.  Taylor, 

Direct  examination,  18  pas:es 

Cross  "  9       " 

Re-direct       "  17      "  1058-1110 

Edgar  J.  Taylor, 

Direct  examination,  14  pages 

Cross  "  4       " 

Re-direct       "  1       "  1110-1139 

David  S.  Bingrham, 

Direct  examination,  17  pases 

Cross  "  12       " 

Re-direct       "  3       "  1139-1171 
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Edgar  H.  Dammarell, 

Direct  examination,  2G  pages 

Cross  "  2       " 

Ke-direct       "  2      "  1171-1201 

Samuel  C.  HutcMns, 

Direct  examination,  8  pages 

Cross  "  1       " 

Re-direct       "  1      "  1201-1205 

Wynn  Peffley, 

Direct  examination,  3  pages 

Cross  '^  2       "  1205-1209 

John  P.  Roos, 

Direct  examination,  2  pages 

Cross  "  3       "  1209-121^ 

Andrew  Sherburn, 

Direct  examination,  2  passes 

Cross  "  1       "  1214-121cS 

F.  D.  Morrison, 

Direct  examination,  3  pages 

Cross  "  3       "  1218-1221 

Joseph  H.  Prentice, 

Direct  examination,  23  pages 

Cross  '-   ■  2       " 

Re-direct       "  2      "  1225-1252 

John  H.  Long, 

Direct  examination,  24  pages 

Cross  "  1      "  1252-1278 

Francis  M.  Long, 

Direct  examination,  17  pages 

Cross  "  2       "  1278-1297 

George  Ray  Robinson, 

Direct  examination,  23  pases 

Cross  "  5  "    " 

Re-direct       "  2      "  1297-1317 
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Benjamin  F.  Long, 

Direct  examination,  17  pages 

Cross  "  3  '    "  1317-1346 

Ells^^orth  M.  Harrington, 

Direct  examination,  15  pages 

Cross  "  4      " 

Re-direct       "  1       "  1347-1366 

Elizabeth  Kettenbach, 

Direct  examination,  20  pages 

Cross  "  11       " 

Re-direct       "  4       "  1557-1592 

Martha  E.  Hallett, 

Direct  examination,  15  pages 

Cross  "  2      "  1502-1601) 

John  H.  Little, 

Direct  examination,  14  pages 

Cross  ''  4       "  1609-1627 

E.  X.  Brown, 

Direct  examination,  11  pages 

Cross  "  17       " 

Re-direct       "  8       "  1638-1681 

Mabel  K.  Atkinson, 

Direct  examination,    4  pages 

Cross  "  1       "  1684-1689 

Joseph  Alexander, 

Direct  examination,  11  pages 

Cross  ''  1       "  1733-1745 

Harvey  J.  Steffey, 

Direct  examination,  68  pages 

Cross  "  57      " 

Re-direct       "  7       "  1745-1877 

Kitty  E.  DAvyer, 

Direct  examination,  11  pages 

Cross  "  Xone  "  1877-1889 
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Edward  C.  Smith, 

Direct  examination,  54  pages 

Cross  "  ^N'one  1889-1943 

K.  Clyde  Beach, 

Direct  examination,     4  pages 

Cross  ''  None  1943-1948 

Edward  C.  Smith  (recalled), 

Direct  examination,  10  pages 

Cross  "  None  1948-1958 

B.  M.  Gregory, 

Direct  examination,  12  pages 

Cross  "  None  1972-1984 

Edward  C.  Smith  (recalled  2nd  time). 
Direct  examination,  7  pages 
Cross  ''  13       "  201G-2041) 

Edward  M.  Lewis, 

Direct  examination,  15  pages 

Cross  "  8 

Ke-direct       "  4      "  2042-20G9 

Carrie  D.  Maris, 

Direct  examination,  15  pages 

Cross  "  6       "  20G9-2090 

Benjamin  F.  Bashor, 

Direct  examination,     9  pages 

Cross  "  1      "  2090-2100 

Drury  M.  Gammon, 

Direct  examination,  15  pages 

Cross  "  3       "  2101-2119 

Michael  J.  Dowd, 

Direct  examination,  10  pages 

Cross  "  2       "  2119-2131 

Harvey  J.  Martin, 

Direct  examination,  16  pages 

Cross  "  5       "  2131-2153 


J.  G.  Fralick, 

Direct  examination,    4  pages 

Cross  "  2  ^    "  219G-2202 

James  T.  Jolly, 

Direct  examination,  21  pages 

Cross  "  12       "  265G-26S9 

Effie  A.  Jolly, 

Direct  examination,  l\  pages 

Cross  "  8       "  2689-2716 

Mary  A.  Loney, 

Direct  examination,  23  pages 

Cross  "  8       "  2717-2748 

Charles  F.  Loney, 

Direct  examination,  17  pages 

Cross  "  :J       "  2745-27G5 

John  E.  Chapman, 

Direct  examination,  13  pages 

Cross  "  16  '    "  2769-2798 

Ivan  R.  Cornell, 

Direct  examination,  33  pages 

Cross  "  28       "  2800-2861 

Harvey  J.  Steffey  (recalled), 

Direct  examination,    7  pages 

Cross  "  9       "  2963-2979 

Lon  E.  Bishop, 

Direct  examination,  15  pages 

Cross  "  4      "  2979-3019 

Charles  Smith, 

Direct  examination,  23  pages 

Cross  "  1       "  2995-3010 

John  C.  Jensen, 

Direct  examination,  10  pages 

Cross  "  8       "  3031-3049 
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Direct  and  Re-direct,  140G  pages. 
Cross  and  Re-eross,  2811/2  pages. 
This  exclusive  of  tlie  direct  and  cross  examina- 
tion of  Clarence  W.  Robnett. 

ATTEMPT  TO  DISTIXGUISH  BETWEEN  THE 
PRESENT  CASE  AND  THE  CASE  OF  UNITED 
STATES  VS.  BARBER  LUMBER  COMPANY. 

Counsel  in  his  argument  attempts  to  distinguish 
between  the  case  at  bar  and  the  case  of  the  United 
States  vs.  The  Barber  Lumber  Comapny,  and  argues 
that  Barber  and  :Moon  and  the  officers  of  the  Barber 
Lumber  Company  were  in  the  East,  and  did  not  come 
in  contact  Avith  the  individual  entrjTnen.    This  con- 
dition is  no  different  from  the  conditions  surround- 
ing the  entr^Tnen  in  the  present  case.    Take  for  in- 
stance the  Steffey  Group.     It  is  clear  that  none  of 
these  entrATuen  came  in  contact  Avith  the  defendants. 
They  liA^ed  at  Pierce  City;  possibly  a  hundred  miles 
from  the  City  of  LeAviston,  (a  large  portion  of  the 
distance  covered  by  stage  only).     The  defendants 
had  no  opportunity  to  knoAV  the  conditions  surround- 
ing their  entries,  and,  therefore,  the  case  under  con- 
sideration here  is  no  different  in  relation  to  the 
Steffey  Group  than  the  Barber  Lumber  Company 
case. 
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In  the  O'Keefe  Group,  comprising  several  entries, 
the  entrymen  resided  at  Cloverland,  in  the  State  of 
Washington,  many  miles  from  the  City  of  Lewiston, 
(with  no  communication  except  by  stage),  and  did 
not  come  in  contact  Avith  the  defendants.  The  de- 
fendants had  no  opportunity  to  know  the  facts  and 
circumstances  surrounding  the  acquisition  of  title 
to  the  land. 

In  relation  to  the  Kobnett  Group,  Me  call  the 
Court's  attention  to  the  evidence  of  Joel  H.  Benton, 
appearing  at  page  G67  of  the  record,  wherein  the 
witness  testifies : 


Q.  I  will  ask  you,  Mr.  Benton,  if  during  your 
talks  with  Mr.  Robnett  if  hb  said  anything  to 
you  about  not  letting  Mr.  Kester  or  Mr.  Ketten- 
back  know  of  his  purchasing  the  land,  or  of  his 
arrangements  with  you? 

A.  He  did,  yes,  sir;  he  told  me  several  times 
he  had  no  connection  ^^ith  them  whatever;  that 
he  had  nothing  to  do  with  them  at  all ;  it  was  on 
his  own  account. 

Q.  He  was  doing  business  on  his  own  ac- 
count ? 

A.  On  his  own  account,  ves  sir.  He  told  me 
that  several  times. 

Q.  And  what  was  his  actions  in  regard  to 
them  not  knowing  what  he  was  doing  in  regard 
to  your  land?  State  Avhether  or  not  he  tried  to 
keep  that  from  them,  or  talked  with  you  where 
they  couldnt  hear  you. 

A.    He  did;  he  tried  to  keep  it  secret. 

Q.    He  tried  to  keep  it  from  them? 
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A.  Yes,  sir.  He  took  me  out  in  the  directors' 
room,  and  didn't  want  anybody  to  liear  Avliat  lie 
Avas  doing. 


JOHX  H.  LITTLE 
We  also  call  the  Court's  attention  to  the  evidence 
of  John  H.  Little,  page  1624  of  the  record : 

Q.    Then  your  arrangement  with  Robnett  was 
not  carried  out? 
A.    Xo,  it  was  not. 

Q.  And  did  you  say  that  Kettenbach  toki  .0.1 
that  he  had  nothing  to  do  with  Robnett's  deal, 
or  the  sale  that  Robnett  Avas  to  make  of  the  land, 
or  something  of  that  sort? 

A.  Well,  yes,  if  I  remember  correctly.  It 
is  all  so  long  ago  that  the  deal  nearly  all  has 
gone  from  my  mind,  except  just  the  main  points 
of  the  case.  ***** 

To  the  same    effect    is    this    Avitness's    CAidence, 
appearing  on  page  1()20  of  the  j-ecord. 


CARRIE  D.  MARIS  REXFORD 

On  page  2089  the  Avitness  Carrie  D.  Maris  Rexford 
states  that  she  had  no  understanding  or  agreement 
AAdth  either  of  the  defendants,  and  testifies  as  fol- 
lows : 

Q.  XoAv,  at  any  of  these  times  Avhen  you  en- 
tered the  bank  to  see  Robnett  you  had  no  con- 
A^ersation  Avith  Kester  or  Kettenbach,  did  you? 
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A.  Never.  Clarence  Kobnett  is  the  only  one 
I  ever  had  any  dealings  with  at  all. 

Q.  Did  he  make  an  effort  to  have  his  conver- 
sations ont  of  the  presence  of  Kettenbach  and 
Kester  ? 

A.  Well,  I  don't  know  that  these  gentlemen 
were  ever  present  at  the  conversations  at  all. 
Now,  possibly, — I  conldn't  tell  you, — possibly 
they  were  in  the  bank  when  he  handed  me  out 
that  money ;  but  I  never  had  any  dealings  Avith 
them,  and  Avhoever  it  was  behind  there  in  the 
bank  I  would  pass  the  time  of  day. 

Q.  You  never  had  any  agreement  or  under- 
standing that  you  would  sell  your  land  to  Kester 
and  Kettenbach? 

A.    Never.    That  was  never  mentioned.  *  *  *  * 


DRITKY  M.  GAMMON 

On  page  2111  the  witness  Drury  M.  Gammon  testi- 
fies : 

Q.  Mr.  Gammon,  you  never  had  any  arrange- 
ment or  agreement  with  Kester  or  Kettenbach 
regarding  your  claim,  did  you. 

A.    No,  sir. 

Q.  You  never  had  any  conversation  with 
them  at  all? 

A.    No,  sir. 

Q.  Neither  of  these  gentlemen  were  present 
at  any  time  when  yon  talked  with  Clarence  Rob- 
nett  regarding  it? 

A.    No,  sir. 
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COLBY  &  EMEKY  ^IROUP 
The  record  shows  that  these  ejitrymen  all  live  on 
the  North  Fork  of  the  Clearwater  River,  Avith  no 
means  of  transportation  except  by  pack  horses  or 
team  many  miles  from  the  City  of  Lewiston,  and  in 
a  place  where  they  wonld  not  ordinarily  con-.e  in  con- 
tact with  the  defendants. 

These  various  groups  comprise  practically  all  the 
claims  about  which  there  appears  to  be  any  question, 
and  it  appears  to  us  that  the  defendants  had  little 
or  no  more  opportunity  to  come  in  contact  with  the 
entrjanen  than  did  the  defendants  in  the  Barber 
Lumber  Compafiy  case. 

The  defendants  all  testify  that  they  knew  nothing 
about  the  dealings  of  Robnett,  or  his  negotiations  or 
transactions  with  the  entrymen;  that  it  was  never 
brought  to  their  attention,  and  the  evidence  of  the 
witnesses  hereinbefore  referred  to  bears  out  that 
contention  and  strongly  corroborates  the  evidence  of 
the  defendants  in  that  respect. 


SPECULATION 
On  pages  278  to  290  of  appellant's  brief  is  an  argu- 
ment and  discussion  under  the  heading  of  "Specula- 
tion."    Counsel  sets  forth  the  argument  appearing 
in  the  Congressional  Record,  relative  to  the  enact- 
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rient  cf  the  Stone  &  Timber  Law,  and  wherein  cer- 
tain features  of  tlie  law  were  debated,  especially  the 
specnlative  feature  of  the  same.    From  an  examina- 
tion of  these  debates  quoted,  and  the  record  in  rela- 
tion to  the  arguments  in  support  of  and  against  the 
enactment  of  the  law,  it  appears  that  the  discussions 
quoted  were  all  prior  to  the  amendment  of  the  bill 
striking  out  the  provisions  that  the  applicant  should 
swear  that  he  was  not  seeking  the  land  for  the  pur- 
pose of  selling  it.     Page  285  of    appellant's    brief 
shows  clearly  that  Congress  eliminated  the  proposed 
amendment  embodying  the  provision  that  the  land 
should  not  be  taken  for  sale.    Under  the  provisions 
of  the  Williamson  Case,  the  Budd  Case,  the  Barl)er 
Lumber  Company  case,  and    other    decisions,    the 
courts  hold  the  entryman  has  a  perfect  right  to  take 
the  land  with  a  view  to  selling  it   if  he  desires,  sub- 
sequent to  the  time  he  fdes  his  sworn  statement.  The 
argument  of  counsel  in  relation  to  the  speculative 
feature  of  the  case  is  not  in  point,  and  does  not  sus- 
tain his  contention.     The  record  of  Congress  pro- 
duced is  conclusive  that  Congress  refused  to  prohibit 
an   application  with  a  view  to   sell,    provided    no 
agreement  for  sale  prior  to  filing  the  application  is 
made.    If  the  transaction  is  free  from  any  contract 
or  arrangement  for  sale  at  that  time,  direct  or  in- 
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direct,  and  is  not  tlien  taken  for  the  nse  and  benefit 
of  another,  it  is  not  taken  for  speculation  Avithin  the 
meaning  of  the  law  as  finally  enacted.  Any  specula- 
tion resulting  from  a  transaction  taking  place  after 
the  filing  of  the  application  is  not  prohibited. 

It  seems  that  counsel  has  shifted  his  position  from 
a  prior  agreement,  and  from  an  effort  to  acquire 
more  land  than  the  law  allows  to  one  person,  or 
more  than  one,  to  the  question  of  speculation.    The 
appellant  started  on  one  theory  when  this  litigation 
was    instituted,    (agi^eement  prior  to  final  proof), 
shifted  to  another  in  the  trial  and  the  argument  in 
the  lower  court,    (agreement  prior  to  application, 
and  excess  acquisition),  and  then  shifts  to  another 
in  this  court.      The  Williamson  and  Biggs  cases 
caused  the  first  shift,  and  the  Barber  Lumber  Com- 
pany Case  caused  the  second  and  last  to  the  doctrine 
of  speculation. 

Since  it  is  permissible  to  take  the  land  though  with 
a  view  to  selling  it,  where  there  has  been  no  arrange- 
ment to  sell,  the  law  cannot  condemn  such  a  taking 
on  the  ground  it  is  speculative.  Then  what  is  coun- 
sel's definition  of  the  speculation  prohibited?  Ours 
is  that  only  that  speculation  is  prohibited,  which  the 
Statute  and  the  Supreme  Court's  definition  of  it  pro- 
hibits, viz.,  any  speculation  rooted  in  an  arrange- 
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nient  in  existence  at  the  time  of  filing.  There  is  no 
prohibition  of  any  speculation  connected  with  any 
sul  sequent  deal.  A  speculation  consists  of  a  deal  of 
•^ome  kind  for  profit— some  being-  so  bald  as  to  be 
prohibited,  as  gambling,  or  a  lottery,  and  others 
shading  down  through  eyery  degree  to  almost  eyery 
act  of  buying  or  inyesting  in  anything  with  hope  of 
profit.  The  statute  draws  the  line  only  upon  any 
arrangement  existing  at  the  time  of  filing. 

\A^hateyer  may  haye  been  said  in  the  early  debates, 
while  the  bill  prohibited  taking  with  a  yiew  to  sale, 
and  limiting  to  acquisition  for  use  only  for  fencing, 
mining,  building,  etc.,  etc.,  when  the  prohibition 
against  sales  was  stricken  out,  there  remained  noth- 
ing to  preyent  a  subsequent  sale. 

"Eyery  interest  in  lands  is  the  subject  of  sale 
and  transfer,  unless  prohihiied  hii  statute,  and 
no  loords  allowing  it  are  neeessari/." 

St.  Louis  Smelting  &  Refining  Co.  ys  Kemp 
104  r.  S.  ():ir>()57 

2(y  L.  Ed.  875,  882. 

Counsel  relies  upon  the  dissenting  opinion  of  Jus- 
tice McKenna  in  the  case  of  Haffmann  ys.  Gross, 
199  U.  S.  342-349. 

As  sustaining  his  contention  in  regard  to  specu- 
lation. This  citation  appears  at  page  289  of  appel- 
lant's brief.    In  the  desenting  opinion  of  Justice  Mc- 
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Kemm  the  justice  hekl  tliat  it  was  unlawful  to  make 
tlie  agreement  to  sell  prior  to  filing,  and  tliat  the 
agreement  in  that  case  was  so  made  and  in  violation 
of  the  pre-emption  law.    The  majority  of  the  court 
held  the  agreement  was  not  on  Adolation  of  the  pre- 
emption law  and  that  the  same  should  be  enforced. 
On  page  318  of  appellant's  brief  counsel  states: 
"There  was  nothing  irrational    in    ^0^^^^ 
tellino-  Kettenbach  the  condition  upon  which  He 
had  procured  Benton  to  make  the  en^^T,  a^^the>- 

were%ill  engaged  in  the  ^^^^^^''f^rl^  ^^^1 
curing  of  timber  claims  unlawfully  :    and    all 
were  acting  in  concert  in  that  business. 
The  foregoing  statement  is  unsupported  by  the 
evidence.    It  conclusively  appears  that  Robnett  had 
no  connection  with  the  defendants  whatever,  and  the 
defendants  did  not  procure  timber  claims  unlawful- 
ly.   The  evidence  of  the  Cxovernment's  own  witnesses 
shows  that  upon  various  occasions  Robnett  conceal- 
ed his  transactions  from  the  defendants,  and  stated 
to  witnesses  that  he  had  no  connection  with  the  de- 
fendants whatever.     Robnett  also   testified   to    the 
same  state  of  facts  when  he  appeared  as  a  witness  in 
the  criminal  cases  hereinabove  referred  to.     Rob- 
nett's  evidence  that  he  ^^  as  connected  with  the  de- 
fendants is  denied  by  all  of  the  defendants  and  also 
by  disinterested  witnesses  who  appeared  not  only 
for  the  defendants  but  for  the  appellant  as  well. 
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The  statement  appearing  on  page  318  is  unwarrant- 
ed and  unsupported  by  the  evidence. 

KINSFOLK  OF  KESTER  AXD  KETTENBACH 
On  page  326,  under  the  heading  "Kinsfolk  of  Kes- 
ter  and  Kettenbach  Avho  hold  titles  in    trust    for 
them,"  appears  the  names  of  various  entrymen  who 
have  never  transferred  their  claims  to  the  defend- 
ants, or  either  of  them.     Counsel  contents  himself 
with  the  broad  statement  that  they  are  holding  these 
claims  in  trust  for  the  defendants.    There  is  not  a 
particle  of  evidence  to  support  it,  and  the  question 
of  paying  taxes  upon  the  land,  or  of  accompanying 
the  entrymen  and  entr;\^vomen  to  the  land,  is  insuf- 
ficient   to    warrant    the    cancellation  of  the  titles. 
Then,  it  appears  that  upon  various  occasions  money 
was  sent  to  the  Lewiston  Xational  Bank  for  the  pay- 
ment of  taxes  and  as  the  defendants  Kester  and 
Kettenbach     were    connected    with    the    Lewiston 
National  Bank,  the  same  were  paid  by  them  in  that 
way. 

IMPEACHMENT  OF  WITNESSES 
On  page  344  of  appellant's  brief  appears  the  fol- 
lowing statement : 
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"In  vieAV  of  what  Las  been  said,  showing  the 
conceded  hostility  of  the  Government  witnesses 
to  the  Government,  their  bias  in  favor  of  th. 
defendants,  which  is  disclosed  throughout  the 
cross-examination,    the    Government    was    tre- 
nuentlv  surprised  in  its  direct  examination,  it 
is  clear  that  counsel  for  complainant  were  en- 
titled to  cross-examine  the  witnesses  called  by 
them." 
The  record  does  not  show  that  a  single  Avitness 
was  hostile  to  the  Government.    As  was  said  in  the 
Barber  Lumber  Company  case,  the  only  reason  they 
might  appear  to  be  hostile  is  because  their  evidence 
did  not  sustain  the  appellant's  contention.    When  a 
witness's  evidence  did  not  sustain  appellant's  con- 
tention, it  was  then  that  counsel  proceeded  to  cross- 
examine  the  Avitness  and  attempt  to  impeach  him  in 
various  ways.  The  record  does  not  justify  the  action 
of  counsel,  nor  sustain  counsers  contention  that  he 
was  entitled  to  even  lead  the  Avitnesses,  much  less 
cross-examine  and  attempt  to  impeach  them. 

FINAL  PKOOFS 

Counel  contends  that  he  was  justified  in  violating 

the  rule  announced  in  the    Williamson    Case,    the 

Biggs  Case,  and  others,  and  in  introducing  the  final 

proofs  as  evidence  and  the  statement  of  the    wit- 
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nesses  given  upon  final  proof,  and  it  is  with  this 
evidence  that  counsel  sought  to  impeach  his  own 
witnesses  and  endeavor  to  induce  them  to  testify  in 
accordance  with  appellant's  contention.  If  the  de- 
cisions in  the  Budd  Case,  the  Williamson  Case,  the 
Biggs  Case  and  the  Barber  Lumber  Company  Case 
are  to  be  followed,  the  admission  in  evidenr-e,  oA^er 
the  defendants'  objection,  of  the  final  proof  papers 
and  evidence  of  the  witnesses  given  upon  final  proof, 
was  error. 

We  respectfully  submit  that  the  decree  of  the  dis- 
trict court  should  be  affirmed. 

GEO.  W.  TAXNAHILL, 
Attorney  for  Appelkes 
William  F^  Kettenbach,  George  H.  Kester, 
William  Dw^-er,  Elizabeth  White,  Edna  P. 
Kester,  Martha  E.  Hallett    and    Kitty  E. 
Dwver. 
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United    States    of    America, 
appellant, 


William  F.  Kettenbach,  George  H. 
Kester,  Clarence  W.  Robnett,  Wil- 
liam Dwyer,  and  Frank  W.  Ketten- 
bach,  appellees. 

The    United    States    of    America,^ 
appellant, 

V. 

William  F.  Kettenbach,  George  H. 
Kester,  Clarence  W.  Robnett,  Wil- 
liam Dwyer,  The  Idaho  Trust  Com- 
pany, a  corporation;  The  Lewiston 
National  Bank,  a  corporation;  The 
Clearwater  Timber  Company,  a  cor- 
poration; Elizabeth  W.  Thatcher, 
Curtis  Thatcher,  Elizabeth  White, 
Edna  P.  Kester,  Elizabeth  Ketten- 
bach, Martha  E.  Hallett,  and  Kitty 
E.  Dwyer,  appellees. 

The    United    States    of    America,  ^ 
appellant, 

V. 

William  F,  Kettenbach,  George  H 
Kester,  and  William  Dwyer,  appellees.  ^ 


^No.  2209. 


,No.  2210. 


No.  2211. 


REPLY    BRIEF    ON  BEHALF    OF    APPELLANT. 
Three  briefs  on  behalf  of  the  appellees  have  been 
filed  in  these  cases.     Mr.  Tannahill  filed  an  original 


brief  and  also  a  supplemental  brief  on  jjehalf  of 
appellees  William  F.  Kettenbach,  Cieorge  H.  Kester, 
William  Dwyer,  Elizabeth  White,  Edna  P.  Kester, 
Martha  E.  Hallett,  and  Kittie  E.  Dwyer.  Mr.  Babb 
filed  a  brief  on  behalf  of  appellees  Frank  W.  Ketten- 
bach, Clearwater  Timber  Company,  Idaho  Trust  Com- 
pany, Lewiston  National  Bank,  and  Potlach  Lumber 
Company. 

For  the  convenience  of  the  court  and  in  order  to 
avoid  confusion,  these  briefs  will  be  referred  to  herein 
as  Tannahill's  original  brief;  Tannahill's  supple- 
mental brief;  and  Babb's  brief. 

The  briefs  of  appellees  present  to  the  court  the 
facts  in  a  form  to  magnify  isolated,  minor  and  imma- 
terial circumstances,  to  distort  the  evidence,  and  to 
virtuall}^  conceal  the  essential  form  and  substance  of 
the  evidence  as  it  was  presented  before  the  special 
examiner.  As  a  result  the  court  gets  therefrom  only 
a  confused  and  fragmentary  picture  without  the  per- 
spective which  is  apparent  when  the  entire  evidence 
is  viewed.  Furthermore,  in  them  the  good  faith  of 
counsel  and  other  representatives  of  the  Govern- 
ment is  assailed  both  in  the  conduct  of  the  cases  in 
the  lower  court,  and  also  in  the  presentation  of  them 
to  this  court. 

It  will  be  noted  that  the  principal  appellees  in 
these  cases  have  been  before  this  court  on  two  other 
occasions  (in  the  Lewiston  National  Bank  cases,  and 
the  Land  Fraud  cases)  in  the  past  few  years,  and  that 
each  time  they  were  represented  by  counsel,  one  of 
whom  appears  for  them  in  the  present  cases;  that 


though  the  counsel,  special  agents,  and  many  of  the 
witnesses  for  the  Government  in  said  cases  were  not 
the  same,  the  records  show  that  affidavits  were  filed 
on  behalf  of  appellees  in  both  of  them  in  an  effort 
to  show  that  the  representatives  of  the  Government 
had  endeavored  improperly  to  influence  both  juries; 
that  in  both  of  said  cases  said  appellees  were  able  to 
secure  witnesses  who  testified  that  certain  of  the 
Government's  witnesses  had  made  statements  in  their 
hearing  contrary  to  what  they  testified  at  said  trials, 
and  produce  affidavits  they  had  obtained  from  the 
Government  witnesses  containing  statements  at  vari- 
ance with  their  sworn  testimony;  and  an  attempt 
was  made  to  show  that  the  counsel  and  other  repre- 
sentatives of  the  Government  threatened  or  intimi- 
dated or  otherwise  improperly  influenced  the  wit- 
nesses who  testified  in  its  behalf,  all  of  which,  how- 
ever, met  with  small  success.  Notwithstanding  the 
futility  of  such  practice  a  similar  system  has  been 
engaged  in  on  behalf  of  the  appellees  mentioned  in 
the  present  cases.  Whether  counsel  think  this 
proper  forensic  tactic  or  the  ethics  of  legal  practice 
we  feel  confident  that  in  this  court  the  course  thus 
pursued  will  defeat  its  own  purpose  and  by  reason 
of  the  character  of  the  proof  offered  to  that  end  it 
will  fall  of  its  own  weight. 

The  Government's  original  brief  gives  a  statement 
of  the  facts  relative  to  each  entry  and  the  pages  of 
the  record  upon  which  the  evidence  in  support 
thereof  appears  are  cited.  It  is  not  pretended  that 
everything   that   every   witness   said   in   connection 


with  the  entries  is  mentioned,  but  a  fair  statement  of 
the  evidence  affecting;  each  entry  is  made  and  the 
true  facts  are  frankly  met  and  discussed. 

APPELLANT  SHIFTS  POSITION. 

It  is  contended  by  appellees  that  the  Government 
has  abandoned  the  contention  urged  upon  the  lower 
coiu't  that  the  timber  and  stone  act  is  violated  if  one 
person  acquires  more  than  160  acres  of  timber  land, 
and  that  the  Government  has  shifted  from  the  posi- 
tion taken  in  the  trial  court  that  the  proof  show^ed 
that  the  entries  were  made  pursuant  to  antecedent 
a^eements,  to  the  claim  that  they  were  made  upon 
speculation  and  that  that  view  of  the  cases  was  not 
presented  at  the  trial,  but  for  the  first  time  in  this 
court. 

(a)  We  insisted  in  the  lower  court  that  the  evidence 
w^as  sufficient  to  show  that  the  appellees  conspired 
to  acqube  through  the  timber  and  stone  act  an  area 
of  land  greatly  in  excess  of  the  amount  and  area 
which  they  could  law^fuUy  acquire  either  individually 
or  collectively  as  charged  in  the  bills  of  complaint, 
and  that  they  procured  the  entrymen  to  make 
entries  in  pursuance  of  the  conspiracy,  the  purpose 
being  to  defeat  the  letter  as  w^ell  as  the  spirit  of  said 
act  by  using  the  agencies  of  the  second  section  of  said 
act  to  defeat  the  prohibitions  of  the  first  section 
thereof,  and  that  appellant  w^as  entitled  to  the  relief 
sought  even  though  the  entrymen  did  not  sw^ear 
falseh^  in  making  their  initial  application. 

United  States  v.  Trinidad  Coal  Co.  137  U.  S., 
160. 

United  States  v.  Keitel,  211  U.  S.,  370. 


In  the  Barber  Lumber  Company  case  (172  Fed., 
948),  Judge  Bean  said: 

That  it  is  a  fraud  upon  the  Government  for 
an  individual  or  an  association  of  individuals 
to  undertake  to  acquire  a  larger  area  of  public 
land  under  the  act  referred  to  than  such  a  party 
or  association  are  entitled  to  in  their  own  right, 
may  be  conceded. 

As  this  court  in  deciding  the  same  case  on  appeal 
(194  Fed.,  31)  did  not  consider  the  contention  sound 
it  was  not  urged  upon  the  court  again  in  the  present 
cases. 

(b)  Appellant  maintains  that  the  evidence  in  the 
present  cases  shows  that  some  of  the  entries  were 
made  pm'suant  to  antecedent  agreements,  that  others 
were  made  upon  speculation  and  that  still  others 
were  made  both  upon  an  vniderstanding  and  agree- 
ment and  also  upon  speculation. 

(c)  Counsel  are  in  error  in  stating  that  the  relief 
sought  because  of  the  speculative  feature  of  the 
entries  was  urged  for  the  first  time  in  this  court. 
In  the  lower  court  we  contended  that  even  though 
the  evidence  should  not  warrant  the  conclusion  that 
a  conspiracy  between  the  appellees  and  others  had 
been  entered  into,  if  it  showed  that  the  entry  men 
applied  to  purchase  the  tract  by  him  or  her  sought 
to  be  entered,  on  speculation,  and  not  in  good  faith 
to  appropriate  the  same  to  his  or  her  own  exclusive 
use  and  benefit,  and  that  the  appellees  or  their  agents 
knew  of  that  fact,  as  to  such  entries  the  Government 
was  entitled  to  the  relief  prayed. 
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SPECULATION. 

We  have  discussed  this  feature  of  the  cases  in  our 
original  brief  (pp.  278-290)  and  urged  that  the 
Supreme  Court  in  deciding  the  Budd  and  other 
cases  arising  under  the  timber  and  stone  act  had  not 
considered  the  speculative  feature  of  the  entries 
denounced  by  the  act,  and  that  the  expressions  in 
said  cases  that  seem  to  dispose  of  that  question  are 
obiter  dicta  as  that  particular  phase  of  the  statute 
was  not  before  the  court  nor  necessary  of  comment 
in  deciding  the  cases. 

It  has  been  held  that — 

The  opinion  of  a  court  can  not  be  relied 
upon  as  a  binding  authority,  unless  the  case 
called  for  its  expression. 

Re  City  Bank  of  New  Orleans,  3  How.,  292;  that — 

Where  a  point  has  not  been  contested  in  a 
former  decision  the  court  is  not  bound  by 
views  expressed  therein. 

Cross  V.  Burke,  146  U.  S.,  82;  that— 

An  expression  of  opinion  upon  a  point  not 
decided  by  the  court  is  a  mere  dictum,  lacking 
the  force  of  a  judicial  determination. 

McCormick  Harvesting  Machine  Co.  v.  C.  Aultman 
Co.,  169  U.  S.,  606;  that— 

The  doctrine  of  stare  decisis  is  a  salutory 
one,  but  it  only  arises  in  respect  of  decisions 
directly  upon  the  point  in  issue. 


Pollock  V.  Famiefs  Loan  &  Trust  Co.  (Income  Tax 
case),  157  U.  S.,  429— 

See  also  Bardes  v.  First  Nat.  Bank,  178  U.  S., 
524. 

Harriman  v.  Northern  Securities  Co.,  197 
U.  S.,  244; 

Cohen  v.  Virginia,  6  Wheat.,  264; 

Plumley  v.  Mass.,  155  U.  S.,  461; 

Northern  Nat.  Bank  v.  Porter  Twp.,  IIOU.  S., 
608. 

Counsel  for  appellees  contend  that  the  discussion 
in  Congress  relative  to  the  speculative  feature  of 
entries  to  be  made  under  the  timber  and  stone  act 
"  were  prior  to  the  amendment  of  the  bill  striking  out 
the  provisions  that  the  applicant  should  swear  that 
he  was  not  seeking  the  land  for  the  purpose  of  selling 
it."  (Tannahill's  Sup.  B.,  45.)  The  present  bill  as 
it  passed  both  Houses  of  Congress  was  not  an  amend- 
ment of  any  other  bill,  but  was  in  the  same  language 
as  the  bill  that  had  passed  the  Senate  at  the  preceding 
Congress  except  the  words  "and  not  for  sale"  were 
not  contained  in  the  bill.  Thus  the  apphcant  had  to 
swear,  among  other  things,  "  that  he  does  not  apply 
to  purchase  the  same  on  speculation,  Ixit  in  good 
faith  to  appropriate  it  to  his  own  exclusive  use  and 
benefit  (and  not  for  sale),"  the  other  requirements 
of  the  applicant  being  the  same  in  both  bills.  It 
seems  clear  that  the  purpose  of  the  act  was  to  allow 
persons  who  had  need  for  timber  lands  in  connection 
with  their  farms,  mines,  or  other  industries  to 
acquire  the  same,  but  the  entries  were  not  to  be  made 
for  the  purpose  of  speculation  or  for  the  use  and 
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benefit  of  any  person  )3ut  themselves,  without  any 
restriction  upon  them,  however,  as  to  the  disposition 
of  the  land  after  they  had  acquired  the  title  thereto. 
If  at  the  time  a  person  made  application  to  enter  a 
timber  claim  he  had  no  agreement  that  the  title  he 
should  acquire  should  inure  to  the  l)enefit  of  another, 
or  that  he  had  not  determined  to  enter  the  claim 
merely  on  speculation,  the  statute  has  not  been 
violated.  Had  the  words  "and  not  for  sale"  been 
incorporated  into  the  present  act  they  might  have 
restricted  the  sale  of  the  claim  under  any  circum- 
stances at  any  time.  These  words,  however,  were 
omitted  from  the  present  act,  but  the  word  ''  specu- 
lation" is  incorporated  therein  as  it  was  in  all  the 
other  proposed  statutes  on  the  subject,  and  it  must 
be  concluded  that  Congress  meant  that  the  word 
should  have  some  significance,  and  it  is  even  more 
apparent  that  it  did  so  intend  by  reason  of  its  omis- 
sion of  the  words  "and  not  for  sale"  which  appear 
in  the  second  succeeding  line  after  the  word  "  specu- 
lation" in  the  proposed  act  that  failed  of  passage. 

In  further  support  of  the  contention  that  the  word 
''speculation"  has  a  significant  bearing  upon  the 
statute  and  of  the  intention  of  Congress  in  not  elimi- 
nating it  from  the  bill  we  cite  the  case  of  Williamson  v. 
U7iited  States,  207  U.  S.,  425,  459. 

The  court  after  stating  that  one  of  the  requirements 
of  section  2  of  the  timber  and  stone  act  is  that  the 
applicant  shall  declare  that  he  makes  the  application 
not  for  the  purpose  of  speculation  but  in  good  faith, 
*    *    *     said: 


"  Examining  the  items  (of  the  thii'd  section)  which 
the  statute  requu-es  the  apphcant  to  make  proof  of, 
after  showing  pubhcation,  it  is  apparent  that  while 
some  of  the  things  referred  to  in  the  prior  section,  and 
which  are  required  to  be  stated  in  the  preUminary 
proof  are  reiterated,  all  requirement  is  omitted  of  an}' 
statement  regarding  a  speculative  purpose  on  the  part 
of  the  applicant,  his  bona  fides,  and  his  intention  to  ac- 
quh-e  for  himself  alone.     When  the  context  of  the 
statute  is  thus  brought  into  view  we  are  of  the  opinion 
that  it  can  not  possibly  be  held  without  making  by 
judicial  legislation  a  new  law,  that  the  statute  exacts 
from  the  applicant  a  reiteration,  at  the  final  hearing, 
of  the  declaration  concerning  his  purpose  in  acquu'ing 
title  to  the  land,  since  to  do  so  would  be  to  construe 
the  statute  as  including  in  the  final  hearing  that  which 
the  very  terms  of  the  statute  manifests  were  intended 
to  be  excluded  therefrom.     We  say  this,  because  as 
the  thu'd  section  reexacts  in  the  final  application  a 
reiteration  of  some  of  the  requbements  concerning  the 
character  of  the  land  made  necessary  in  the  first  appli- 
cation and  omits  the  requii'ement  as  to  the  bona  fides, 
etc.,  of  the  applicant,  it  follows  under  the  elementaiy 
rule  that  the  inclusion  of  one  is  the  exclusion  of  the 
other,  that  the  reexacting  of  a  portion  only  of  the  re- 
qunements  was  equivalent  to  an  express  declaration 
by  Congress  that  the  remaining  requnements  should 
not  be  exacted  at  the  final  proof.    And  this  becomes 
particularly  cogent  when  the  briefness  of  the  act  is  con- 
sidered, when  the  propinquity  of  the  two  provisions  is 
borne  in  mind,  a  propinquity  which  excludes  the  con- 
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ception  that  the  legislative  mind  could  possibly  have 
overlooked  in  one  section  the  provisions  of  a  section 
immediately  preceding,  especially  when  in  the  last 
section  some  of  the  requirements  of  the  prior  section 
are  reexpressed  and  made  applicable  to  the  final  state- 
ment, *  *  *  These  conclusions  are  directly  sus- 
tained by  a  recent  ruling  in  Adams  v.  Church,  193  U. 
S.,  510,  construing  the  timber  culture  act.  Under 
that  law  an  applicant  for  entry  was  obliged,  among 
other  things,  in  making  his  application  to  swear  to  his 
good  faith  and  its  absence  of  speculative  purpose,  in  the 
exact  words  of  the  statute  now  under  consideration." 

ANTECEDENT  AGREEMENTS. 

We  have  discussed  a  number  of  the  cases  arising 
out  of  entries  made  under  the  timber  and  stone  act 
pursuant  to  a  prior  agreement  (Gov.  brief,  252-278), 
but  in  addition  to  those,  is  the  case  of  United  States  v. 
Belts,  192  Fed.,  708,  711,  in  which  Judge  Wolverton 
said : 

The  defendant  denies  that  there  was  any 
previous  agreement  or  understanding  w^ith  any 
of  these  parties  to  purchase  their  land  when 
title  was  acquired  by  them.  If  it  be  that 
there  were  no  such  express  agreements, 
there  must  have  heen  a  tacit  agreement  in 
each  case.  Defendant  was  the  only  person 
vitally  interested  in  procuring  the  titles, 
and  he  was  paying  all  the  expenses,  even  to 
the  extent  of  the  purchase  price  of  the  land 
from  the  Government;  and  was  it  not  ex- 
pected, and  even  understood,  that  he  was 
finally  to  acquire  the  title  ]:)y  purchase  from 
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the  entrymeii,  and  this  on  an  understanding 
reached  at  or  before  the  time  the  entries  were 
made?  It  seems  not  ivithin  the  bounds  of 
reason  that  it  could  he  otherwise; 

and  also  United  States  v.  Smith,  181  Fed.,  545,  549, 
in  which  Judge  Bean  said: 

It  is  true  that  there  was  no  express  agree- 
ment with  the  several  applicants  in  either 
case  that  the  entries  should  be  made  for  the 
use  and  benefit  of  another,  but  it  is  the  effect 
of  the  entire  testimony.  As  Puter  states  in 
his  testimony  the  conspirators  studiously 
avoided  entering  into  such  an  express  con- 
tract or  agreement,  for  they  knew  that  it 
would  be  such  an  evidence  of  fraud  as  would 
invalidate  the  entry,  but  caused  it  to  be 
reported,  and  the  applicants  to  be  advised 
by  other  parties,  that  if  they  would  make 
the  applications  they  would  receive  upon 
making  final  proof  the  stipulated  sum,  and 
they  acted  on  such  understanding  in  making 
the  application  and  subsequently  conveying 
the  property  as  directed  by  Puter  and  Mc- 
Kinley  and  Mealey. 

The  entrymen  in  this  case  also  gave  mortgages  to 
secure  the  money  advanced.  The  latter  case  was 
affirmed  and  the  finding  of  facts  therein  approved  by 
this  court  in  United  States  v.  S7nith  ct  al,  196  Fed.,  593, 
595. 

SPECULATION  AND  ANTECEDENT  AGREEMENTS. 

In  addition  to  what  is  shown  throughout  our 
original  brief  in  regard  to  the  appellees'  purpose  and 
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intention  of  acquiring  timber  lands,  the  trial  court 
in  referring  to  the  matter,  said: 

Upon  the  one  hand,  it  is  undoubtedly  true 
that  the  defendants  were  acquiring  timber 
lands,  and  w  re  lending  encouragement  and 
assistance  to  qualified  entrymen,  with  the  hope 
at  least  that  they  would  be  able  to  purchase 
the  title  after  it  passed  from  the  Government 
into  private  ownership.  At  least  in  some 
quarters  of  the  community  the  belief  prevailed 
that  so  long  as  there  was  no  contract  in  writing, 
a  verbal  agreement  or  a  tacitunder  standing 
was  not  in  violation  of  the  law;  and  we  are  not 
without  evidence  of  the  fact  that  the  idea  was 
more  or  less  generally  entertained  that  so  long 
as  the  entryman  w^as  qualified  and  the  Govern- 
ment was  l^eing  paid  the  price  which  it  asked 
for  the  land  no  wrong  would  be  done  by  an 
evasion  of  the  technical  requirements  of  the 
law.     (R.,  363.) 

Again  the  court  said: 

That  O'Keefe  was  actuated  both  by  a  feeling 
of  friendliness  to  the  entryman  and  by  the 
hope,  if  not  the  expectation,  that  sooner  or 
later  Kester  and  Kettenbach  would  be  able  to 
acquire  title  to  the  claim  and  that  he  would 
receive  a  commission  or  compensation  in  some 
other  form,  and  that  Kester  by  reason  of  his 
business  relations  with  O'Keefe  and  his  hope 
of  securing  title  to  the  claims  sooner  or  later,  per- 
mitted O'Keefe  to  draw  from  the  funds  of  the 
l^ank  in  excess  of  the  credit  which  would  ordi- 
narily be  extended,     *    *    *.     (R.,  331.) 
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The  court  also  said: 

Unquestionably,  O'Keefe  got  the  money  at 
the  Lewiston  National  Bank  for  the  entrymen, 
and  it  is  wholly  probable  that  the  defendants 
Kettenbach,  Kester,  and  Dwyer  knew  that  it 
was  being  furnished  for  the  purpose  of  paying 
the  expenses  of  and  making  final  proof  upon 
the  entry.     (R.,  329.) 

And,  further,  in  commenting  upon  the  Robnett 
group,  the  court  said: 

The  understanding,  as  I  gather  it  from  all 
the  evidence  and  the  circumstances  disclosed 
by  the  record,  including  the  statements  of  the 
several  parties,  is  that  Robnett,  in  encourgaing 
these  men  to  make  entries  led  them  to  believe 
that  he  would  be  able  to  negotiate  a  sale  of  the 
lands  after  title  was  secured,  so  that  they 
would  realize  a  substantial  profit,  and  in  that 
belief  they  entered  the  lands  and  assumed  the 
mortgage  obligations  referred  to.     (R.,  323.) 

Apart  from  the  evidence  set  out  in  our  original 
brief  in  connection  with  each  entry  showing  that 
they  were  made  pursuant  to  prior  agreements  and 
on  speculation,  the  evidence  quoted  in  the  brief 
of  the  appellees  (TannahilFs  orig.  B.,  pp.  6  to  141) 
shows  that  the  claims  in  connection  with  which 
the  quotations  are  made  were  entered  in  such  in- 
stances pursuant  to  prior  agreements,  others  upon 
speculation,  and  others  pursuant  to  prior  agree- 
ment and  also  on  speculation.  It  must  be  borne 
in  mind  that  many,  if  not  almost  all,  of  the  entry- 
men  forming  the  Robnett  group,  the  O'Keefe  group, 
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the  Steffey  group,  and  others,  testified  to  the  effect 
that  they  entered  the  claims  for  the  purpose  of  selUng 
them  to  make  a  profit.  As  to  a  number  of  them, 
the  approximate  date  of  the  sale  and  the  amount 
of  profit  was  mentioned,  and  in  some  the  sale  was 
guaranteed,  and  the  money  to  initiate  and  perfect 
the  entries  was  furnished  as  heretofore  shown. 
If  it  could  be  held  that  in  such  circumstances  such 
entries  were  not  made  upon  speculation  in  viola- 
tion of  the  statute,  and  that  the  other  evidence 
relative  to  the  entries  was  not  sufficient  to  justify 
the  finding  that  they  were  made  pursuant  to  prior 
agreements,  what  would  prevent  an  agent  of  a 
timber  company,  his  principal  not  being  disclosed, 
in  inducing  any  number  of  persons  to  enter  timber 
claims,  and  to  say  to  them  that  they  will  be  able  to 
sell  them  within  a  stated  period;  and  furnish  them 
a  part  or  all  of  the  money  to  purchase  the  land 
and  then  have  his  principal  negotiate  for  the  pur- 
chase of  the  lands  or  negotiate  the  sale  of  them 
himself  to  his  principal  f  Surely  claims  entered 
under  such  conditions  would  be  in  fraud  of  the 
statute. 

WITNESSES      HOSTILE,      RELUCTANT       AND      INTERESTS 

ADVERSE. 

Appellees  contend  that  the  only  hostility  evinced 
by  the  witnesses  on  behalf  of  the  Government  was 
that  they  failed  to  testify  in  support  of  the  charges 
made  in  the  bills;  that  the  Government  is  unquali- 
fiedly bound  by  all  the  testimony  of  its  witnesses 
and  that  in  urging  that  some  of  their  statements 
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are  inherently  improbable  or  contrary  to  other  proven 
facts  and  established  circumstances  is  an  attempt  to 
impeach  them. 

This  subject  is  discussed  in  our  original  brief  on 
pages  255  to  257,  340  to  350.  Further  on  the  same 
subject,  the  trial  court  mentioned  the  fact  that 
Wilson  was  a  reluctant  witness  (R.,  286)  and  that 
the  entrymen  forming  the  Steffey  group  were  also 
reluctant  witnesses  (R.,  351). 

It  was  held  in  Dravo  v.  Fahel,  132  U.  S.,  487,  490, 
that  "while  the  plaintiffs  were  not  concluded  by 
their  (plaintiff's  witnesses)  evidence  and  might  show 
that  they  were  mistaken  it  could  not  be  properly 
contended  by  the  plaintiffs  that  they  were  unworthy 
of  credit.  The  evidence  must  be  given  such  weight 
as  under  all  the  circumstances  it  is  fairly  entitled  to 
receive.'^ 

In  United  States  v.  Barber  Lumber  Co.,  172  Fed., 
948,  the  court  held  that  while  of  course  the  Govern- 
ment was  not  concluded  by  the  testimony  of  its 
own  witnesses,  it  could  not  insist  that  they  were 
unworthy  of  belief  or  that  their  testimony  should 
be  entirely  disregarded  and  that  unless  self-contra- 
dictory and  inherently  improbable  it  must  necessarily 
prevail  in  the  absence  of  countervailing  evidence. 

The  testimony  of  the  entrymen  Bashor  and  Joel  H. 
Benton  and  a  number  of  the  entrymen  forming  the 
O'Keefe  group  is  very  significant.  Bashor  testified 
on  behalf  of  the  Government  as  follows: 

Q.  Now,  did  you  have  any  talk  with  Will 
Kettenbach  about  this  claim? 
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A.  About  the  land? 

Q.  Yes. 

A.  No,  sir. 

Q.  Never  on  any  occasion? 

A.  No,  sir.  All  the  conversation  was  done 
through  Mr.  Robnett;  there  was  nothing  be- 
tween Kettenbach  and  I. 

Q,  Didn't  you  meet  Mr.  Will.  Kettenbach  on 
the  train  one  day  and  have  a  talk  with  him? 

A.  Well,  I  was  thinking — yes,  it  was  Ket- 
tenbach, too;  I  was  thinking  at  a  time  since, 
but  it  w^as  Kettenbach.  I  met  him  on  the 
train  as  I  went  to  Moscow^,  it  seems. 

Q.  AVhat  did  he  say  then? 

A.  I  told  him  I  had  just  received  a  letter 
from  Robnett  with  reference  to  the  timber 
land,  and  he  wanted  me  to  give  him  a  deed  to 
that  to  properly  satisfy  the  note  and  mort- 
gage. I  told  him  Robnett  wanted  me  to  turn 
it  over  to  Kettenbach;  the  letter  was  from 
Robnett  and  I  had  just  received  it  a  few  days 
before  meeting  Mr.  Kettenbach  on  the  train. 

Q.  WTiat  did  Kettenbach  say  to  you? 

A.  He  told  me  to  take  it  up  with  Robnett 
when  I  got  back  home.  I  told  Mr.  Ketten- 
bach I  w^ouldn't  take  it. 

Q.  AVhat  did  Kettenbach  say  he  w^as  giving 
for  those  claims,  over  and  above  the  notes? 

A.  About  $30.00,  that  was  about  what  it 
amounted  to.  I  think  he  was  offering  me  a 
$1,000.00,  but  that  is  about  what  it  amounted 
to — $30.00  above  notes  *and  interest.  That 
was  2  years  and  J  though  after  final  proof  was 
made." 
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This  shows  the  reluctance  of  the  witness  to  testify- 
freely,  and  a  disposition  to  eliminate  Kettenbach  as 
much  as  possible  from  any  connection  with  the  tran- 
saction ;  and  that  Robnett  was  acting  for  Kettenbach 
in  the  timber  transactions,  and  that  whereas  in  fact 
he  was  getting  but  $30.00  out  of  the  transaction, 
he  desired  to  make  it  appear  that  the  claim 
brought  $1,000.00,  and  volunteered  the  statement 
that  the  transfer  was  2 J  years  after  proof  was  made. 
The  evidence  of  this  witness  also  shows,  as  does  the 
evidence  of  the  other  entrymen  who  gave  notes  or 
mortgages  for  the  money  advanced,  the  method  pur- 
sued by  Kester,  Kettenbach,  and  Robnett  to  compel 
the  entrymen  to  comply  with  the  unlawful  agreements 
they  had  with  them.  Thus  they  would  advance  a 
little  over  $400  to  the  entrymen  and  take  a  note 
from  them  of  $700  to  $750  with  interest  at  12%  per 
annum.  The  note  and  interest  in  a  short  time  would 
amount  to  between  $800  and  $1,000.  In  many  in- 
stances that  amount  was  more  than  the  claim  would 
readily  sell  for.  Demand  would  then  be  made  for 
the  payment  of  the  note  and  foreclosure  threatened. 
Sometimes  Kester  and  Kettenbach  would  suggest 
that  the  entryman  sfiould  endeavor  to  sell  his  claim 
to  some  one  else.  In  one  instance  it  was  suggested 
that  the  entryman  pay  $5.00  a  month  on  account. 
The  entryman  under  the  conditions  stated  being  una- 
ble to  make  a  quick  sale  of  the  claim  and  fearing  the 
expenses  of  foreclosure  and  a  deficiency  judgment 
against  him,  or  appreciating  the  fact  that  a  payment 
of  $5.00  a  month  would  not  even  pay  the  interest  on 
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the  note,  would  naturally  convey  the  claim  to  Kes- 
ter  and  Kettenbach  on  whatever  terms  they  imposed. 
For  the  purpose  of  impeaching  Jlobnett  appellees 
(Tannahill's  orig.  B.,  97)  quote  from  the  cross- 
examination  of  Joel  H.  Benton  as  follows: 

Q.  I  will  ask  you,  Mr.  Benton,  if  during  the 
talk  with  Robnett  if  he  said  anything  to  you 
about  not  letting  Kettenbach  or  Kester  know 
of  his  purchasing  the  land,  or  of  his  arrange- 
ments with  you  ? 

A.  He  told  me  several  times  he  had  no  con- 
nection with  them  whatever,  that  he  had 
nothing  to  do  with  them  at  all;  it  was  on 
his  own  account. 

Q.  And  what  was  his  action  in  regard  to 
them  not  knowing  what  he  was  doing  in 
regard  to  the  land  ?  State  whether  or  not  he 
tried  to  keep  it  from  them,  or  talked  with  them 
or  where  they  could  hear  you. 

A.  He  did;  he  tried  to  keep  it  secret. 

Q.  He  tried  to  keep  it  from  them? 

A.  Yes,  sir;  he  took  me  out  in  the  directors' 
room  and  he  did  not  want  anybody  to  hear 
what  he  was  doing. 

The  testimony  of  this  witness,  given  at  the  pages 
referred  to  in  the  Government's  brief,  shows  his  hos- 
tility to  the  Government  and  his  bias  in  favor  of  the 
appellees.  The  portion  of  his  testimony  here  quoted 
is  inherently  improbable  when  you  consider  the  fact 
that  the  Robnett  entrymen  conducted  practically  all 
of  the  arrangements  in  connection  with  their  entries 
with  Robnett  at  the  bank,  some  of  them  being  there 
4  or  5  times  for  that  purpose;  that  Robnett  obtained 
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from  Kettenbach  the  money  for  11  of  them  to 
make  proof,  and  purchase  the  land,  and  that  Robnett 
negotiated  the  transfer  of  the  entries  to  Kettenbach. 
The  lower  court  found  that  O'Keefe  in  procuring 
the  entrymen  forming  his  group  to  make  entries  and 
furnishing  the  money  therefor  was  actuated  not 
only  by  the  hope  that  he  w^ould  later  acquire  the 
title  to  their  entries  for  Kester  &  Kettenbach,  but 
by  a  feeling  of  friendliness  toward  the  entrymen. 
The  testimony  of  the  entrymen  was  to  the  effect 
that  O'Keefe  was  extremely  friendly  toward  them 
and  that  his  disposition  and  impulses  were  such 
that  he  would  go  a  great  length  to  befriend  a  person 
whom  he  liked  and  that  he  would  have  advanced  to 
them  the  money  to  initiate  and  perfect  their  entries 
even  though  he  had  no  expectation  of  obtaining  the 
titles  to  the  claims  they  entered.  They  also  testi- 
fied that  when  they  conveyed  their  claims  to  O'Keefe 
that  he  assured  them  that  they  were  executing 
merely  a  bond  for  a  deed  and  that  they  could  redeem 
the  same  at  any  time  during  the  hfe  of  the  notes 
they  had  given  to  him,  when  in  fact  they  executed 
warranty  deeds.  Thus  in  one  breath  they  would 
lead  one  to  believe  that  O'Keefe  was  a  good  and 
unselfish  man  and  in  the  next  that  he  was  a  scamp 
and  would  impose  upon  his  near  relative  and  close 
friends.  The  testimony  of  the  said  witnesses  in  this 
respect  is  inconsistent,  and  the  fact  that  all  of  them 
executed  warranty  deeds  to  O'Keefe  either  the  day 
after  or  within  4  or  5  days  after  making  their  proofs, 
and  that  O'Keefe  in  turn  conveyed  the  claims  thus 
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acquired  to  Kester  and  Kettenbach  within  a  week 
thereafter,  which  deeds  the  latter  withheld  from  the 
record  for  a  year  and  a  half,  together  with  the  other 
facts  and  circumstances  surrounding  the  making 
of  the  entries  as  set  forth  in  the  Government's  origi- 
nal Imef  (see  discussion  "O'Keefe  Group"  Govern- 
ment brief  133  to  160  and  178  to  190),  renders  their 
testimony  in  this  respect  inherently  improbable. 

In  our  original  brief  (p.  255)  we  urged  that  the 
fact  that  many  of  the  entrymen  denied  on  cross- 
examination  that  they  made  agreements  anteced- 
ently to  making  their  applications  does  not  go 
far  in  any  instance  to  show  that  agreements  in  fraud 
of  the  statute  did  not  exist;  and  that  all  of  the 
entrymen  were  disposed  to  put  the  fairest  face 
possible  upon  their  conduct  and  the  more  so  in  cases 
where  their  conduct  was  felt  to  be  compromising; 
and  that  most  of  the  entrymen  were  manifestly  well 
disposed  towards,  if  not  actively  sympathetic  with 
the  defense.  Having  the  proper  regard  for  the 
purpose  of  cross-examination  and  the  reasons  that 
make  leading  questions  ordinarily  permissible  thereon 
we  still  contend  that  the  Government's  cases  should 
not  depend  solely  upon  what  the  witnesses  called  on 
its  behalf  testified  to  on  cross-examination.  So 
whether  or  not  any  one  of  the  entrymen  have  entered 
into  such  an  arrangement  as  is  forbidden  by  the 
statute  is  not  to  be  established  entirely  by  what  he 
says  in  response  to  a  question  framed  in  the  words 
of  the  statute  and  admitting  of  a  categorical  answer, 
but  is  to  be  inferred  from  the  arrangement  as  it  is 
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proved  and  the  testimony  of  the  Government  wit- 
nesses who  are  entrymen  should  be  weighed  Uke 
other  testimony  with  reference  to  the  inherent 
reasonableness  of  what  they  say  and  the  harmony 
of  the  facts  to  which  they  testify  with  the  other 
facts  established  in  the  case,  and  also  with  reference 
to  the  considerations  of  self  interest  and  self  pro- 
tection pressing  upon  said  witnesses.  In  view  of  the 
attitude  and  disposition  of  the  entrymen  who  were 
called  as  witnesses  for  the  Government,  it  was  im- 
proper for  counsel  for  the  appellees  upon  cross- 
examination  to  lead  them  and  to  put  words  in  their 
mouths  as  they  did.  On  the  other  hand  the  record 
will  disclose  the  fact  that  Government  counsel  was 
justified  in  asking  leading  questions  of  the  Govern- 
ment's witnesses  and  in  cross-examining  them,  in 
man}^  instances. 

Professor  Wigmore,  in  his  work  on  Evidence,  dis- 
cussing the  rule  on  the  cross-examination  of  one's 
own  witnesses  and  of  leading  a  friendly  witness  on 
cross-examination,  ssixs : 

The  typical  situation  in  which  the  witness's 
presumable  bias  removes  all  danger  of  improper 
suggestion  is  that  of  opponent's  witness  under 
cross-examination.  The  purpose  of  the  cross- 
examination  is  to  sift  his  testimony  and  weaken 
its  force,  in  short,  to  discredit  the  direct  testi- 
mony; thus,  not  onh'  the  presumable  bias  of 
the  witness  for  the  opponent's  cause,  but  also 
his  sense  of  reluctance  to  become  the  instru- 
ment of  his  own  discrediting,  deprive  him  of 
any  inclination  to  accept  the  cross-examiner's 
suggestions  unless  the  truth  forces  him  to. 
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Accordingly,  it  is  well  settled  that  in  cross^ 
examination  of  an  opponent's  witness,  ordi- 
narily no  question  can  be  improper  as  leading. 
Appleton,  C.  J.,  in  State  v.  Benner,  64  Me.,  279: 
"Cross-examination  of  an  opponent's  witness 
(in  leading  form)  is  allowable.  AMiy  ?  Because 
being  called  by  him  (the  opponent)  it  has  been 
imagined  that  there  was  some  tie  of  sympathy 
or  interest  which  would  induce  partiality  on 
the  part  of  the  witness  in  favor  of  the  party 
who  called  him."  (Sec.  773,  Wigmore  Evi- 
dence.) 

Yet,  when  the  reason  ceases,  the  rule  ceases 
also ;  thus,  when  an  opponent's  witness  proves 
to  be  in  fact  biased  in  favor  of  the  cross- 
examiner,  the  danger  of  leading  questions  arise 
and  they  may  be  forbidden.  Appleton  C.  J., 
in  State  v.  Benner  (supra)  said:  "If  the  wit- 
ness is  from  any  cause  adverse  to  the  party 
calling  him,  the  same  reason  which  authorizes 
and  sanctions  cross-examination,  more  or  less 
rigorous,  equally  requires  it  when  the  party 
finds  that  the  witness  whom  the  necessities  of 
his  case  have  compelled  him  to  call  is  adverse 
in  feeling,  is  reluctant  to  disclose  what  he 
knows,  is  evasive  or  false .  Important  as  inter- 
rogation may  be,  if  the  witness  is  friendly,  to 
remove  uncertainty  and  indistinctness  and  to 
give  fullness  and  clearness,  doubly  important 
is  it,  if  the  witness  be  dishonest  and  adverse, 
to  extract  from  reluctant  lips  facts  concealed 
from  sympathy,  secreted  from  interest,  or 
withheld  from  dishonesty.  Cross-examination 
may  be  as  necessary  to  elicit  the  truth  from 
one's  own  witness  as  from  one's  opponent's 
witness."    (Sec.  774  Wigmore.) 
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STEFFEY  GROUP  OF  ENTRIES. 

The  lower  court  held  that  the  entries  forming  this 
group  were  made  pursuant  to  agreements  between 
Steffey  and  the  entrymen,  but  that  Kester  and  Ket- 
tenbach  acquired  title  to  the  same  as  innocent  pur- 
chasers. The  discussion  of  these  entries  will  be 
found  at  pages  203  to  238  of  our  original  brief,  and 
our  argument  as  to  whether  Kester  and  Kettenbach 
were  innocent  purchasers  is  set  out  under  the  heading, 
"Innocent  purchaser,"  at  pages  291  to  304,  Govern- 
ment's original  brief.  The  discussion  of  these  entries 
on  behalf  of  the  appellees  (Tannahill's  original  brief, 
53  to  94),  read  in  connection  with  the  portion  of  the 
Government's  brief,  will  convince  the  court  that  said 
entries  were  made  in  fraud  of  the  statute,  and  that 
Kester  and  Kettenbach  acquired  title  to  the  same 
with  knowledge  of  their  infirmities.  The  lower  court 
found  that  the  conversation  relied  upon  by  the  Gov- 
ernment as  constituting  the  agreement  between 
Dwyer  and  Steffey  that  the  claims  should  be  entered 
for  the  use  and  benefit  of  the  appellees  did  not  take 
place  until  after  Dwyer  had  looked  at  the  claims  of 
Mrs.  Jolly  and  Mrs.  Loney,  and  that  Dwyer  had  not 
viewed  these  claims  until  after  they  were  filed  upon, 
and  only  one  claim  was  entered  after  the  filing  of 
these  claims.     (R.,  357,  358.) 

The  court  is  in  error  in  this  as  shown  by  the  table 
and  the  pages  of  the  record  cited  at  page  231  of  the 
Government's  brief.  It  is  shown  that  four  entries 
forming  the  said  group  were  made  after  the  filing 
of  the  appUcation  of  Mrs.  Loney  and  Mrs.  Jolly, 
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namely,  Charles  E.  Loney,  James  T.  Jolly,  Clinton  E. 
Perkins,  and  Frank  J.  Bonney .  As  further  corrobora- 
tion of  Steff ey's  testimony  that  the  agreement  between 
Dwyer  and  himself  to  procure  the  entrymen  to  enter 
the  claims  for  the  use  and  benefit  of  petitioners 
pursuant  to  prior  agreements  was  made  before  any 
of  the  entrymen  had  initiated  their  entries,  the 
record  shows  that  each  of  the  entrymen,  except 
Charles  8.  Myers  and  Frank  J.  Bonney,  gave  the 
name  of  Dwyer  as  one  of  his  witnesses  in  the  notice 
of  publication  which  he  was  required  to  give  the  day 
he  made  his  original  application.  (Notice  of  publica- 
tion of  James  T.  Jolly,  April  3,  1906  (R.  3966) ;  J.  T. 
Jolly,  March  23,  1906  (R.  3971);  Mary  A.  Loney, 
March  23,  1906  (R.  3975);  Charles  E.  Loney,  April  3, 
1906  (R.  3978);  Jannie  Myers,  March  19,  1906 
(R.  3825);  and  Clinton  E.  Perkins,  April  19,  1906 
(R.  3845).)  The  witnesses  thus  published,  at  final 
proof  would  be  inquired  of  as  to  whether  the  land 
was  occupied  or  had  any  improvements  on  it,  and 
whether  the  same  was  more  valuable  for  mineral 
for  any  other  purposes  than  for  the  timber  or  stone 
thereon,  or  whether  it  was  chiefly  valuable  for  its 
timber  or  stone.  (R.  3973).  Of  course,  said  entry- 
men  would  not  have  named  Dwyer  as  a  witness 
in  their  notices  of  publication  unless  he  had  been 
suggested  by  Steffey,  and  it  is  manifest  that  Steffey 
would  not  have  suggested  Dwyer  as  a  witness  unless 
the  knew  that  he  had  been  over  the  lands  and  was 
acquainted  with  their  character  and  was  qualified 
to  give  the  information  at  final  proof.    There  is  no 
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question  that  Dwyer  knew  all  about  the  Charles 
Myers  claim  which  was  the  first  of  the  group  entered, 
as  he  had  contested  that  claim  after  it  was  entered 
as  a  homestead  and  the  contest  settled  by  relinquish- 
ment before  Myers  filed.  Dwyer  appeared  as  a 
witness  on  behalf  of  Clinton  E.  Perkins  when  he  made 
final  proof.     (R.,  3845.) 

It  is  contended  by  appellees  (Tannahill's  orig.  B., 
87-89)  that  Kester  testified  that  the  consideration 
mentioned  in  the  deeds  made  by  the  Steffey  entrymen 
was  actually  paid  by  Kester  and  Kettenbach,  because 
Kester  testified  to  that  effect.  The  lower  court  also 
-relied  upon  this  testimony  as  showing  that  Steffey's 
testimony  was  thereby  contradicted  and  that  Steffey 
had  made  a  large  profit  out  of  each  claim,  as  he  had 
testified  that  he  had  furnished  each  of  the  entrymen 
less  than  $500  to  perfect  his  entry  and  had  given 
each  of  them  about  $200  over  and  above  the  amount 
advanced  for  their  services,  and  that  he  had  there- 
fore appropriated  to  his  own  use  the  difference  be- 
tween those  amounts  and  the  amounts  mentioned  in 
in  the  deeds.  A  reading  of  the  record  (pp.  3173, 
3174)  will  show  that  each  deed  was  presented  to 
Kester  and  that  he  was  asked  by  his  counsel  to  look 
at  the  deed  and  tell  what  amount  he  paid  Steffey  for 
the  claim  conveyed  by  the  deed  he  held  in  his  hand, 
and  in  each  instance  he  mentioned  the  consideration 
set  out  in  the  deed.  Such  testimony  coming  from  an 
interested  witness  and  one  so  thoroughly  discredited 
as  Kester  does  not  seem  to  go  very  far  in  proving 
anything. 
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O'KEEFE  GROUP  OF  ENTRIES. 

As  to  the  entries  forming  this  group  the  lower 
cornet  held  that  if  the  same  had  been  fraudulently 
entered  Kester  and  Kettenbach  would  be  chargeable 
with  notice  by  reason  of  the  relations  that  existed 
between  them  and  O'Keefe.  A  discussion  of  these 
entries  appears  at  pages  133  to  160,  178  to  187,  237, 
Government's  brief. 

It  is  to  be  borne  in  mind  that  Kester  and  Ketten- 
bach withheld  the  deeds  to  these  claims  from  the 
record  for  one  and  one-half  years  after  they  were 
made  and  as  was  said  by  this  court  in  Linn-Lane 
Timber  Company  v.  United  States,  196  Fed.,  597  "the 
fact  that  a  deed  is  withheld  from  record  or  is  otherwise 
concealed  is  a  badge  of  fraud." 

We  feel  confident  that  the  court  will  hold  that  the 
entries  forming  this  group  were  made  in  fraud  of  the 
statute,  and  that  Kester  and  Kettenbach  acquired 
title  to  the  same  with  notice  of  the  fraud  and  are  not 
innocent  purchasers. 

HANSEN  ENTRY. 

The  facts  concerning  this  claim  are  set  out  at  pages 
57  to  60  of  the  Government's  original  brief  and 
clearly  show  that  the  same  was  fraudulently  entered. 
The  bill  of  complaint  charges  that  the  Hansen  entry 
was  conveyed  to  appellee  Kettenbach  subject  to  a 
mortgage  given  to  Curtis  Thatcher,  but  that  said 
deed  to  Kettenbach  has  not  been  recorded,  and  that 
the  entry  was  unlawfully  made,  and  in  furtherance  of 
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the   conspiracy  therein  charged.     (R.,   4278,  4279.) 
In  his  answer  petitioner  Kettenbach  admits — 

that  the  said  Soren  Hansen  made  entry  of  a 
certain  described  tract  of  piibUc  land,  as  alleged 
in  complainants'  bill  in  equity,  and  deny  that 
he,  the  said  Soren  Hansen,  did  thereafter  con- 
vey the  same  to  the  defendant,  William  F. 
Kettenbach,  subject  to  a  mortgage  previously 
by  the  said  Soren  Hansen  made  to  the  defend- 
ant Curtis  Thatcher,  which  mortgage  appears 
on  the  land  records  of  Nez  Perces  County 
wherein  the  said  land  is  situated,  and  that  the 
same  has  not  been  released.  (R.,  4447,  4448.) 
*  *  *  &w^  denies  that  the  land  or  the  title 
thereto  has  been  conveyed  as  aforesaid  by  the 
said  Soren  Hansen  to  the  said  William  F. 
Kettenbach  and  deny  that  the  said  land  was 
ever  by  the  said  Soren  Hansen  conveyed  to  the 
defendant  William  F.  Kettenbach,  deny  that 
the  defendant  Wdliam  F.  Kettenbach  has  any 
interest  therein,  and  deny  that  the  said  land  was 
entered  by  the  said  Soren  Hansen  in  the,  or 
any,  unlawful,  corrupt,  or  fraudulent  manner, 
as  alleged  in  complainant's  bill  in  equity,  or  in 
respect  of  all  of  the  lands  set  out  in  said  bill 
or  in  furtherance  of  the  conspiracy  charged  in 
complainant's  bill  in  equity,  or  the  title  to  the 
said  land  thus  entered  by  the  said  Soren  Han- 
sen is  invalid,  obtained  in  fraud  of  the  law,  or 
voidable  at  the  suit  of  the  United  States,  but 
admit  that  the  said  various  transferees  had 
notice  and  knowledge  of  the  issuance  of  the 
patents  to  said  lands.  (R.,  4449.) 
This  answer  is  signed  by  petitioners  William  F. 
Kettenbach,  Kester,  and  Dwyer  and  was  filed  April 
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15,  1910.  (R.,  4480.)  The  deed  to  Kettenbach  is 
dated  March  5,  1909,  and  acknowledged  May  15, 
1909,  but  has  not  been  recorded.  (R.,  516,  523.) 
Before  executing  this  deed,  however,  Hansen  exe- 
cuted a  deed  to  the  Clearwater  Timber  Company  for 
the  claim.     (R.,  524.) 

The  record  title  to  this  claim  is  in  the  Clearwater 
Timber  Company.  Kettenbach  endeavored  to  sell 
the  claim  to  the  Clearwater  Timber  Company  and 
had  a  deed  executed  ))y  Hansen  to  the  company. 
The  deed  was  recorded  while  the  notice  of  lis  pende7is 
was  of  record  and  the  company  admits  that  it  did 
not  pay  any  consideration  for  the  deed;  that  it  has 
not  paid  taxes  on  the  claim  and  does  not  own  nor  has 
it  ever  owned  or  claimed  title  to  said  entry  or  any 
interest  therein;  and  the  record  further  shows  that 
the  company  has  quitclaimed  the  entry  to  Ketten- 
bach but  that  the  deed  therefor  is  withheld  from  the 
record.  This  phase  of  the  entry  is  discussed  at 
pages  323,  324,  325,  Government's  original  brief. 

At  the  date  of  execution  of  the  deed  from  Hansen 
to  Kettenbach  the  original  bill  in  these  cases  was 
pending  and  the  Hansen  entry  was  attacked  therein, 
and  notice  of  lis  pendens  was  of  record,  and  Ketten- 
bach was  a  party  to  said  suit  and  had  been  served 
with  process.  (R.,  18.)  It  is  manifest  from  reading 
the  testimony  in  connection  with  this  entry  that 
Kettenbach  deliberated  misstated  the  facts  in  regard 
to  this  entry  in  his  answer  filed  in  these  cases  and  had 
it  not  been  for  certain  facts  developed  in  the  testi- 
mony of  Hansen  and  Nathaniel  Brown,  the  agent  of 
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the  Clearwater  Timber  Company,  it  is  doubtful 
whether  the  deed  from  the  Clearwater  Timber  Com- 
pany to  Kettenbach  then  in  the  possession  of  one  of 
counsel  of  record  in  these  cases  and  had  been  held  by 
him  for  some  time,  would  have  been  produced  or 
ever  heard  of,  and  that  Kettenbach  w^ould  have 
endeavored  to  maintain  at  the  trial  that  he  did  not 
then  nor  at  any  other  time  have  any  interest  in  said 
claim,  as  stated  in  his  answer.  Kettenbach  testified 
that  the  agent  of  the  Clearwater  Timber  Company 
presented  him  with  a  deed  in  which  said  company 
was  grantee  to  have  Hansen  execute  and  that  the 
same  was  executed  by  Hansen,  and  that  subsequently 
he  prepared  a  deed  for  the  claim  in  which  Hansen 
was  grantor  and  Kettenbach  was  the  grantee  for 
Hansen  to  execute  (R.,  1393);  and  at  the  time  of 
the  execution  of  the  deed  by  Hansen  to  the  Clear- 
water Timber  Company,  Kettenbach  had  bought  and 
paid  for  the  claim  and  that  he  has  paid  taxes  on  the 
same  ever  since  and  that  the  claim  is  his.     (R.,  1694.) 

Both  Kettenbach  and  the  Clearwater  Timber 
Company  are  parties  to  the  case  in  which  the  Hansen 
claim  is  involved.  The  evidence  shows  that  the 
former  has  no  interest  in  the  claim  and  that  Ketten- 
bach has  title  to  the  same. 

Appellees  urge  that  there  is  no  evidence  as  stated 
in  the  Government's  original  brief  (p.  56)  to  sell  the 
Hansen  claim  to  the  Clearwater  Timber  Company 
(Babb's  B.,  42).  Robnett  testified  to  the  arrange- 
ment.    (R.,  2318.) 
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IDAHO  TRUST  COMPANY. 

Under  this  heading  in  our  original  brief,  pages  305 
to  316,  we  have  shown  Frank  W.  Kettenbach's  rela- 
tions to  petitioners  Kester,  Kettenbach,  and  Dwyer 
and  his  connection  with  the  Idaho  Trust  Company; 
and  that  he  negotiated  the  transfer  of  the  title  to  the 
claims  from  Kester,  Kettenbach,  and  Dwyer  to  said 
company  and  have  made  it  clear  that  he  had  knowl- 
edge of  the  conditions  under  which  said  entries  were 
made  and  perfected,  or,  at  least  sufficient  notice  to 
put  him  upon  inquiry,  and  that  therefore  the  Idaho 
Trust  Company^  which  he  represented,  can  not  be 
held  to  be  an  innocent  purchaser. 

Complaint  is  made — 

that  the  Government  has  offered  in  evidence 
an  anonymous  campaign  circular  circulated  in 
a  political  campaign  in  1904  (vol.  11,  pp.  4020 
to  4026)  in  which  this  litigation  had  its  origin, 
also  newspaper  publications  in  support  of  the 
same  propaganda  (vol.  11,  p.  4627)  and  an 
affidavit  of  Frank  W.  Kettenbach  (vol.  11, 
pp.  4042  to  4060)  (Babb's  B.  21). 

The  objectionable  campaign  circular  and  news- 
paper publications  were  attached  to  an  affidavit  of 
Frank  W.  Kettenbach  and  filed  in  the  United  States 
District  Com-t  of  Idaho  by  him  in  support  of  a  motion 
for  a  change  of  place  of  trial  of  a  case  in  which  he 
was  indicted  for  violating  the  national-bank  act,  his 
contention  being  that  by  reason  of  the  wide  circula- 
tion of  these  publications  in  the  northern  division 
of  the  District  of  Idaho  where  he  lived  and  wherein 
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the  timberlands  in  suit  are  situated  such  widespread 
prejudice  had  been  created  against  him  because  of 
the  charges  that  he  had  been  connected  with  Kester 
and  Kettenbach  in  then-  fraudulent  land  schemes  as 
far  back  as  1904,  that  it  would  be  impossible  to 
secure  a  jury  in  that  community  that  would  give 
him  a  fair  trial.  The  said  criminal  cases  against  him 
were  consequentty  transferred  to  the  central  division 
of  the  district  for  trial.  These  papers  were  intro- 
duced in  the  present  cases  for  the  pui'pose  of  showing 
that  according  to  Frank  W.  Kettenbach's  own  sworn 
statements  practically  everybody  in  the  northern 
part  of  the  State  were  given  notice  of  Kester  and 
Kettembach's  fraudulent  land  transactions  and  that 
therefore  he  could  not  claim  that  he  was  not  put 
upon  inquiry.     (R.,  4052,  4053,  4059,  4020  to  4030.) 

CLEARWATER  TIMBER  COMPANY. 

In  addition  to  what  we  have  said  in  our  original 
brief  under  this  head,  pages  317  to  326,  to  the  effect 
that  the  Clearwater  Timber  Company  took  and  now 
holds  the  title  to  a  number  of  entries  involved  in  the 
present  cases  knowing  the  entries  to  be  invahd  and 
voidable  by  the  United  States,  the  record  shows  that 
N.  B.  Brown,  who  negotiated  for  the  entries  attacked, 
was  the  purchasing  agent  in  Idaho  for  the  Clearwater 
Timber  Company  and  had  been  so  for  8  years  and 
purchased  timber  lands  for  said  company.    (R.,  1639.) 

There  were  no  officers  of  the  Clearwater  Timber  Co. 
residing  in  Idaho,  and  Brown  was  the  only  agent  it 
had  in  the  State.     F.  J.  Davies,  of  Spokane,  Wash- 
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ington,  testified  that  he  never  made  any  purchases 
in  Idaho  of  timberland   for  said   company  but  that 
he  honored  Brown's  drafts  for  the  purchases  made 
by    him  of  timberlands  and  closed    the   purchases ; 
and  that  the  purchase  of  timberlands  in  Idaho  was 
left    exclusively   to    Brown's    judgment,   and    that 
Brown  was  the  only  person  in  Idaho  that  was  pur- 
chasing timber  for  the  Clearwater  Timber  Company 
at  the  time  of  the  purchase  of  the  claims  mentioned. 
(R.  3615  to  3623.)     The   argument   of   counsel   for 
appellee,  the  Clearw^ater  Timber  Company,  is  incon- 
sistent in  that  in  regard  to  the  Benton,  Washburn, 
and  other  entries  he  contends  that  Brown  was  not 
aware  of  the  chain  of  title  nor  did  he  look  at  or 
examine  the  abstract  of  said  claims,  while  in  regard 
to  the  purchase  of  the  Hansen  claim  he  was  much 
concerned  as  to  the  validity  of  the  title.     (Babb's 
B.,  36,  42.)     It  is  to  be  borne  in  mind  that  all  of 
these    claims   were    purchased   by   Brown   for   the 
Clearw^ater  Timber  Company  shortly  after  the  con- 
viction of  Dwyer  and   Robnett  on  the   charge  of 
subornation    of   perjury    in    connection   with    their 
land    transactions;    and     Kester,    Kettenbach    and 
Dwyer  had  been  convicted  of  conspiracy  to  defraud 
the  Government  of  a  number  of   timber  claims,  at 
which  trial  Brown  had  appeared  as  a  witness. 

OPPORTUNITY  OF  TRIAL  COURT  TO  SEE  AND  HEAR  THE 

WITNESSES. 

It  is  contended  that  unusual  weight  should  be  given 
to  the  finding  of  facts  by  the  lower  court,  as  the  judge 
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who  tried  the  present  cases  had  the  opportunity  of 
hearing  the  witnesses  testify  and  of  observing  their 
demeanor  on  the  stand  and  of  knowing  the  facts  and 
th^' circumstances  surrounding  the  witnesses  in  the 
giving  of  then  testimony.  (Tannahill's  orig.  B. 
230,  and  Babb's  B.  16.) 

The  testimony  in  these  cases  was  taken  before  an 
examiner  and  not  before  the  district  judge  in  open 
cornet.  As  stated  in  our  original  brief  some  of  the 
witnesses  in  the  present  cases  testified  in  a  criminal 
case  against  three  of  the  appellees  wherein  it  was 
charged  that  a  number  of  the  entries  involved  in  the 
present  cases  were  unlawfully  entered  in  furtherance 
of  a  criminal  conspiracy.  The  trial  coiu*t  alludes  to 
that  matter  in  its  opinion.  It  would  seem,  however, 
that  no  greater  weight  should  be  given  to  the  observar 
tions  of  the  com-t  in  these  particular  cases  than  in  the 
case  where  a  judge  in  any  other  equity  proceeding 
states  in  his  opinion  that  he  had  been  aided  in  reaching 
his  conclusion  by  his  acquaintance  with  some  of  the 
witnesses  or  that  he  had  seen  and  heard  them  testify 
at  a  criminal  trial.  As  a  matter  of  fact,  a  compara- 
tively small  number  of  the  witnesses  appeared  before 
the  lower  court  in  any  of  the  trials  referred  to  and  the 
com't  held  that  the  claims  of  a  number  of  those  wit- 
nesses were  entered  in  fraud  of  the  statute,  and  as  to  a 
number  of  others,  such  as  Carey,  Ed.  M.  and  H.  F. 
Lewis,  Lambdin,  and  Shaffer,  who  testified  at  former 
trials,  tio  mention  is  made  either  of  them  or  of  their 
entries.    The  following  are  some  of  the  witnesses  and 
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entrymen  in  the  present  cases  who  have  not  appeared 
before  the  lower  court  in  any  of  the  cases : 

Steffey  and  the  eight  entrymen  forming  his  group, 
Maris,  Washburn,  Robertson,  Nelson,  Hansen,  Little, 
Harrington,  Pierce,  Bashor,  John  H.  Long,  George 
Morrison,  Hyde,  Clute,  Evans,  Bishop,  Newman, 
Dent,  Smith,  Dammarell,  Bingham,  E.  P.  Kester, 
EUzabeth  Kettenbach,  EUzabeth  White,  Wilham  J. 
AVliite,  Mamie  P.  AVhite,  Hallett,  Greenburg,  McMil- 
lian,  Rowland,  and  Gammon. 

Appellees  cite  VarideiMt  v.  Bishop,  199  Fed.,  420, 
recently  decided  by  this  court  in  support  of  their  con- 
tention that  under  the  circumstances  the  finding  of 
the  lower  court  on  the  facts  should  not  be  interfered 
with  by  this  court.  The  case  cited  is  not  in  point  as 
in  that  case  the  judge  of  the  lower  court  presided  at 
the  trial,  saw  all  of  the  witnesses,  and  heard  all  of 
them  testify  to  all  of  the  facts  in  issue. 

RES  AD  JUDICATA. 

It  is  contended  by  appellees  that,  in  view  of  the 
fact  that  they  were  acquitted  in  a  criminal  case 
wherein  they  were  charged  with  acquu'ing  some  of 
the  timberlands  in  suit  in  furtherance  of  a  conspu^acy 
to  defraud  the  United  States,  the  verdict  of  the 
imy  was  in  effect  a  finding  that  the  entries  were 
valid  and  that  the  finding  in  the  criminal  case  should 
be  controlling  in  this  cornet  as  to  the  entries  that  were 
alleged  in  the  criminal  case  to  have  been  unlawfully 
made.  This  question  was  raised  by  appellees  by  the 
pleadings  of  the  lower  cornet.    The  court  held  that 
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that  defense  was  insufficient  in  law,  following  the 
decision  of  the  Supreme  Court  in  Stone  v.  United 
States  (167  U.  S,  178,  184). 

MISLEADING  STATEMENTS. 

(a)  Appellees   quote  from   the   testimony  of  the 
witness  Cornell  as  follows  (Tannahill's  orig.  B.,  136) : 

Q.  If  there  was  anything  you  could  say  that 
would  help  them  (Kester  and  Kettenbach)  to 
lose  their  land  you  would  be  willing  to  say  it, 
wouldn't  you? 

A.  I  certainly  would ;  yes.    *    *    * 

They  failed  to  quote,  however,  the  testimony  of 
the  witness  which  followed  immediately: 

Q.  Mr.  Cornell,  would  you  say  anything 
untrue  that  would  cause  them  to  lose  their 

land? 

A.  No;  nothing  but  the  facts.     (R.,  2860.) 

(6)  In  Tannahill's  original  brief,  page  141,  appears 
the  following : 

We  are  unable  to  set  forth  here  the  entire 
evidence  of  Harvey  J.  Steffey,  but  inasmuch 
as    the    trial    court    observed   the   evidence   of 
Harvey  J.  Steffey  when  he  testified  against  the 
defendants    in    the    criminal    case    and    upon 
various  other  occasions,  etc.    *    *    * 
Steffey  did  not  testify  at  any  of  the  trials  of  pe- 
titioners in  any  criminal  case  at  which  Judge  Dietrich 
presided.     He  did  testify  on  behalf  of  the  Govern- 
ment in  the  Bank  case  but  Judge  Bean  presided  at 
that  trial. 
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O'KEEFE  GROUP  OF  ENTRIES. 

As  to  the  entries  forming  this  group  the  lower 
court  held  that  if  the  same  had  been  fraudulently 
entered  Kester  and  Kettenbach  would  be  chargeable 
with  notice  by  reason  of  the  relations  that  existed 
between  them  and  O'Keefe.  A  discussion  of  these 
entries  appears  at  pages  133  to  160,  178  to  187,  237, 
Government's  brief. 

It  is  to  be  borne  in  mind  that  Kester  and  Ketten- 
bach withheld  the  deeds  to  these  claims  from  the 
record  for  one  and  one-half  years  after  they  were 
made  and  as  was  said  by  this  court  in  Linn-Lane 
Timber  Company  v.  United  States,  196  Fed.,  597  "the 
fact  that  a  deed  is  withheld  from  record  or  is  otherwise 
concealed  is  a  badge  of  fraud." 

We  feel  confident  that  the  court  will  hold  that  the 
entries  forming  this  group  were  made  in  fraud  of  the 
statute,  and  that  Kester  and  Kettenbach  acquired 
title  to  the  same  with  notice  of  the  fraud  and  are  not 
innocent  purchasers. 

HANSEN  ENTRY. 

The  facts  concerning  this  claim  are  set  out  at  pages 
57  to  60  of  the  Government's  original  brief  and 
clearly  show  that  the  same  was  fraudulently  entered. 
The  bill  of  complaint  charges  that  the  Hansen  entry 
was  conveyed  to  appellee  Kettenbach  subject  to  a 
mortgage  given  to  Curtis  Thatcher,  but  that  said 
deed  to  Kettenbach  has  not  been  recorded,  and  that 
the  entry  was  unlawfully  made,  and  in  furtherance  of 
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the   conspiracy  therein  charged.     (R.,    4278,  4279.) 
In  his  answer  petitioner  Kettenbach  admits — 

that  the  said  Soren  Hansen  made  entr}-  of  a 
certain  described  tract  of  pubUc  land,  as  alleged 
in  complainants'  l)ill  in  equity,  and  deny  that 
he,  the  said  Soren  Hansen,  did  thereafter  con- 
vey the  same  to  the  defendant,  William  F. 
Kettenbach,  subject  to  a  mortgage  previously 
by  the  said  Soren  Hansen  made  to  the  defend- 
ant Curtis  Thatcher,  which  mortgage  appears 
on  the  land  records  of  Nez  Perces  County 
wherein  the  said  land  is  situated,  and  that  the 
same  has  not  been  released.  (R.,  4447,  4448.) 
*  *  *  hut  denies  that  the  land  or  the  title 
thereto  has  been  conveyed  as  aforesaid  by  the 
said  Soren  Hansen  to  the  said  WilUain  F. 
Kettenbach  and  deny  that  the  said  land  was 
ever  by  the  said  Soren  Hansen  conveyed  to  the 
defendant  William  F.  Kettenbach,  deny  that 
the  defendant  William  F.  Kettenbach  has  any 
interest  therein,  and  deny  that  the  said  land  was 
entered  by  the  said  Soren  Hansen  in  the,  or 
any,  unlawful,  corrupt,  or  fraudulent  manner, 
as  alleged  in  complainant's  bill  in  equity,  or  in 
respect  of  all  of  the  lands  set  out  in  said  bill 
or  in  furtherance  of  the  conspirac}^  charged  in 
complainant's  bill  in  equity,  or  the  title  to  the 
said  land  thus  entered  by  the  said  Soren  Han- 
sen is  invalid,  obtained  in  fraud  of  the  law,  or 
voidable  at  the  suit  of  the  United  States,  but 
admit  that  the  said  various  transferees  had 
notice  and  knowledge  of  the  issuance  of  the 
patents  to  said  lands.     (R.,  4449.) 

This  answer  is  signed  by  petitioners  William  F. 
Kettenbach,  Kester,  and  Dwyer  and  was  filed  April 
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(c)  It  is  contended  by  appellees  that  the  testi- 
mony of  John  P.  Roos,  a  Government  witness,  was 
outlined  by  a  former  assistant  United  States  attorney, 
and  that  he  testified  as  prompted  by  that  official, 
and  quotations  from  the  testimony  are  set  out  in  an 
effort  to  support  it.     (Tannahill's  orig.  B.,  174  to  177.) 

The  record  shows  the  true  facts  to  be  that  Mr. 
Roos,  when  called  upon  to  tell  of  his  transactions  with 
Kester,  was  not  inclined  to  give  any  information  on 
the  subject  and  endeavored  to  shield  Kester.  The 
Government  officer  being  advised  of  some  of  the  de- 
tails of  the  transaction  related  them  to  Roos,  who  then 
decided  to  tell  all  he  knew  about  the  matter. 

(c/)  Appellees  claim  that  it  is  indirectly  charged  in 
the  Government's  l^rief  that  the  entrymen  were 
indigent,  and  it  is  then  urged  that  this  statement  is 
without  foundation.     (Tannahill's  B.,  3  to  20.) 

We  are  unable  to  find  in  our  original  brief  any 
general  reference  to  the  financial  condition  of  the 
entrymen.  We  mentioned  the  fact  that  Cornell  was 
indigent  (Gov.  orig.  B.,  121)  and  that  4  or  5  of  the 
O'Keefe  entrymen  were  impecunious  persons  (Gov. 
orig.  B,,  156),  and  the  record  sustains  both  of  these 
assertions.  We  did  not  go  into  the  financial  con- 
dition of  the  entrymen  further  than  to  show  how, 
by  whom,  and  at  what  salary  a  number  of  them 
were  employed,  and  that  with  few  exceptions  none 
of  them  had  sufficient  money  to  initiate  his  entry  or 
to  purchase  the  land.     In  support  of  the  question 


37 

raised  by  themselves  as  to  whether  or  not  the  entry- 
men  were  indigent,  it  is  stated  that  Fred  W.  New- 
man was  running  a  warehouse  for  Frank  W.  Ketten- 
bach  and  received  a  salary  of  $75.00  per  month,  and 
owned  a  house  (Tannahill's  Sup.  B.,  10) ;  that 
Perkins  owned  a  farm  and  sold  timber  and  cattle 
and  thereby  obtained  the  money  with  which  to 
make  proof  and  at  that  time  he  had  more  than 
$400  in  cash  (Tannahill's  Sup.  B.,  12) ;  and  that 
the  money  with  which  Entryman  Nelson  made 
proof  was  handed  to  him  by  Miller  (Tannahill's 
Sup.  B.,  14).  The  record  shows  that  at  the  time 
of  proof  Newman  was  the  janitor  of  the  Idaho  Trust 
Company,  and  that  he  received  the  money  to  make 
his  proof  from  one  Colby,  who  handed  him  a  bunch 
of  money  in  the  hallway  of  the  land  office  and  told 
him  to  pay  what  it  would  cost  and  if  anything  was 
left  to  give  it  to  Fred  Emory  (R.,  687  to  689) ;  that 
Steffey  gave  Perkins  $400  with  which  to  make 
proof,  and  Perkins  testified  that  at  the  land  office 
he  had  Steffey's  $400  in  one  pocket  and  his  own 
money  in  another  pocket  and  that  he  made  the 
proof  with  his  own  money  and  that  he  did  not 
return  Steffey's  (R.,  825  to  829) ;  and  that  Nelson 
went  to  the  Lewiston  National  Bank  with  Miller 
to  get  the  money  from  Robnett  with  which  to  pur- 
chase the  land,  and  Nelson  testified  that  he  was 
satisfied  that  Miller  had  his  hand  on  the  money 
(R.,  1041  to  1048;  Gov.  orig.  B.,  55). 
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{e)  The  Clute  entry  was  the  only  one  of  the  Rob- 
nett  group  incorporated  in  the  bill  of  complaint  in 
case  No.  2210  by  amendment  (R.,  4499),  and  not 
the  entire  group  of  entries  as  is  stated  at  page  239 
of  the  Government's  original  brief. 
Respectfully  submitted. 

Peyton  Gordon, 
Special  Assistant  to  the  Attorney  General, 

Solicitor  for  Appellant. 
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The  court  may  remember  that  on  the  oral  argument  we 
called  attention  to  the  absence  of  anything  in  the  opening 
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oral  argument  on  behalf  of  appellant,  touching  any  of  the 
appellees  represented  by  the  soUcitor  presenting  this  brief, 
and  that  we  stated  that  we  would  therefore  make  no 
reference  thereto  and  that  we  did  not  do  so.  Leave  was 
given  all  appellees  to  submit  additional  briefs  on  account 
of  appellant's  delay  in  serving  appellant's  brief,  and  an 
additional  brief  was  submitted  by  other  appellees  only,  to 
which  appellant  has  filed  a  brief,  designated  a  "reply," 
but  which  opens  up  again  upon  the  appellees  represented 
in  this  brief,  and  in  addition  proceeds  to  make  new  points 
not  before  made.  This  "reply"  brief  came  in  just  as  writer 
hereof  was  leaving  for  Washington,  D.  C,  where  he  has 
been  daily  engaged  since,  and  is  still  engaged,  and  where 
must  now  prepare  this  rather  than  wait  till  return  to  Idaho. 
A  copy  hereof  will  be  served  and  we  respectfully  solicit 
the  court's  attention  to  the  following: 

I. 

The  author  of  this  brief  is  not  aware  of  what  affidavits 
of  improper  conduct  of  Government  representatives  are  in 
this  case  referred  to  on  page  3  of  said  reply  brief,  but  disagrees 
with  the  suggestion  that  all  evidence  bearing  upon  intimi- 
dation of  witnesses  and  contradictory  statements  of 
witnesses  be  ignored,  because  such  conditions  have  been 
shown  previously.  Each  additional  time  such  showing  is 
made,  strengthens  the  demand  that  it  be  noticed,  and  in 
this  case,  above  all  others — one  in  equity  where  the  proof 
must  be  so  clear  and  satisfactory — a  case  where  coercion 
and  contradictory  statements,  and  testimony  delivered  by 
a  large  embezzler  with  hope  of  immunity,  receiving  a 
pardon  therefor.  No  person  can  doubt  that  the  pardon  was 
fully  understood  to  be  a  condition  of  the  testimony  given 
in  this  case — something  permissible  in  a  criminal  case,  but 


not  in  a  civil  case.  Of  this  pardon  the  Governor  of  Idaho, 
Hon.  James  H.  Hawley,  in  a  proclamation  addressed  "To 
the  People  of  Idaho,"  and  published  in  the  daily  papers 
of  November  15,  1911,  said:  "No  act  ever  done  in  connec- 
tion with  the  courts  of  Idaho  has  so  brought  justice  into 
disrepute." 

Note  also  the  opinion  of  Attorney-General  Wickersham 
of  May  10,  1912,  concerning  the  pardon  of  Jones,  of  Oregon, 
and  the  practices  of  United  States  prosecutors  there  dis- 
closed, and  does  it  not  appear  that  the  request  that  all 
such  evidence  be  simply  ignored  (always  improper),  is 
especially  inopportune,  and  is  it  not  only  by  a  certainty, 
that  the  ear  of  the  court  is  not  deaf  thereto  that  such 
practiced  will  end,  and  evidence  thereof  cease  to  come 
forward? 

II. 

Speculation. 

The  point  that  the  prohibition  of  purpose  to  take  the 
land  "for  sale"  in  the  bill  discussed  in  the  discussion  set 
forth  in  appellant's  first  brief  was  omitted  from  the  bill 
later  introduced  and  passed  rather  than  stricken  by  amend- 
ment from  the  original  bill,  after  that  discussion  is  not 
important,  since  in  each  case  it  is  true  that  the  discussion 
quoted  pertained  to  a  bill  containing  the  prohibition,  and 
not  to  the  bill  passed,  which  omitted  it. 

The  shifting  of  appellant's  position*  could  only  be  estab- 
lished by  the  briefs  below  which  are  not  in  the  record. 
The  brief  of  the  same  counsel  in  this  court  in  the  Barber 
Lumber  Company  case,  172  Fed.,  948,  will  show  how  he 
formerly  presented  a  similar  case. 
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III. 

Antecedent  Agreements. 

U.  S.  vs.  Belts,  192  Fed.,  708,  cited,  was  not  similar  to 
this  case.  There  was  no  uncertainty  in  the  evidence.  No 
improvements  at  all  were  made  on  the  homestead  claims 
and  claimants  were  only  on  the  claims  two  or  three  times 
not  to  exceed  a  "few  hours"  and  "defendant  was  the  only 
person  vitally  interested  in  procuring  the  titles,"  he  having 
a  large  sheep  range  he  was  protecting  from  encroachment. 
Nor  is  U.  S.  vs.  Smith,  181,  Fed.,  545,  cited  similar.  There 
the  defendant  "caused  ...  the  applicants  to  be 
advised  .  .  .  they  would  receive  .  .  .  the  stipu- 
lated sum  .  .  .  and  they  acted  on  such  understand- 
ing in  making  the  application,  and  subsequently  conveyin" 
the  property." 

IV. 

Hanson  Entry. 

While  These  Appellees  are  not  Interested  in 'This  Particular 

Entry,  it  is  not  to  Their  Interest  That  a  Serious  Error 

as  to  Any  of  Them  Stand  Uncorrected. 

On  page  26  of  appellant's  brief    is  a  reference  to  the 

Hanson  entry.    We  would  not  consider  it  worthy  of  notice, 

were  it  not  for  the  fact  that  an  effort  is  made  to  show  a 

variance   between   the   answer   of   the   appellees   and   the 

evidence,  and  for  the  reason  that  counsel  has  not  given  to 

the  court  all  of  the  facts  in  relation  to  this  entry,  especially 

the  occurrences  subseciuent  to  the  filing  of  the  answer. 

The  answer  was  filed  on  April  15,  1910  (page  4480  of  the 

record),  and  on  pages  4447,  4448,  and  4449,  is  the  answer 


in  relation  to  the  Soren  Hanson  claim.    On  pages  4447-4448, 
in  relation  to  this  claim,  the  defendants  state: 

".  .  .  admit  that  the  said  Soren  Hanson  made 
entry  of  a  certain  described  tract  of  public  land, 
as  alleged  in  complainant's  bill  in  equity,  and  deny 
that  he,  the  said  Soren  Hanson,  did  thereafter 
convey  the  same  to  the  defendant,  William  F. 
Kettenbach,  subject  to  a  mortgage  previously  by  the 
said  Soren  Hanson  made  to  the  defendant  Curtis 
Thatcher,  which  mortgage  appears  on  the  land 
records  of  Nez  Perce  County,  wherein  the  said  land 
is  situate,  and  that  the  same  has  not  ])een  released." 

At  page  523  of  the  record  the  witness  Hanson  testifies : 

"Mr.  Gordon:  Q.  Now,  the  third  deed  that  you 
identified,  dated  March  5,  1909,  running  to  William 
r.  Kettenbach,  what  was  the  circumstance  of  your 
executing  that  deed? 

A. Why,  that  is  after — I  didn't  send  that  other  deed 
down  to  Robnett.  I  went  down  myself,  and  me  and 
my  wife  to  Lewiston,  so  I  just  took  it  in  and  handed 
it  to  him  and  he  said — well  I  don't  remember  what 
his  explanation  was,  but  anyway  he  wanted  another 
deed  instead  of  the  one  I  made  out  for  Thatcher;  he 
wanted  another  one,  and  so  he  had  another  deed 
e  there,  and  he  sent  a  notary  public  up  to  my  wife's; 

she  was  up  to  her  mother's  house,  and  had  her 
acknowledge  that  other  deed,  and  I  kept  the  first 
deed  to  Thatcher. 

Q.  Now,  do  you  remember  to  whom  that  deed 
ran? 

A.  The  second  deed? 

Q.  The  one  you  have  just  referred  to. 

A.  Yes,  that  was  to  the  Clearwater  Timber  Com- 
pany. 

Q.  When  was  that?  After  you  had  executed  the 
other  three  deeds? 

A.  The  other  two,  the  deed  in  blank  and  the  deed 
to  Thatcher. 
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Q.  And  you  executed  another  deed  before  you  did 
this  one  to  Mr,  Kettenbach,  is  that  ri2;ht? 

A.  Yes,  sir,  to  the  Clearwater  Timber  Company. 

Q.  And  was  that  the  one  you  say  that  you  exe- 
cuted down  here  at  Lewiston? 

A.  Yes,  sir. 

Q.  And  you  say  Mr.  Robnett  attended  to  that  for 
you? 

A.  Yes,  sir. 

Q.  And  then  he  sent  this  deed  to  William  F. 
Kettenbach  to  you,  as  I  understand? 

A.  Yes,  he  wrote  to  me  afterwards  again  and  told 
me  there  was  a — I  forget-  now  whether  it  was  a 
mistake — but  anyway  he  wanted  another  deed. 

Q.  And  that  was  the  one?  He  sent  this  one  to 
Kettenbach  up  to  you? 

A.  Yes,  he  sent  that  up  to  me." 

So  it  appears  that  this  deed  referred  to  was  never  de- 
livered to  Mr.  Kettenbach;  that  it  was  executed  by  Hanson, 
at  the  request  of  Robnett,  and  was  subsequently  by  Rob- 
nett returned  to  Hanson,  and  it  was  never  delivered  to 
Kettenbach.  This  evidence  is  not  in  conflict  with  the  facts, 
but  the  brief  of  counsel  would  cause  the  belief  that  Ketten- 
bach received  the  deed  from  Hanson,  then  denied  that  it  was 
ever  received  by  him.  This  statement  is  unfair,  and  should 
not  have  been  made.  With  this  argument,  the  court  should 
have  all  the  facts. 

Counsel  also  contends  that  the  witness  Kettenbach  denied 
that  he  had-  any  interest  in  the  land,  and  admitted  on  the 
stand  that  he  had.  This  portion  of  the  denial  is  referred  to 
at  page  4449  of  the  record,  wherein  Kettenbach,  in  his 
answer,  states;  after  denying  any  unlawful  combination, 
conspiracy,  design,  or  purpose,  the  answer  states : 

''.  •  •  or  the  land  or  the  title  thereto,  alleged  in 
complainants'  bill  in  equity  to  have  been  conveyed 
as  aforesaid  by  the  said  Soren  Hanson  to  the  said 


William  F.  Kettenbach,  and  deny  that  the  said 
land  was  ever  by  the  said  Soren  Hanson  conveyed  to 
the  defendant  William  F.  Kettenbach;  deny  that  the 
defendant  William  F.  Kettenbach  has  any  interest 
therein,  and  deny  that  the  said  land  was  entered 
by  the  said  Soren  Hanson  in  the,  or  any,  unlawful, 
corrupt,  or  fraudulent  manner,  as  alleged  in  com- 
plainant's bill  in  equity,  or  in  respect  of  all  of  the 
lands  set  out  in  said  bill,  or  in  furtherance  of  the 
conspiracy  charged  in  complainant's  bill  in  equity,  or 
the  title  to  the  said  land  thus  entered  by  the  said 
Soren  Hanson  is  invalid,  obtained  in  fraud  of  the 
law,  or  voidable  at  the  suit  of  the  United  States,  but 
admit  that  the  said  various  transferees  had  notice 
and  knowledge  of  the  issuance  of  patents  to  the  said 
lands." 

We  have  heretofore  observed  that  the  answer  was  filed 
on  April  15,  1910.  Mr.  Kettenbach  states  that  he  was  only 
acting  as  agent,  or  as  a  vendor  as  he  stated,  and  claimed  no 
interest  in  the  land  at  the  time  the  answer  was  filed.  At 
pages  1691-1692  the  witness  testifies: 

"A.  Well,  as  I  was  going  along  with  the  abstract, 
I  had  ordered  the  abstract  made  up,  and  after  I  had 
paid  the  mortgage,  and  paid  Robnett  to  pay  Hanson 
''  I  got  the  abstract,  and  then  I  found  that  there  was  a 

lis  pendens  on  the  claim,  which  was  a  surprise  to  me. 
I  didn't  know  anything  about  that.  I  figured  that  the 
only  suits  there  were  were  on  our  own  lands,  and  I  ran 
on  to  this  lis  pendens.  And  in  the  meantime.  Brown 
had  given  me  a  deed,  drawn  up — they  have  a  separ- 
ate form  of  deed,  different  from  anybody  else — and 
he  had  given  me  one  of  their  deeds  to  have  him 
execute,  and  this  deed  was  executed,  and  if  they  was 
paying  all  the  money  and  everything  the  claim  was 
to  go  to  Brown.  Of  course,  I  was  acting  in  the 
position  of  a  vendor,  you  might  say,  but  I  was 
paying  out  my  own  money  and  doing  all  this,  and 
when  it  was  turned  over  to  Brown  I  was  to  get  my 
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money  back.  Well,  as  I  say,  as  soon  as  I  got  the 
abstract  I  noticed  this  lis  pendens,  and  I  went  to 
Brown  and  I  told  him,  I  says,  'Brown,  here  is  a  lis 
pendens;  I  didn't  know  it  until  I  got  the  abstract." 
He  says,  'the  claim  has  never  belonged  to  us,  and 
it  must  be  a  mistake  that  they  are  suing  on  that 
claim,'  and  I  says,  'couldn't  you  take  it  to  your 
attorney,  and  find  out?'  and  he  did  that;  and  then, 
of  course,  he  couldn't  take  it. 

Q.  Then  you  asked  for  a  deed  to  yourself? 

A.  Then  I  asked  for  a  deed  to  myself. 

Q.  And  you  prepared  the  deed? 

A.  I  prepared  the  deed,  and  gave  it  to  Mr.  Robnett. 

Q.  And  that  is  the  deed  that  was  offered  here  in 
evidence,  wasn't  it? 

A.  Well,  I  didn't  know  it  had  been  offered  in  evi- 
dence. But  the  condition  was  this:  It  was  just 
about  that  time,  Mr.  Gordon,  where  things  got  to 
that  stage  where  this  bank  trouble  (iame  up,  the  first 
exposure  of  the  thing,  and  I  had  my  money  tied  up 
in  it,  and  I  felt  that  Robnett  was  naturally  not 
interested  in  me  any  more,  or  in  us,  and  it  seemed 
apparently  he  had  not  been  for  quite  a  while,  and  I 
was  there  with  my  money  out,  and  nothing  to  show 
for  it.  There  was  no  reason  why  Robnett  could  not 
have  gone  to  Hanson  and  got  a  deed  to  myself,  so  I 
took  the  matter  in  my  own  hands,  and  on  my  own 
volition  I  took  the  deed  I  had  used,  conveying  the 
land  to  the  Clearwater  Timber  Company,  and  put 
that  on  record,  feeling  that  I  could  go  to  them  and 
that  they  would  quitclaim  back  to  me,  and  in  that 
way  I  could  protect  myself,  and  that  i^  the  reason  I 
did  that." 

It  thus  appears  that  Mr.  Kettenbach  had  asked  for  a  deed 
to  himself,  and  had  drawn  it  up,  and  had  it  sent  to  Hanson 
for  execution,  and  it  was  never  delivered  to  Kettenbach, 
and  it  was  by  Robnett  returned  to  Hanson.  This  must 
have  been  very  late  in  the  proceedings,  and  it  does  not 
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appear  from  the  record  just  what  date  this  occurred,  but  the 
record  shows  that  the  deed  from  the  Clearwater  Timber 
Company  to  Kettenbach  bears  date  July  27,  1910,  but  this 
deed  was  never  delivered,  and  Kettenbach  did  not  know 
that  it  was  executed  until  it  was  brought  out  in  evidence 
during  the  trial.     It  is  clear,  however,  that  Kettenbach 
never  claimed  any  interest  in  the  land  whatever  until  after 
the  answer  was  filed,  and  until  it  developed  that  the  lis 
pendens  covered  this  particular  tract  of  land  as  w^ell  as  other 
lands,  and  that  it  could  not  be  purchased  by  the  Clearwater 
Timber  Company,  and  that  Kettenbach  could  not  obtain 
the  delivery  of  the  deed  from  Hanson  to  himself,  and  he 
simply  put  the  deed  to  the  Clearwater  Timber  Company 
on  record  as  a  matter  of  protection,  as  he  had  advanced 
the  money  to  pay  the  mortgage  to  Curtis  Thatcher  and  also 
to   pay  to   Hanson.     He  simply  held  the  same  (without 
arrangement  therefor)  as  a  matter  of  security,  and  he  has  not 
as  yet  in  reality  obtained  title  to  the  land.     It  still  stands 
of  record,  in  the  name  of  the  Clearwater  Timber  Company, 
without  consent  of  the  timber  company ;  but  in  view  of  the 
fact   that   these   matters   all   occurred   subsequent   to   the 
fiUng  of  the  answer,  and  that  Mr.  Kettenbach  went  upon 
t^e  stand  and  gave  a  full  and  complete  history  of  the  entire 
transaction,  concealed  nothing,  evinces'  his  good  faith,  and 
that  he  did  not  in  any  way  or  manner  attempt  to  state  in  his 
answer  anything  contrary  to  the  facts.    A  careful  examina- 
tion of  the  entire  matter  discloses  that  the  answer  is  not  in 
conflict  with  the  facts  as  they  existed  at  the  time  of  the 
filing  of  the  bill  in  equity  and  at  the  time  of  preparing  the 
answer.     As  a  matter  of  fact  it  does  not  appear  from  the 
record  just  how  long  the  answer  was  signed  before  it  was 
filed.     Justice  to  the  defendants  requires  consideration  of 
the  forgeoing. 
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V. 

Opportunity  of  Court  Below  to  See  and  Hear  the  Witnesses. 

On  page  34  of  counsel's  brief  is  a  reference  to  certain 
witnesses  who  did  not  appear  and  testify  in  the  criminal 
actions  against  the  defendants,  Kester,  Kettenbach,  and 
Dwyer,  involving  the  land  in  question.  While  it  may  be 
true  that  these  witnesses  did  not  appear  and  testify  in 
these  criminal  actions,  yet  their  evidence  has  but  little 
weight  in  determining  the  questions  at  issue.  The  most 
important  witnesses  appeared  in  the  criminal  trials,  and 
compared  with  the  number  not  appearing,  those  not  appear- 
ing would  be  small.  The  witnesses,  Washburn,  Hattie 
Rowland,  Pierce,  Hyde,  Evans,  Bishop,  Dent,  and  Smith, 
did  not  appear  in  these  cases,  and  when  you  consider  the 
fact  that  the  witnesses,  Alexander,  Atkinson,  Bartlett, 
Joel  R.  Benton,  Brown,  Carey,  Chandler,  Chapman, 
Clausen,  Comerford,  Cornell,  Dowd,  Dreckman,  Mrs. 
Kittie  E.  Dwyer,  Ferris,  Flood,  Fralick,  Gammon,  Gatch, 
Goodwin,  Gregory,  Haevernick,  Hutchins,  Jackson,  Jenson, 
Kester,  William  F.  Kettenbach,  Lafferty,  Lambdin,  Hiram 
F.  Lewis,  Edward  M.  Lewis,  George  W.  Lewis,  Molloy, 
F.  D.  Morrison,  Peffley,  Parker,  Robnett,  Roos,  Shaeffer, 
Sherburne,  Edward  C.  Smith,  Charles  W.  Taylor,  Edgar 
J.  Taylor,  Paul  H.  Waldman,  Robert  0.  Waldman,  Walter 
Williams,  Ella  Wilson,  Guy  L.  Wilson,  William  B.  Benton, 
J.  M.  Bradbury,  C.  W.  Colby,  WiUiam  Dwyer,  Fred  W. 
Emery,  Martin  L.  Goldsmith,  Masters,  Schultz,  Thatcher, 
and  West,  testified  at  the  previous  criminal  trials,  it  makes 
the  number  of  witnesses  who  did  not  testify  at  the  previous 
trials,  appearing  on  page  34  of  appellant's  brief,  appear 
infinitely  small. 

Counsel's  contention  that  by  reason  of  the  court  having 
examined  the  evidence  only,  no  weight  should  be  given  the 
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appellees'  contention  that  the  court,  having  observed  the 
witnesses'  manner  of  testifying  upon  previous  occasions, 
should  have  as  much  weight  as  though  the  court  heard  the 
evidence  in  this  cause.    In  view  of  the  fact  that  the  addi- 
tional witnesses  used  in  the  present  case  are  so  few,  and 
their  evidence  of  so  little  importance,  we  believe  that  if 
the  court  will  turn  to  the  evidence  of  these  various  witnesses 
it  will  arrive  at  the  conclusion  that  the  evidence  of  these 
witnesses  strengthens  the  appellees'  case  instead  of  weaken- 
ing it  or  aiding  the  appellant.   The  evidence  of  Mrs.  Maris 
shows  conclusively  that  the  appellees  had  nothing  at  all 
to  do  with  the  entry  until  long  after  final  proof  was  made. 
The  evidence  of  Robinson  and  Nelson  supports  appellees' 
contention.    The  evidence  of  Hanson  we  have  heretofore 
referred  to.    The  evidence  of  Little,  Harrington,   Pierce, 
Bashor,  and  Long  strengthens  the  case  of  the  appellees. 
The  witness,  George  Morrison,  did  not  appear  and  testify 
in  this  case.   The  witness  Hyde  did  not  appear  and  testify. 
The  witness  Evans  was  dead  at  the  time  of  the  trial  and  did 
not  testify  in  either  case.   The  evidence  of  Bishop  does  not 
strengthen   the  appellant's  case.    The  evidence  of  Xew- 
mann,    Dent,    Smith,    Dammorell,    Bingham,    Edna    P. 
J^ester,  Elizabeth  Kettenbach,  Ehzabeth  White,  William 
J.  White,  Mamie  P.  White,  ^lartha  E.  Hallett,  Daniel  W. 
Greenburg,  Wilham  McMillan,  and  Drury  M.   Gammon 
does  not   strengthen   the   appellant's   case.     The  witness, 
Hattie  Rowland,  did  not  appear  and  testify.    Therefore, 
out  of  the  few  witnesses  referred  to  on  page  34  of  appel- 
lant's brief,  as  having  testified  in  this  case,  who  did  not 
testify  in  the  criminal  cases  tried  before  Judge  Dietrich, 
the  witnesses,  Washburn,   Pierce,   Hyde,   Evans,   Bishop, 
Dent,  Smith,  and  Rowland,  did  not  testify  in  this  cause  at 
all,   and   counsel  is  in  error  wherein  he  states  they  did 
testify  in  this  case. 
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VI. 

Idaho  Trust  Company. 

The  motion  for  change  of  venue  referred  to  at  pages  30-31 
Reply  Brief,  was  based  on  pubhc  rumors  which  would 
cause  suspicion  and  bias,  yet  neither  rumors  nor  could 
suspicion  only  prevent  one  from  being  a  bona  fide  pur- 
chaser (Babb's  Brief,  pp.  56-63).  The  fact  that  Frank -W. 
Kettenbach  testified  to  some  fact  of  narrow  compass  i:)  one 
of  the  land  fraud  trials,  certainly  charges  him  with  wo 
notice  concerning  any  entries  not  involved  in  that  case,  nor 
can  it  be  presumed  from  the  mere  fact  that  a  person  testifies 
to  some  fact  in  a  case  that  he  knew  all  about  the  case,  and 
the  other  facts  therein. 

VII. 

Clearwater  Timber  Company. 

The  date  of  patent  to  Joel  H.  Benton,  given  page  27  of 
our  brief  as  February  25,  1905,  should  have  been  the  same 
date  in  1904,  and  in  the  claim  of  title  of  the  W.  B.  Benton 
claim,  page  24  of  our  brief,  should  have  appeared  them  jrt- 
gage  from  Robnett  to  Guernsey  for  $3,000,  and  the  release 
thereof. 

Look  at  the  chain  of  titles,  pages  24-30  of  our  brief,  and 
see  what  there  is  to  put  us  on  inquiry,  when  all  the  faet> 
are  considered,  pages  33-45  our  original  brief. 

There  is  nothing  to  show  that  Brown  or  any  person  but 
Davies  in  Spokane  saw  the  chain  of  title  in  any  of  the  cases 
that  made  any  progress  toward  a  contract. 

As  to  the  Hanson  and  other  claims,  after  all  the  deals  on  all 
titles  bought  were  closed,  Brown  learned  from  the  newspaper  or 
Kettenbach  that  a  lis  pendens  was  pending,  before  negotia- 
tion had  progressed  to  a  bargain  or  the  securing  of  an  ab- 
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stract  of  title,  and  was  advised  that  with  a  lis  pendens  pend- 
ing it  would  be  futile  to  go  further — this  after  all  deals  were 
closed  for  the  titles  bought  and  therefore  can  have  no  bear- 
ing thereon. 

Respectfully  submitted. 

JAMES  E.  BABB, 
(P.  O.  Lewiston,  Idaho) 
Solicitor  for  Idaho    Trust    Company,    Lewiston    National 
Bank,  Frank  W.  Kettenhach,    Clearwater   Tr^st   Com 
pany,  Potlatch  Lumber  Company,  Appellees 


United  States  of  America,      i 

District  of  Columbia,         > 

City  of  Washington,  \ 

James  E.  Babb  being  first  duly  sworn  on  oath  says  that 
he  sealed  a  full  true  and  correct  copy  of  foregoing  brief  in 
an  envelope  and  legibly  addressed  the  same  thus,  "Peyton 
Gordon,  care  of  Department  of  Justice  of  United  States, 
Washington,  D.  C,  and  stamped  thereon  sufficient  United 
States  postage  stamps  to  entitle  it  to  delivery  by  United 
States  Mail,  and  deposited  the  same  on  the  28th  day  of  May, 
1913,  in  United  States  Post-Office,  in  said  city  of  Washing- 
ton, said  address  being  then  correct,  and  said  Gordon  then 
Tiaving  an  office  in  said  Department  of  Justice. 

Subscribed  and  sworn  to  befor^e,  this  28th  day  of  May, 

Notary  Public. 
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FOR^THE   NINTH  CIRCUIT 

THE   UNITED   STATES  (JF  AMERICA. 

Appellant,  No.  2209 
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William    F.    Ketteiil)a('li,     (Icoroc     H.    Kester, 
Olaronce     W.    Robnett,    William     Dwver,    and 
Frank    W.    Kettenbaeh,  A])polleos. 


THE   l^NTTEI)   STATES  OF  AMERICA, 

Ap])e]lanr,  No.  2210 

vs. 
AVilliam  F.  Koft('nl)acli.  Gocroo  H.  Kester, 
Claivn('(>  W.  R(.l)iiett,  Willian'i  Dwver,  The 
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Elizabeth  W.  Thatcher,  Curtis  Thateher.  Eliza- 
beth White,  Edna  P.  Kester,  Elizabeth  Kettcn- 
baeh,  Martha  E.  Hallett,  and  Kitty  E.  Dwycr, 

Appellees. 


THE  UNITED   STATES   OF   AMERICA, 

^  A])])ellant,  No.  2211 

vs. 

William  F.  Kettciil)ach,  (Jcori^v  H.  Kester,  and 
William  Dwyer,  xVp])ellees. 


Copies  o1  I'anlons  (Irantcd  July  14,  1913.  of  Kettenbacli  and 
Kester,  absolnte  ami  niiediiditional,  before  im])risonment, 
presented  because  of  references  in  G.i\-t.  Brief  pp.  15  and 
18  and  elsewhere  and  re])ly  Brief,  ])|).  1-.'). 

GEORGE  W.  TANNAHILL, 

Lewiston,  Idaho, 
Solicitor  for  x\]>]>ellees. 
PEYTON  GORDON, 

Solicitor  for  Apjiellant. 


Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Central  Division. 


Wnnbrnm  Wtlsott 

President  of  the  United  States  of  Jlmerica 
(Ho  all  to  uihom  tlieae  preaenta  al|all  rome.  CSreettng: 

William  F.  Kcttciihacli  was  coivicted  in  ihc  United  States 
District  Court  for  'the  District  of  Idaho  of  aidi)ti;  and  abetting 
the  Cashier  of  the  Lewiston  Xatioutil  Bank,  of  Lewisfon,  Idaho, 
ill  making  false  entries  in  reports  to  the  Comptroller  of  the  Ciir- 
rencx,  and  on  .Ipril  fourth,  1911,  was  sentenced  to  imprisonment 
for  five  years  in  the  United  States  Penitentiary  at  Leaven-wortli, 
Kansas ;  and 

Whereas  the  case  was  taken  to  the  Circuit  Court  of  ap- 
peals, Xiiith  Circuit,  which  Court  affirmed  the  judgment  of  the 
District  Court,  and  a  motion  for  re-hearing  was  denied.  February 
twenty-fourth.  1913;  and. 

Whereas,  an  application  for  a  writ  of  certiorari  was  denied  by 
the  Supreme  Court,  April  twenty-first.   1913;  and. 

Whereas,  the  issuance  of  the  mittimus  has  been  delayed, 
pen'ding  the  result  of  an  application  for  pardon:  and. 

Whereas,  it  has  been  made  to  appear  to  me  that  the  said  Wil- 
liam F.  Kefteiibach  is  a  fit  object  of  cxcciitizr  clemency: 

Num,  thrrrfflr?,  be  it  knniun.   that  L 

WoobrOtU  HtlsOn,  President  of  the  United  States  of 
America,  in  consideration  of  the  premises,  divers  other  good 
and  sufficient   reasons   '"c   thereunto    moving,   do   hereby  grant 


unto   the  said   Willkim   F.   KcttcnbacJi   a  full  aihl   uiicoinlitioiuil 
par  ci  0)1. 

ditt  tPSttntOUy  luhlTPOf  /  have  hereunto  sr^ned  my 
nanie  and  eaused  the  seal  of  the  Department  of  Jusiiee  to  be 
affixed. 

Soup  "/    the    eity    of    Jl'ashiu!j:;toii    this 

fourteenth  day  of  July,  in  the  year  of  our 

Lord   One    Thousand  XiiW   Hundred  and 

(Skai,  of  Dki'T.  Thirteen,  and  of  the  liniependenee  of  the 

Justice. )  L'nited    States    the    Ou'e   Hundred     and 

thirty-eii^Jith. 

B\  the  President : 


^.C^A^RcfPvc..,no('cl.>, 


Attoruex   General. 


President  of  the  United  States  of  Jlmerica 
®ii  all  to  uilinm  tlreae  prea^nta  sl|all  rome.  (Srepting: 

Gcori^c  H.  Kestcr.  formerly  Cashier  of  the  Leiciston  Xational 
Bank,  of  Lewistoii,  Idaho,  K'as  convietcd  in  the  United  States 
Distriet  Court  for  the  Distriet  of  Idaho  of  makini;  false  entries 
i;/  reports  to  the  Comptroller  of  the  Curreney.  and  on  Aprif 
fourth.  Vni.  was  sentenced  to  imprisonment  for  five  years  in 
the  United  States  Penitentiary  at  Leavenzcorth,  Kansas:  and. 

Whereas  the  ease  was  taken  to  the  Circuit  Court  of  Ap- 
peals, Xinth  Circuit,  which  Court  affirmed  the  jndi^ment  of  the 
District  Court,  and  a  motion  for  re-hearin_:^  was  denied,  February 
twevA\-fonrth,  1913;  and. 

Whereas,  an  application  for  a  writ  of  certiorari  was  denied  by 
the  Supreme  Court.  April  twenty-first.   1913;  and, 

Jl'hereas.  the  issiuince  of  the  mittimus  has  been  delayed, 
peu'dini^  the  result  of  an  application  for  pardon:  and. 

JChercas.  it  has  been  made  to  appear  to  me  that  the  said  George 
H.  Kester  is  a  fit  object  of  executive  clemency: 

5^uui,  tl|er?forp.  b?  it  knnuin.   that  /. 

WoniirOUt    litlBOtt,    President  of  the    United 

States  of  America,  in  consideration  of  the  premises,  divers  other 
o-ood   and   sufficient    reasojis    me    thereunto    moving,    do    hereby 


i^rant  unto  the  siiici  Ccori^c  H.  Kcstcr  a  full  ami  itiicoiidifioiial 
pardon. 

3/n  tratimony  Ulhl^rrof  /  Inrrc  hereunto  si^t^ned  my 
vaine  aiu!  caused  the  seal  of  the  Department  of  Justice  to  be 
affixed. 

53nitr  ct    the    city    of    JJ\ishiirj:;toii    this 

fourteenth  day  of  July,  in  the  year  of  our 

Lord   One    Tliousand  Xiite   Hundred   and 

(Seal  of  Dki't.  I'hirteeti.  and  of  the  Independence  of  the 

Tl'Stici-:.  )  United    States    the    On^e   Hundred     and 

thirty-eii^hth. 

Hx  the  President: 


^ieMM.^^.oi'd.. 


o 
Attornex   General. 


State  of   Idaho.  ] 

}-ss. 
County  of  Xez  I'erce.  J 

Georg-e  W.  Tannahill  l;eino-  dul}-  sworn  on  oath  says: 
That  he  is  sohcitor  and  counsel  in  above  entitled  cases ;  that 
the  foreg-oing-  aie  true  copies  of  the  original  Pardons  granted 
to  Wm.  F.  Kettenbach  and  George  H.  Kester,  the  originals 
l>earing-  the  signature  of  the  President  and  Attorney  General  and 
the  seal  of  the  Department  of  Justice. 

GEORGE   W.    TAXNAPIILL. 

Subscribed  and  sworn  to  Ijefore  nie  this  30th  day  of  July, 
1913. 

(Notarial  Seal)  HEXRY  S.  GRAY, 

Xotarv  Public. 


AFFIDAVIT  OF  SEKVU^E  BY  MAIL  OF  COPIES  OF 

PARDONS  GRANTED  JULY  U,  11)18.  OF  KET- 

TENBACH  AND  KESTER. 


U-. 


State  of  Idaho  ,  ] 

I 
( 

Coiiiitv  of  Nez  Perec.  J 

Geoviie  W.  Taiiiialiill.  l»ciii_ii'  tii'^^t  (h\\x  ,-woni,  on  oath  savs 
that  he  sealed  a  full,  rnie  and  correct  copy  of  foregoing  copies 
of  Pardons  grantee]  July  14.  1018,  of  Kettenhach  and  Kester, 
in  an  envelo])e  and  h'gihly  addrsssed  the  same  thns,  "Peyton 
Gordon,  care  of  Department  of  Jns.tiee  of  United  States,  Wash- 
ington, D.  C,"  and  stani])ed  thereon  snfficient  United  States 
postage  stani)»s  to  entitle  it  to  delivery  hy  United  States  mail, 
and  de])osited  the  same  on  the  'Hst  day  of  Jnly,  1013,  in  United 
States  Postoffice.  in  the  City  of  Lcwiston,  Idaho,  said  Gordon 
hcing  an  attorney  of  record  in  the  ahove  entitled  canses,  and 
said  address  hcing  the  la-t  known  addrcs-^  <if  said  Gordon  known 
to  affiant. 

Affiant  fnrtluT  <:iys  that  he  scaled  a  fnll.  tnie  and  correct 
copy  of  said  annexed  and  foreiioing  copies  of  Pardons  grant- 
ed Jnly  14.  11)18,  of  Kettenhach  an(l  K(  ster,  in  an  envelope  and 
legihly  addressed  the  same  thns:  *%T.  C.  McRevnolds,  Attorney 
General,  care  of  l)epartn)ent  of  Jnstice  ef  United  States. 
Washing-ton.  D.  C."  and  stamped  thereon  snfficient  United 
vStates  postage  stHmps  to  entitle  it  to  delivery  hy  United  States 
^lail,  and  deposited  the  same  on  the  31st  day  of  Jnly,  1913, 
in  United  States  Pot-toffice,  in  the  City  of  Lev:iston,  Idaho, 
said  address  hcing  then  correct  and  said  J.  C.  McReynolds 
then  heing  the  Attorney  General  of  the  United  States  and  hy 
virtne  of  said  office  then  hcing  Solicitor  for  the  ahove  named 
Appellant,  The  United  States  of  America,  in  said  canses,  and 
then  having-  an  office  in  said  Department  of  Jnstice. 

GEORGE  W  .TANNAHILL. 

Snhscrihed  and  sworn  to  In^fdre  nie  this  81st  dav  of  Jnlv.  A. 
B..  1913. 
CS<^al)  HENRY^  S.  GRAY^ 

Notarv  Pnhlic. 


ONIIEO  SIAIES  CIRCUIT  COUfil  OF  UPPEALS 

FOR  THE  NINTH  CIRCUIT 
THE  UNITED   STATES  OF  AMER- 
ICA, 

vs. 
CLARENCE    W.     ROBNETT,    WIL- 
LIAM DWYER,  and    FRANK    W. 
KETTENBACH,  Appellees. 


Appellant, 


No.  2209. 


THE  UNITED 
ICA, 


WILLIAM 
GEORGE 
ENCE  W. 
DWYER, 
COMPANY 


STATES    OF   AMER- 

Appellant. 

f!  KETTENBACH, 
H.  KESTER,  CLAR- 
ROBNETT,  WILLIAM 
THE  IDAHO  TRUST 
,  A  Corporation,  THE 
LEWISTON  NATIONAL  BANK,  a 
Corporation,  THE  CLEARWATER 
TIMBER  COMPANY,  a  Corpora- 
tion, ELIZABETH  W.  THATCH- 
ER, CURTIS  THATCHER,  ELIZ- 
ABETH WHITE,  EDNA.  P.  KES 
TER,  ELIZABETH  KETTEN- 
BACH, MARTHA  E.  HALLETT  and 
KITTY  l!.  D^AT'ER,      Appellees. 


No.  2210. 


THE  UNITED  STATES  OF  AMER- 

^^"^'  _  Appellant, 

WILLIAM  F."  KETTENBACH, 
GEORGE  H.  KESTER  and  WIL- 
LIAM DA^^ER,  Appellees. 


No.  2211. 


i:^])on  Appeals  from  tlie     United     States     District 
Court  for  the  District  of  Idaho,  Central  Division. 


PETITION  OF  APPELLEES,  WILLIAM  F.  KET- 
TENBACH, GEORGE  H.  KESTER,  WILLIAM 
DWYER,  KITTY  E.  D\A^^ER,  THE  LEWISTON 
NATIONAL  BANK,  A  CORPORATION,  THE 
IDAHO  TRUST  COMPANY,  A  CORPORA- 
TION, AND  EACH  OF  THEM  SEVERALLY, 
FOR  A  RE-HEARING. 


ONIIED  STAIES  CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 
THE  UNITED   STATES  OF  AMEK- 

^^^'  Appellant, 

vs.  ^^  -KT^.    2209 

CLAKENCE  W.  KOBNETT,  WIL- 
LIAM DWYEK,  and  FRANK  W. 
KETTENBACH,  Appellees. 

THE  UNITED  STATES    OF   AMER- 

^^^'  Appellant. 

vs.  ^^ 

WILLIAM  F.  KETTENBACH, 
GEORGE  H.  KESTER,  CLAR- 
ENCE W.  ROBNETT,  WILLIAM 
DWYER,  THE  IDAHO  TRUST 
COMPANY,  A  Corporation,  THE 
LEWISTON  NATIONAL  BANK,  a  No.  ZZW. 
Corporation,  THE  CLEARWATER 
TIMBER  COMPANY,  a  Corpora- 
tion, ELIZABETH  W.  THATCH- 
ER, CURTIS  THATCHER,  ELIZ- 
ABETH WHITE,  EDNA.  P.  KES- 
TER, ELIZABETH  KETTEN- 
BACH, MARTHA  E.  HALLETT  and 
KITTY  E.  DWYER,      Appellees. 

THE  UNITED  STATES  OF  AMER- 
ICA, Appellant, 

mULIAM         F.         KETTENBACH,     ^<^-  -^^• 
GEORGE  H.  KESTER    and    WIL- 
LIAM DWYER,  Appellees. 

I^pon  Appeals  from  the     United     States     District 
Court  for  tlie  District  of  Idaho,  Central  Division. 

PETITION  OF  APPELLEES,  WILLIAM  F.  KET- 
TENBACH, GEORGE  H.  KESTER,  WILLIAM 
DWYER  KITTY  E.  D^^T^ER,  THE  LEWISTON 
NATIONAL  BANK,  A  CORPORATION,  THE 
IDAHO  TRUST  COMPANY,  A  CORPORA- 
TION, AND  EACH  OF  THEM  SEVERALLY, 
FOR  A  RE-HEARING. 


UNITEO  STATES  CIRCUIT  COURT  OF  APPEALS 

FOR  THE   NINTH   CIRCUIT 
THE  UNITED   STATES   OF  AMER- 

^^^'  Appellant, 

^^^-  No.  2209. 

CLARENCE  W.  ROBNETT,  WIL- 
LIAM DWYER,  and  FRANK  W. 
KETTENBACH,  Appellees. 


THE  UNITED  STATES    OF   AMER- 

^^^'  ^^  Appellant. 

WILLIAM  F.  KETTENBACH, 
GEORGE  H.  KESTER,  CLAR- 
ENCE W.  ROBNETT,  WILLIAM 
DWYER,  THE  IDAHO  TRUST 
COMPANY,  A  Corporation,  THE 
LEWISTON  NATIONAL  BANK,  a  ^o.  J210. 
Corporation,  THE  CLEARWATER 
TIMBER  COMPANY,  a  Corpora- 
tion, ELIZABETH  W.  THATCH- 
ER, CURTIS  THATCHER,  ELIZ- 
ABETH WHITE,  EDNA.  P.  KES- 
TER, ELIZABETH  KETTEN- 
BACH,--MARTH  A  E.  HALLETT  and 
KITTY  E.  DAA^^ER,      Appellees. 


THE  UNITED   STATES  OF  AMER- 
I^-"^'  Appellant, 

WILLIAM         F.*        KETTENBACH,     ^^^-  ^-^^' 
GEORGE  H.  KESTER    and    WIL- 
LIAM DWYER,  Appellees. 

I'pon  Appeals  from  the     United     States     District 
Court  for  the  District  of  Idaho,  Central  Division. 


PETITION  OF  APPELLEES,  WILLIAM  F.  KET- 
TENBACH, GEORGE  H.  KESTER,  WILLIAM 
DWYER,  KITTY  E.  DWYER,  THE  LEWISTON 
NATIONAL  BANK,  A  CORPORATION,  THE 
IDAHO  TRUST  COMPANY,  A  CORPORA- 
TION, AND  EACH  OF  THEM  SEVERALLY, 
FOR  A  RE  HEARING.  


The  appellees  severally  herein  petition  for  a  re- 
hearing- upon  the  following  gi'ounds: 

I 

From  the  bottom  of  page  11  and  the  top  of  page 

12,  the  opinion  of  the  Court  relates  to  the  testimony 

of  riareuce  W.  Eolmett,  and  among  other  things  the 

^\)urt  says : 

"It  is  also  true  that  his  testimony  is  not  alto- 
gether free  from  contradictions  and  misstate- 
inents,  and  Avere  it  not  for  the  corroborating  tes- 
timony of  the  entrymen,  we  should  reject  it  alto- 
gether." 

An  examination  of  the  record  discloses  that  the 
Court  held  for  cancellation  certain  patents  Avherein 
tho  testimony  of  the  entrjTnen  did  not  corroborate 
the  evidence  of  Clarence  W.  Robnett,  but  is  in  direct 
conflict  therewith,  and  we  call  the  Court's  attention 
to  the  evidence  of  Lon  E.  Bishop,  Frederick  W.  Xew- 
nian.  Charles  Dent  and  William  McMillan,  appear- 
ino-  on  page  23  of  the  Court's  opiiiion. 

We  call  the  Court's  attention  to  the  evidence  of  C. 
W.  Colby  appearing  at  pages  3080  to  3085,  of  the 
transcript,  and  especially  page  3082,  wherein  the 
v/itness  states : 

''A.  Well,  these  entrymen  were  in  the  eni- 
1)1  oy,  had  Iteen  for  some  time  in  the  employ  of 
Small  &  Emery,  except  perhaps  Mr.  Dent,  Vho 
wasn't  particularly  employed  by  them,  but  had 
consideral)le  dealings— he  ke])t  a  house  at  which 


tliey  stopped  In  going  and  coming,  and  also  kept 
some  goods,  and  they  got  goods  from  him  in  go 
ing  and  coming  from  Lewiston  to  the  timber, 
and  these — there  Avas  a  good  deal  of  talk  al)out 
taking  to  timber  and  these  parties  concluded 
that  they  wanted  some,  and  Mr.  Emery  had  been, 
engaged  in  locating  parties  on  timber,  had  made 
a  business  of  it,  and  finalh^  located  them  on 
timber." 

(Page  o084).  "A.  Yes,  sir;  and  asked  him 
(meaning  Mr.  Kettenbach)  for  a  loan  of  this 
money  to  prove  up  with,  and  I  think  he  said  he 
would  speak  to  Mr.  Kester  about  it,  and  let  me 
know  in  a  short  time,  or  perhaps  let  me  know  in 
the  morning;  anyway,  it  was  only  a  short  time 
he  took  to  giye  me  an  ansv.-er.  '^  *  *  '■'■ 

"A.    I  mean  made  proof ;  yes,  sir.    Exctise  me. 
When  they  Avere  ready  for  the  money,  I  got  the 
the  money  from  the  bank  and  handed     it     to 
thei7>.  and  they  went  and  made  their  proof." 

MR.  TAXXAHILL :  Then  what  happened  af- 
ter th'ey  made  their  proof? 

"A.  Well,  Mr.  Kettenbach  says:  'Now,'  he 
says,  'I  look  to  you,  Mr.  Colby,  to  get  those  mort- 
gages and  see  that  this  thing  is  all  straight,'  and 
so  I  Avaited  around  until  they  made  their  proof, 
nnd  AA'hen  they  did,  I  asked  them  to  go  up  to  Mr. 
Barnett's  office — I  Avent  ut)  into  Mr.  Barnett's 
office  before  this,  and  told  him  the  boys  AA^ere 
making  proof  and  I  Ayould  like  to  haA^e  them 
giA^e  a  mortgage,  and  told  him  I  Avould  like  to 
haye  them  remain  in  his  office — it  Ayas  getting 
late  in  the  eAcning  then — and  I  AA^anted  him  to 
remain  there  to  fix  tip  these  mortgages  and  he 
said  he  AA'ould  and  did.  *  *  ^^*  Emery  came  up 
and  says  :  "The  boys  Ayant  to  sell  instead  of  giA^- 
ing  a  mortgage.  They  say  they  Ayill  haA^e  the 
same  trouble  al)out  meeting  the  mortgage  they 


are  having  now,  and  prefer  to  sell,  if  they  think 
they  can  get  a  reasonable  price,"  and  asked  me 
if  I  thought  Mr.  Kettenbach  would  buy  it,  and 
I  says :  'I  think  not ;  it  is  so  soon  after  proving 
up,  but,'  I  sa^^s,  'I  will  go  and  see  him.'  I  went 
and  saw  Mr.  Kettenbach  and  he  says :  'Have 
they  proved  up?'  and  I  says,  'Yes.'  'Have  they 
got  their  final  receipts?'  and  I  saj^s,  'Yes.' 
'Well,'  he  says,  'It  is  as  much  theirs  now  as  it 
Avill  ever  be,'  and  he  says,  'Yes.  I  will  buy  them 
if  I  can  get  them  right,'  and  he  says  'What  will 
they  cost?'  and  I  says,  'They  will  aAerage  about 
$750  or  a  little  less,  some  more.'  'Well,'  he  says, 
'I  will  see  Mr.  Kester  about  it  and  let  you  know 
in  a  little  while,'  and  I  saw  him  again,  and  he 
says,  'We  will  take  them  if  they  don't  cost  more 
than  $750,'  so  then  I  told  Mr.  Emery  that  Mr. 
Kettenbach  would  buy  them,  and  what  he  would 
give,  and  Mr.  Emery  seemed  to  understand  by 
that  what  the  boys  w^anted  for  them,  and  in- 
stead of  making  mortgages  they  made  deeds. 
(Page  308G  of  the  record). 

(Page  3087).  "Q.  I  T\ill  ask  you  if  at  the 
same  time,  or  at  any  time,  you  stated  to  Mr. 
Kester,  or  anyone  else,  what  the  entrymen  were 
doing,  or  that  they  Avere  to  go  ahead  and  proA'e 
up,  and  deed  the  claims  over  to  Colby  and 
Emery,  meaning  yourself  and  Emery,  for  $200 
each.'' 

"A.  Xo,  sir ;  there  was  nothing  of  that  kind. 
Xothing  suggesting  any  such  thing  in  the  con- 
A^ersation  at  all.' 


FRED  W.  EMERY, 
We  also  call  the  Court's  attention  to  the  evidence 
of  Fred  W.  Emeiy,  appearing  at  pages  3115  to  3138 
of  the  record.    On  page  3117  the  witness  testifies : 

"Q.  XoAv,  just  state  what  occurred  in  rela- 
tion to  the  location  of  these  parties  on  timber 
claims? 

A.  Why,  these  parties  were  all  men,  except 
Dent,  that  has  worked  for  us  for  a  number  of 
years  off  and  on,  for — well,  for  the  past  proba- 
bly 15  years.  Evans  probably  a  good  deal  lon- 
ger than  that,  and  at  this  time  they  were  work- 
ing the  biggest  part  of  the  time  for  us  in  the 
woods.    We  were  in  the  luml)er  business.  '''  =^  *  '^ 

A.  And  I  was  doing  some  locating  off  and  on, 
as  I  had  time  to  cruise  some  timber  and  parties 
were  anxious  to  get  located,  why  I  Avould  locate 
a  few  of  them;  and  I  was  up  in  the  Avoods  one 
day,  and  they  were  there  at  one  of  the  home- 
steadei-^s  cabins,  in  fact,  Evaiis'  homestead,  and 
they  got  talking  about  timber  claims,  about  me 
locating  people',  and  wanted  to  know  if  there 
was  anything  left,  and  I  told  them  about  a 
bunch  of  timber  there  was  there ;  that  is,  there 
was  about  four  of  them  there,  I  think,  at  that 
time;  and  they  wanted  to  know  if  I  thought  it 
was  worth  taking,  and  I  told  them  I  thought  it 
was,  and  they  talked  the  matter  over  there  dur- 
ing the  afternoon  among  them  and  concluded 
they  Avanted  to  get  located,  and  Avanted  me  to 
locate  them,  and  I  told  them  I  Avould  as  soon  as 
T  had  a  little  time.  The  next— 1  came  doAvn 
early  then,  and  Avhen  I  came  back  they  Avere 
there,  and  I  took  them  and  Avent  OA^er  the  timber 
Avith  them  and  located  them. 

Q.    And  Avhat  occurred  next? 
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A.  Well,  they  came  down  to  LeAviston  and 
made  their  filings ;  and  after  that  a  short  time 
they  told  me  that  they  Avonld  have  to  get  money 
— they  Avonld  have  to  borrow  money  to  proA-e  up 
on  these  claims.  Well,  they  Avanted  to  knoAv 
Avhat  I  thought  about  it,  and  I  told  t.hem  I  didn't 
think  they  Avould  have  any  trouble  in  borroAving 
money;  that  there  Avas  lots  of  men  in  the  coun- 
try that  Avas  loaning  money  on  timber  claims, 
enough  to  prove  up  on,  and  they  told  me  to  look 
out  for  somebody  that  Avoukf  be  apt  to  haA^e 
some,  as  they  didn't  knoAv  as  thev  Avould  haA^e 
enough,  and  I  told  them  I  Avould.'  Well,  it  run 
on  for  some  time  then,  and  I  spoke  to  Mr.  Colby, 
as  he  Avas  our  book  keeper  at  that  time,  and  ask- 
ed him  if  he  kneAv  of  anybody  that  Avould  be  lia- 
ble to  loan  them  boys  AA^hat  money  they  Avould 
need  on  those  claims  for  proving  up,  and  he  said 
he  didn't  right  then,  Init  he  thought  probablv  he 
could  find  them,  and  I  told  him  to  look  around 
and  see  Avho  they  Avas ;  and  some  time  after  that 
he  told  me  that  Mr.  Skinner— I  think  it  Avas  W. 
H.  Skinner,  that  used  to  be  mayor  here,  AA'^hat- 
eA^er  his  initials  Avas — AA'ould  loan  them  the 
money,  but  it  proved — some  short  time  before 
they  got  ready  to  prove  up  AA^hy  Skinner's  money 
didn't  get  there,  and  so  there  Avas  no  shoAv  to  get 
it  of  him,  and  so  I  told  him  to  see  other  parties, 
and  he  told  me  he  would,  and  one  day  he  said  he 
Avas  talking  Avith  Mr.  Kester,  I  think,  in  regard 
to  it,—  ^ 

Q.     Mr.  Kester  or  Mr.  Kettenbach? 

A.  I  Avouldn't  be  sure  Avhether  it  Avas  Kester 
and  Kettenbach,  or  Mr.  Kettenl)ach,  Imt  he  said 
they  hadn't  decided  Avhether  they  Avould  loan  it 
or  not ;  and  a  short  time  after  that  ^Ir.  Ketten- 
bach, I  think  it  Avas,  called  me  in  and  Avanted  to 
knoAv  what  I  thought  a])out  this  timber,  if  I  had 
located  it  and  cruised  it,  and  if  T  kneAV  Avhat 


ther.e  was  on  it.  I  told  him  I  did,  and  lie  wanted 
to  know  if  I  thought  a  loan  would  be  safe  of 
$400.00  on  it.  I  told  him  I  thought  it  would  be 
perfectly  safe;  Avhile  it  wasn't  first-class  tim- 
l}er,  it  was  second  growth,  and  it  Avould  proba- 
bly cut  a  couple  of  million  feet  to  the  quarter 
section,  and  I  considered  it  safe  to  loan  on  it. 
Q.  Xow,  what  happened  next? 
A.  Well,  it  appears  that  he  loaned  the  mon- 
ey on  these  claims;  and  after  these  boys  had 
proved  up  there  was  several  of  them  came  to 
me  and  Avanted  to  know  if  I  didn't  think  these 
parties  Avould  buy  the  claims. 

Q.     Xow,  did  they  all  prove  up  at  the  same 
time? 

A.    Xo :  I  think  there  Avas  four  proA  ed  up  that 
day. 

Q.    And  it  Avas  these  four  that  came  to  you? 
A.     Yes. 

Q.    All  right.    What  did  you  tell  them? 
A.     Well,  I  told  them  I  didn't  knoAV.     They 
said  tHey  Avould  rather  sell  their  claims  if  they 
could    get    something    reasonable  for  them  in- 
stead of  giving  a  mortgage    on    them,  because 
they  Avere  all  homesteaders  in  there,  and  they 
could  use  the  money  to  good  advantage  to  im- 
proA^e  their  homesteads  Avith. 
O.    And  then  Avhat  did  you  do? 
A*  Well,  I  spoke  to  Mr.  Colby  about  it.    I  tol;l 
him  the  boys  would  rather  sell  those  claims  out 
and  out  than  to  mortgage  them,  and  to  see  Avhat 
he  could  do  about  it,  and  I  think  he  Avent  and  saAV 
Messrs.  Kester  and  Kettenbach,  and  they  decided 
that  they  Avould  buy  the  claims,  r)voviding  they 
Avere  all  riaht. 

O.    And  Avhen  Avere  they  sold? 
A.    I  think  they  AA^ere  sold  that  day. 
O.    And  do  you  knoAv  anything  about  the  sale 
of  the  other  tAvo  claims? 
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A.     Xo,  I  don't  know  about  the  arrangements 
for  the  sale  of  the  other  two  claims. 

Q.    Xow,  was  there  an}^  talk  of  the  sale  of  these 
claims  before  they  made  their  final  proof? 
A.    Xo. 

Q.  Was  there  any  understanding  or  agreement 
between  you  that  they  were  to  take  these  claims 
up  for  you? 

A.     Xone  whatever. 

Q.  What    location  fee  did  thev  pay  you? 
A.    They  paid  me  $1  ()().()(). 
Q.    $100.00  for  each  claim? 
A.    Each  claim. 

Q.  Are  you  acquainted  Avith  Clarence  W.  Rob- 
nett? 

A.    T  am,  yes,  sir. 
Q.  How  long  have  you  known  him? 
A.    Why,  I  think  about  fifteen  years. 
Q.     I  will  ask  you,  Mr.  Emery,  if,  the  morn- 
ing after  the  first  conversation  with  Mr.  Colby, 
between  Mr.  Coll)y  and  Mr.  Kettenbach,  relative 
to  loaning  the  money  on  the  claims,  that  you  and 
Mr.  Colby  came  into  the  office — AA  llliamF.  Ket- 
tenbach \s  private  office — and  talked  the  matter 
over,  and  you  told  :Mr.  Kester,  or  Mr.  Kettenbach, 
or  either  of  them,  that  you  had  checked  these 
claims  over,  and  you  knew  they  were  the  best 
claims  in  the  whole  township  that  was  subject 
to  filing,  and  that  Mr.  Kester  told  Mr.  Colby 
that  they  Avould  go  and  furnish  the  money  for 
the  proof,  and  take  the  claims  under  the  same 
conditions  that  you  had  with  the  entrvmen,  to 
pay  them  $200.00  for  their  right? 

WITXESS:     Xo;  I  never  had  any  such  con- 
versation. 

MR.  TAXXAHILL:  Just  answer  the  ques- 
tion. 

A.    Well,  the  way  I  understand  the  question 
— the  way,  I  mean,  that  I  never  had  any  such 
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conversation,  between  Colby  and  I  and  Ketten- 
bach,  or  Colby  and  I  and  Kester,  becanse  we 
never  met  there  to  talk  that  over — any  matter 
of  that  kind. 

Q.  Did  yon  ever  have  any  conversation 
wherein  yon  said  von  were  to  pav  the  entrymen 
$200.00  for  their  rights? 

A.     Xo,  sir. 

Q.  Xow,  did  yon  give  the  names  of  the  entry- 
men  at  any  conversation  between  Mr.  Ketten- 
bach  and  Mr.  Kester,  or  Mr.  Colbv  and  vour- 
self? 

A.    Xo,  sir." 

On  pages  2122  to  2124  the  witness  testifies  that  he 
never  had  any  conversation  with  Robnett,  snch  as 
testified  to  l)y  Robnett ;  that  the  evidence  of  Robnett 
in  relation  to  all  of  the  conversations  concerning 
these  particnlar  tracts  of  land  was  and  is  false. 


FREDERICK  AV.  XEWMAX, 
The  evidence  of  Frederick  W.  Xewman  appears  at 
pages  G71  to  694  of  the  record,  direct  examination; 
r)9.">  to  097  cross-examination ;  G98  to  700  redirect  ex- 
amination. 

At  page  (574  the  witness  testifies  on  direct  examin- 
alion : 

Q.  Who  si)oke  to  yon  about  taking  up  a  tim- 
ber claim? 

A.  I  spoke  to  Mr.  Emery ;  I  asked  him  in  this 
way :  I  says,  "Mr.  Emery,  the  Avood  is  getting  so 
high,  I  understand  you  are     locating     timber 
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claims  np  there;  is  there  any  chance  at  all?" 
''Well,"  he  says,  "there  isn't  nuich  chance;  any 
claim  that  is  of  any  acconnt,''  he  says,  "is  gone:" 
he  says,  "it  has  been  taken  np  long  ago."  He 
says,  "There  might  be  something  there  yet.  I 
Avill  see  yon  after  a  while,"  or  some  time  or  an- 
other, "and  let  yon  know  if  there  is  any  land  to 
be  had."  *  *  *  *'* 

At  page  (>7()  the  Avitness  testifies  : 

A.  Why,  T  says  for  him  to  wait  a  few  days. 
I  says,  "I  want  to  see  E.  (\  Smith,  to  see  if  tliey 
are  loaning  any  money  on  Clarkston  real  es- 
tate." I  owned  a  honse  and  lot  in  Clarkston, 
and  I  says  to  Mr.  Smith,  "Are  yon  loaning  any 
money  on  Clarkston  real  estate?  And  he  says, 
he  Avonld,  bnt  he  says,  "W^hy  not  get  it  over 
there?''  And  I  says,  "I  am  working  for  the  peo- 
ple over  there,  and  I  wonld  rather  get  it  here." 

On  page  677  the  witness  testifies : 

A.  *  *  *  "Well,"  he  savs,  "hoAV  mnch  do  von 
want?"  "Well,"  I  says,  "abont  $.S00.00,  and  pos- 
sibly $400.00,"  I  says,  "I  have  some  money,  bnt 
I  will  let  yon  know  how  much  I  want."  And 
then  I  had  no  more  in  regards  to  getting  the 
money  nmtters  —  I  had  no  more  conversation 
with  Fred  Emery  till  some  time  before  pro\ing 
np  time. 

On  page  684  the  witness  testifies : 

Q.  When  did  yon  make  your  arrangement 
Avith  Mr.  Colby  to  get  the  money  to  make  your 
proof? 

A.  It  Avas  a  feAv  days  before ;  I  met  Mr.  Em- 
ery, and  I  says,  "Fred"— I  told  him  the  circum- 
stances of  the  baidv;  the  bank  Avanted  to  make 
me  a  tAvo-year  loan,  and  I  says,  "I  don't  know  as 
I  AAill  CA^er  Avant  the  money  that  long  or  not." 
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*'Well/'  he  says,  "we  don't  care  to  be  loaiiiiio- 
any  money  for  a  year  for  a  small  loan  like  that,'* 
he  says,  ^^we  wonld  like  to  loan  yon  abont  $500 
for  al)ont  tAvo  years,"  and  I  says,  "I  don't  know 
as  I  will  want  it  for  two  years,"  and  I  says  to 
Fred,  "Is  there  any  way  to  get  the  money  to  pay 
for  the  filing  now,  instead  of  going  to  the  bank 
and  borrowing  the  money  for  two  years?"  He 
says,  "I  don't  know ;  I'll  see." 

Q.    XoAv,  where  was  this  conversation? 

A.    That  AA^as  right  here  in  LeAviston. 

K.    Whereabonts  in  LeAviston? 

A.  I  think  someAvheres  on  the  street.  I  Avas 
Avorking  at  the  time  and  I  met  him  down  toAvn. 
I  says,  "I  can  get  the  money  from  the  Idaho 
Trust  Company  by  mortgaging  my  home,"  and  I 
asked  him  then  if  there  AA^asn't  priA^ate  money 
besides  going  to  the  bank,  because  they  Avanted 
to  loan  it  for  tAA^o  years.  '^  *  * 

Q.    IIoAv  long  Avas  that  before  final  proof? 

A.  I  don't  think  that  Avas  much  OA^er  tAvo  or 
three  days. 

Q.  And  then  Avhen  did  he  tell  you  that  he 
Avould  let  you  haA^e  it,  or  could  get  it  for  you? 

A.  Well,  that  AA^as — I  don't  know  Avhether  it 
AA^as  the  same  afternoon  or  the  next  day. 

On  page  695  the  Avitness  testifies  on  cross-ex- 
amination as  folloAA^s : 

Q.  And  you  had  no  contr^,ct  or  agreement  to 
sell  it  to  Mr.  Emery? 

A.     No,  sir. 

Q.    Or  to  Mr.  Colby? 

A.    No,  sir. 

Q.    Or  to  Mr.  Kester  or  to  Mr.  Kettenbach? 

A.    No,  sir. 

Q.  And  you  had  no  contract  or  agreement  to 
sell  it  before  you  made  the  final  proof? 

A.    No,  sir. 
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Q.  Xow,  Avbeii  was  it  you  concluded  to  sell 
your  land  in  relation  to  the  time  you  made  your 
final  proof? 

A.  I  saw  my  wife  at  noon,  and  I  says,  "I  am 
ooing  to  prove  up  this  afternoon,"  I  says,  "Avill 
you  sign  a  mortgage  so  we  can  get  the  money 
from  the  bank?"  Ami  T  says,  I  made  arrange- 
ments with  Emery  to  get  the  money  and  we  can 
prove  up  on  it  ali  right."  Well,  she  considered 
awhile,  and  then  she  says,  "Xo,  I  won't  do  it," 
she  says,  "I  won't  sign  no  mortgage."  "Well,"  I 
says,  "what  will  I  do?  I  will  have  to  prove  up 
this  afternoon.  I  Avill  have  to  ask  Emery  if  he 
can  sell  it  for  us."  And  so  after  we  proved  up 
on  it  I  says,  "Fred,  is  there  any  chance  to  sell 
this  land  now?"  He  says,  "I  don't  know."  He 
"says,  ''I  can  find  out."  He  says,  "There  is  al- 
ways something  selling;  perhaps  somebody  will 
buy  it."  He  says,  "T  will  see.  ^laybe  it  will  take  a 
little  time."  "Well,"  I  says,  will  you  want  a 
mortgage?"  "Well,"  he  say's,  "no."  I  asked  him 
— requested  him  to  get  the  money  for  a  few  days, 
until  I  decided  Avhat  to  do,  whether  to  mortgage 
the  place  or  not.  And  so  I  Avent  and  attended  to 
the  furnace,  and  I  says,  "Fred,  if  you  can  find 
anybody  to  buy  that  you  go  ahead  and  sell  it,  be- 
cause my  AA'oman  Avon't  sign  a  mortgage." 

Q.  Then,  the  affidaAit  AA^hich  you  made  as  fol- 
loAvs :  "That  I  haAe  made  no  other  application 
under  said  acts ;  that  I  do  not  apply  to  purchase 
the  land  aboA^e  described  on  speculation,  but  in 
good  faith  >i^  *  *  ^  *  "  ^vas  true,  AA^as  it? 

A.    Yes,  sir. 

Tt  affirmatiA^ely  appears  that  the  evidence  of  the 
Giitryman  Frederick  W.  XeAA^man  not  only  fails  to 
corroborate  the  eAidence  of  Clarence  W.  Kobnett, 
but  is  in  direct  conflict  therewith,  and  amply  sup- 
ports the  evidence  of  Colbv  and  of  Emer\^ 
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CHARLES  SMITH. 
The  evidence  of  Charles  Smith  appears  at  pages 
2995  to  3021  of  the  record,  and  on  page  2996,  in  re- 
sponse to  a  question  as  to  how  he  happened  to  take 
lip  the  claim,  he  states : 

MR.  GORDOX:  Q.  Well,  noAv,  what  else 
happened?  Did  you  talk  with  anybody  about 
that? 

A.  Why,  nobod}'  but  Ben  and  I ;  and  then  we 
spoke  to  Fred  Emery  about  locating  us. 

Q.  Well,  now,  what  did  3'ou  have  to  say  to 
Emery? 

A.  Well,  we  asked  him  if  he  could  locate  us 
on  a  claim,  and  he  said  he  thought  he  could,  and 
so  he  finally  did  locate  us.  ^  '^  ^ 

Q.  Did  he  say  anything  else  to  you  except 
that  he  could?    Was  that  all  that  was  said? 

A.  Why,  it  was  all  that  was  said  at  that  time 
when  we  firsjt  spoke  to  him ;  and  then  we  asked 
him  if  he  would  locate  us,  and  he  said  he  would ; 
and  so — Oh,  it  was  going  on  to  probably  a  month 
during  that  time  from  the  first  time  we  spoke 
about  it,  and  he  said  he  would  back  us  up  for  to 
get  a  claim,  and  he  located  us. 

Q.  Xow,  How  do  you  mean  he  would  back  you 
up?    What  do  you  mean  by  "backing  you  up?'' 

A.  Well,  we  really  didn't  have  money  enough 
of  our  own ;  at  least,  I  don't  think  I  had :  I  don't 
know  what  was  coming  to  me  at  the  time.  We 
had  l)een — I  was  to  work  there,  and  we  would 
draw  money  whenever  we  wanted  it,  whether  it 
was  coming  to  us  or  whether  it  wasn't. 

Q.    You  were  married  at  that  time? 

A.    Xo,  sir. 
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On  page  2998  the  witness  testifies : 

Q.  And  who  paid  your  expenses  of  coming 
from  the  Clearwater  down  to  Lewiston? 

A.    I  paid  them  myself. 

Q.    "Where  did  you  get  the  money? 

A.  Well,  the  money  I  had  that  1  had  drawn — 
wages. 

Q.    Did  you  draw  it  just  before  you  came? 

A.    Well,  I  couldn't  say  as  to  that.     *  *  * 

A.  I  couldn't  say  for  certain  whether  I  did 
or  not.  I  neyer  drawed  any  until  I  came  doAWi 
here,  you  know.  This  Ayas  where  we  always 
drawed  our  money,  in  Lewiston. 

On  page  .'^)00r)  the  witness  testifies : 

Q.  Xow,  when  was  it  you  had  the  talk  about 
getting  the  money  to  make  proof? 

A.  Well,  that  was  some  time  between  the 
time  I  filed  and  proying  up,  I  don't  remember 
the  time. 

Q.    Xow,  Ayhat  was  said  about  it? 

A.  Well,  there  wasn't  any  more  said  than  I 
asked  Fred  if  he  Ayould  let  me  haye  the  money, 
enough  to  proye  up  on  it,  and  he  said  he  would  if 
he  could,  l)ut  he  was  a  little  short  at  the  time,  if 
I  can  remember,  but  he  said  he  would  if  he  could. 
He  said,  if  I  rememl)er  right  now,  that  he  would 
if  he  could  make  out ;  he  was  a  little  short  of 
money  himself  at  the  time. 

On  page  3018  the  Tvitness  testifies  on  cross- 
examination  : 

Q.  As  I  understand  you,  Mr.  Smith,  there 
was  no  understanding  or  agreement  between  you 
and  Mr.  Emery  or  Mr.  Colby,  or  anyone,  that 
you  should  sell  your  land,  before  you  filed  on  it? 

A.    Xo,  sir. 
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Q.  And  no  understanding  or  agreement  that 
you  should  sell  your  land,  before  you  made  your 
final  proof? 

A.    No,  sir. 

Q.  And  you  had  no  talk  with  Mr.  Kester  or 
Mr.  Kettenbach  regarding  the  sale  of  your  land, 
before  you  filed  on  it,  or  before  you  made  your 
final  proof? 

A.  No,  sir. 

The  witness  also  states  that  the  affidavit  he  made 
at  the  time  he  filed  his  sworn  statement,  Avas  true. 


CHARLES  DEXT. 
The  evidence  of  the  witness  Charles  Dent  appears 
on  pages  TIG  to  7^]C)  of  the  record,  and  we  quote  there- 
from as  follows : 

A.  Mr.  Emery  was  locator  at  that  time,  and 
he  asked  me  if  I  had  ever  taken  a  claim,  and  I 
told  him  no,  and  he  wanted  to  know  why  I  didn't 
take  one.  Well,  I  told  him  I  didn't  know  as  I 
had  much  use  for  one;  I  couldn't  sell  it.  "Oh, 
yes,"  he  said,  "I  could  sell  a  claim  most  any 
time."  So  I  concluded  I  would  take  one.  (Pages 
718-719). 

Q.  Did  he  tell  you  how  much  the  claim  would 
net  vou? 

a'.  Oh,  I  told  him  if  I  could  get  $100.00  for 
the  claim  I  wouldn't  mind  taking  one.  '•^Well," 
he  says,  ''you  can  easy  enough  get  $100.00."  He 
says,  "Most  anvbodv  will  give  vou  $100.00  for 
it." 

The  witness  testifies,  on  cross-examination, 
at  page  788,  as  follows: 
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Q.  Mr.  Dent,  I  understancl  j^oiir  first  conver- 
sation with  Mr.  Emery  Avas  at  your  place,  was 
it? 

A.     Yes,  sir. 

Q.  What  was  that  conversation,  as  near  as 
you  can  remenilier? 

A.  Oh,  I  don't  know ;  there  wasn't  mnch  of  a 
conversation  about  it.  He  was  locating  people 
up  there,  and  we  just  got  to  talking  about  it, 
al)out  talking  up  claims,  and  he  says  to  me,  he 
saj^s,  "You  have  never  taken  one  up,  have  you?" 
And  I  says,  ''Xo."  And  he  says,  ''Why  don't  you 
take  up  a  claim?"  And  I  told  him  I  didn't  know, 
I  didn't  know  as  T  could  sell  it  if  I  did  take  one 
ui),  and  he  says,  "Well,  you  could  easily  enough 
sell  it  for  $100.00,"  he  savs,  ''anvbodv  most 
would  give  vou  $100.00  for 'it."  Well,  I  told  him 
I  thought  if  I  could  get  $100.00  I  would  take  up 
a  claim,  but  I  didn't  want  to  take  up  a  claim  and 
hold  it,  because  I  didn't  want  to  pay  the  tax  on  it 
and  T  didn't  know  when  I  could  ever  sell  it. 

Q.  You  meant  if  you  could  get  $100.00  over 
and  above  what  the  claim  cost  vou? 

A.    Yes. 

Q.  There  was  no  understanding  or  agreement 
Avith  him  that  you  Avas  to  sell  your  claim  to  him, 
Avas  there? 

A.     Oh,  no. 

Q.  Or  to  auA^one  else? 

A.    Xo. 

Q.  When  Avas  your  next  conversation  Avith 
him;  the  next  couA^ersation  I  belieA^e  Avas  Avhen 
you  asked  him  if  you  could  borroAV  the  money 
to  proA^e  up  on,  or  something  to  that  effect? 

A.  I  told  him  I  didn't  haA^e  the  money,  and 
he  said  they  could  let  me  haA^e  the  money  if  I 
needed  it,  Colby  said ;  and  he  OAved  me  about  $G0 
or  $70  then,  Emery  did,  but  he  didn't  just  have 
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it  with  liim,  so  when  I  come  down  there  I  seen 
Mr.  Colby,  and  he  let  me  have  the  money. 

On  page  735  the  witness  testifies : 

Q.  *  *  *  Now  there  was  no  nnderstanding  or 
agreement  between  you  that  you  was  to  sell  your 
land  at  that  time,  was  there? 

A.     Oh,  no,  no.  *  *  * 

Q.  Then,  what  conversation  did  you  have  in 
regard  to  the  claim,  after  you  made  your  final 
proof? 

A.  I  didn't  haA^e  no  conversation  much ;  I  just 
told  Mr.  Colbv  I  would  sell  him  the  claim,  and 
he  said  all  right. 

Q.  Did  you  tell  him  what  you  would  sell  it  to 
him  for? 

A.    Yes. 

Q.     How  much? 

A.  I  told  him  if  he  would  give  me  $100.00  and 
pay  me  what  it  cost  to  prove  up,  he  could  have 
the  claim. 

Q.  That  was  the  first  talk  you  had  with 
either  IMr.  Colby  or  Mr.  Emory  regarding  the 
sale  of  your  claim? 

A.    Yes,  sir. 

Q.  You  had  then  proved  up  and  had  your  fi- 
nal receii)t,  had  vou? 

A.    Yes. 

The  witness  also  states,  on  pages  735-736,  that  the 
affidavit  he  made  at  the  time  he  filed  his  sworn 
statement,  is  true. 
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LOX  E.  BISHOP. 

The  evideuce  of  Lon  E.  Bishop  appears  at  pages 
2970  to  21)94  of  the  record.  At  page  2981  the  witness 
testifies : 

MR.  GORDOX :  Q.  .Viid  did  von  talk  with 
Mr.  Emery  al)out  getting  the  money,  or  ^vith 
Mr.  Colby? 

A.  Well,  I  spoke  about  that  we  would  haye 
to  haye  a  settlement  so  I  could  get  the  money  to 
proye  np  with. 

Q.    Xow,  who  did  you  talk  with  about  that? 

A.    T  talked  with  ]Mr.  Emery  about  it. 

Q.    What  did  Emery  say? 

A.  He  said  he  would  settle  up  with  me,  and 
he  would  giye  me  the  money. 

Q.  Xow,  what  settlement  was  it  you  were  to 
haye? 

A.  Well,  I  Ay  as  Ayorking  for  him,  you  know, 
and  I  had  worked  for  him  quite  a  while,  you 
know,  and  he  had  giyen  me  money  along. 

Q.  Xow,  how  much  actual  cash  did  you  get 
that  day  from  Colby? 

A.    Why,  I  got  $400.00. 

Q.  And  how  did  you  hai:>pen  to  get  it  from 
Colby?  Did  he  OAye  you  any  money;  or  Ayas  it 
Emery  that  OAA^ed  you  the  money? 

A.  Well,  it  AA^as  Emery.  They  AA^ere  all  con- 
nected together. 

Q.  Did  A^ou  haA'e  auA^  talk  Ayith  Mr.  Colby 
about  it  at  all? 

A.    X"o. 

Q.  And  where  did  a^ou  get  the  moncA^  from 
Mr.  Colby? 

A.    Out  here  on  the  street. 

At  page  2990  the  AAitness  testifies  on  cross-exam- 
ination as  folloAA's: 
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Q.  Mr.  Bishop,  did  you  have  any  talk  with 
Mr.  Kettenbacli,  or  Mr.  Kester,  or  either  of 
theru,  concerning-  the  sale  of  your  land,  before 
you  made  your  final  proof? 

A.  X6,  sir. 

Q.  Did  you  hare  any  talk  with  Mr.  Colby,  or 
Mr.  Emery  about  the  sale  of  3^our  land,  before 
you  made  your  final  proof? 

A.    Xo,  sir. 

Q.  AA^hen  did  you  first  conclude  to  make  a 
sale  of  your  land,  in  relation  to  the  time  you 
made  your  final  proof? 

A.    Well,  after  I  proved  up. 

Q.  And  who  did  you  first  talk  Avith  about  the 
sale  of  your  land? 

A.    AAliv,  Emery. 

Q.    With  Mr.  Emery? 

A.    Yes,  sir. 

Q.    And  what  did  he  tell  you? 

A.    He  told  me  that  Kettenbach  would  buy. 

Q.  Did  he  tell  you  what  he  would  ffiye  you  for 
it?  "        ■ 

A.    Xo. 

Q.  And  then,  you  had  a  talk  ^Wth  Kettenbach 
about  it,  did  you? 

A.    Yes :  I  went  oyer  to  see  him. 

Q.    You  went  oyer  to  see  him? 

A.    Yes,  sir. 

Q.    And  it  was  then  you  agreed  on  the  price? 

A.    Yes. 

Q.    And  then  he  told  you  to  make  out  the  deed? 

A.     Yes. 

Q.  And  you  made  out  the  deed,  and  went  over 
and  had  the  deed  made  out? 

A.  Yes,  sir. 

Q,  And  executed  it,  and  brought  it  back,  and 
gave  it  to  Mr.  Kester,  who  was  the  cashier  of  the 
bank? 

A.    Yes,  sir. 
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Q.  And  vou  told  liim  that  you  was  to  get 
$050.00  for  it? 

A.  Yes. 

Q.    And  he  told  you  that  was  right? 

A.    Yes. 

Q.  Xow,  you  stated  that  you  paid  back  to  Mr. 
Emery  the  money  that  you  had  borrowed  from 
him.  How  much  money  had  you  borrowed  from 
him  ? 

A.  Well,  I  don't  remember  just  how  much  I 
did  get  from  him.  He  owed  me,  and  after  I  got 
this  money,  why,  then  I  owed  him. 

Q.  And  I  belieye  you  said  that  you  told  him 
that  you  Ayanted  to  settle  up,  so  that  .you  could 
get  the  money  to  make  your  final  proof  with? 
You  wanted  the  money  to  make  your  final  proof 
with? 

A.    Yes. 

Q.    And  you  had  a  settlement,  did  you? 

A.  Well,  he  just  gaye  me  the  whole  amount, 
you  know,  and  then  I  told  him  that  I  wanted  to 
settle  up,  and  he  just  gaye  me  the  amount. 

Q.    Gaye  you  the  amount? 

A.    Yes. 

Q.  And  then  when  you  paid  him  back  it  was 
determined  then  how  much  money  he  owed  you 
before  he  let  you  haye  the  $400.00,  Ayas  it? 

Q.  That  is,  determined  hoAy  much  money  3^ou 
had  coming  to  you  from  him? 

A.    Yes. 

Q.  And  then  it  Ayas  also  determined  hoAy  much 
money  you  OAA^ed  him  after  he  let  you  haA^e  the 
$400.00? 

A.    Yes.  =i^  *  *  *  * 

At  page  2992  the  AAitness  testifies: 

Q.  And  you  had  no  understanding  or  agree- 
ment AAdth  Mr.  Emery  that  you  Ayould  sell  him 
the  land,  before  you  filed  on  it? 
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A.  Xo. 

Q.    Or  before  you  made  your  final  proof? 

A.    Xo. 

The  witness  also  testifies,  at  page  299o,  that  the 
affidavit  he  made  at  the  time  he  filed  his  sworn 
statement,  was  true. 

It  affirmatively  appears  from  the  evidence  of  this 
witness  that  he  had  no  understanding  with  anyone 
for  the  sale  of  the  land  prior  to  the  time  he  made 
his  final  proof,  and  it  was  after  he  made  his  final 
proof  that  he  concluded  to  sell. 

At  pages  284-285,  relative  to  these  entries,  Judge 

Dietrich  in  his  opinion  states : 

"There  is  no  contention  that  Kettenbach  and 
Kester  had  anything  to  do  with  the  entries  until 
about  the  time  of  final  proof,  Avhen,  at  the  solic- 
itation of  Colby,  they  agreed  to  advance  the 
money,  and  thereafter,  closely  folloAving  the  fi- 
nal proof,  they  purchased  the  claims;  it  is  ob- 
vious therefore  that  they  could  not  have  had 
any  unlawful  agreements  with  the  entrymen. 
The  theory  of  the  government,  however,  is  that 
such  agreements  had  been  entered  into  with 
Emery  and  C'olby,  or  one  of  them,  and  that  the 
defendants  were  advised  of  such  agreements  be- 
fore they  purchased  the  lands.  Aside  from  the 
testimony  of  Robnett,  there  is  no  direct  or  posi- 
tive proof  that  any  one  of  the  claims  was  in- 
valid, and  while  the  conditions  surrounding  the 
transfer  are  of  such  a  nature  as  to  warrant  a 
close  scrutiny  of  the  claims,  the  circumstances 
are  quite  as  readily  reconcilal)le  with  the  theory 
of  the  lawfulness  as  with  the  theory  of  the  un- 
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lawfulness  of  the  relations  existing  between  the 
several  entrymen  and  Emery  and  Colby.  It  is 
conclusively  shown,  I  think,  that  in  material  re- 
spects Robnett's  account  of  what  occurred  in  the 
bank  is  incorrect,  and  I  am  convinced  that  the 
witness  Colby  truly  states  how  Kettenbach  and 
Kester  came  to  purchase  the  claims.  Upon  the 
Avhole  ,  it  is  thought  that  the  evidence  is  insuf- 
ficient to  warrant  a  cancellation  of  any  one  of 
these  patents. 

^ye  have  heretofore  stated  that  each  and  all  of  the 
entrymen  were  and  are  in  conflict  with  Robnett ;  that 
Colby  and  Emory  are  in  conflict  with  Robnett,  and 
Judge  Dietrich  prefers  to  believe  these  witnesses  in- 
stead of  believing  Robnett,  and  held  the  patents  in- 
tact. 

We  most  respectfully  pray  that  a  rehearing  be 
granted  in  relation  to  these  entries,  to-wit,  the  en- 
tries of  Lon  E.  Rishoi^,  Frederick  \^\  Newman, 
Charles  Dent  and  Charles  Smith. 

In  connection  with  these    entries     we    call    the 

Court's  attention     to     the     authorities  cited  under 

"Points  and  Authorities,  II,"  pages  219-224  of  our 

original  brief,  and  we  call  the  Court's  attention  as- 

pecially  to  the  case  of  United  States  t^s.  Stinson,  197 

U.  S.,  200-204;  49  L.  Ed.  724,  in  which  the  court  says  : 

"2.  The  government  is  subject  to  the  same 
rules  respecting  the  burden  of  proof,  the  quality 
and  character  of  evidence,  the  presumptions  of 
law  and  fact,  that  attend  the  prosecution  of  a 
like  action  bv  an  individual.' 
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Quoting  from  the  MaxweU  Land  frranf  Case,  121 

IT.  S.  .325 ;  80  L.  Ed.,  949,  the  Court  in  the  Stinson 

rase  (Supra),  says: 

"It  should  be  well  understood  that  only  that 
class  of  evidence  that  commands  respect,  and 
that  amount  which  produces  conviction,  shall 
make  such  attempt  successful." 

In  Colorado  Coal     &     Iron  Company  i\s.  United 

mates,  123  U.  S.  307,  31  L.  Ed.,  182,  the  Court  says: 

"It  thus  appears  that  the  title  of  the  defend- 
ants rests  upon  the  strongest  presumptions  of 
fact  which,  although  they  may  be  rebutted,  nev- 
ertheless can  be  overthrown  only  by  full  proofs 
to  the  contrary,  clear,  convincing  and  unam- 
biguous.'" 

It  thus  appears  in  the  cases  hereinbefore  referred 
to,  that  the  evidence  is  far  from  being  clear,  convinc- 
ing or  unambiguous ;  save  and  except  that  it  occurs 
to  us  it  is  clear,  convincing  and  unambiguous  in 
faA^or  of  the  appellees;  and  upon  the  evidence  alone 
the  patents  should  not  have  been  cancelled. 

We  also  call  the  Court's  attention  to  a  point  made 
in  our  original  brief:  — that  the  Court  below  saw 
the  witnesses  in  two  other  trials,  observed  their  man- 
ner of  testifying,  had  a  better  opportunity  to  under- 
stand the  facts  and  circumstances  surrounding  their 
evidence,  and,  after  seeing  the  witnesses  and  hearing 
them  testify,  the  lower  court  found  in  favor  of  the  ap- 
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pellees  and  against  the  contentions  of  the  appel- 
lant; and  we  again  call  the  Court's  attention  to  the 
cnse  of  the  State  of  Idaho  vs.  Baird,  13  Idaho,  12G; 
80  Pac.  21)8,  wherein  the  Court  says  at  page  137  of 
the  Idaho  Reports : 

"It  is  urged,  however,  that  the  case  was  tried 
by  the  Court,  upon  the  evidence  taken  by  the 
stenographer  at  the  former  trial,  and  that  the 
Court  had  no  witnesses  before  it  and  for  that 
reason  the  rule  last  above  stated  does  not  apply 
herein.  This  Court  has  held  that  that  rule  did 
not  apply  when  the  trial  Court  heard  the  case 
on  written  or  documentary  evidence,  but  it  will 
be  observed  in  this  case  that  the  Judge  who  de- 
cided this  case  sat  at  the  former  trial  and  heard 
the  witnesses  testify,  and,  no  doubt,  observed 
their  demeanor  on  the  stand,  and,  if  that  be  true, 
the  rule  first  above  stated  would  apply/ 


II. 
WILLIAM  McMILLAX. 

The  entry  of  William  McMillan  is  in  no  Avay  con- 
nected with  the  evidence  of  Clarence  W.  Robnett,  it 
appearing  affirmatively  from  the  evidence  that  Rob- 
nett had  nothing  to  do  with  the  entry,  and  the  evi- 
dence of  this  witness  would  have  no  bearing  upon  the 
same. 
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We  call  the  Court's  attention  to  the  evidence  of 
^A  illiam  McMillan,  appearing  at  pages  532  to  551  of 
the  record.  At  page  534,  the  T\itness  testifies  that  he 
h-^d  a  conversation  with  George  H.  Kester  concern- 
ing the  taking  up  of  a  timber  claim : 

Q.  Well,  what  was  Mr.  Kester 's  business 
there  at  that  time? 

A.  Well,  his  business,  he  was  up  in  the  upper 
country  some  way,  and  he  was  well  acquainted 
with  me,  and  he  was  up  in  there  and  it  was  a 
nigh  cut  across  that  Avay  to  Orofino,  and  he  rode 
past  there  and  called  in  to  see  me. 

O.    When  was  this  couA^ersation? 

A.    It  was  in  October,  1904,  I  think.  ^=  *  * 

O.    Xow,  what  did  Mr.  Kester  say? 

A.  Why,  he  asked  me  something  about  wheth- 
er I  had  used  my  right  for  a  timber  claim, 
and  wasn't  I  going  to  take  one,  and 
I  told  him  I  hadn't.  I  didn't  know  anythinq: 
about  timber  claims  at  that  time.  I  told  him  I 
hadn't,  and  told  him  that  I  didn't  have  money 
enough  to  take  one  Avithout  mortgaging  my 
place,  and  I  told  him  I  wouldn't  do  that,  and  so 
he  said  if  I  took  a  notion  to  take  one  if  I  needed 
a  little  money  he  would  help  me  out,  which  he 
did.  I  had  part  of  the  money  but  I  didn't  have 
enough. 

Q.  Did  you  ever  see  him  again  or  talk  with 
him  again  before  you  filed  on  your  claim? 

A.  Xo,  I  didn't.  I  never  seen  him  till  after  I 
had  filed  on  my  claim.  ***** 

On  page  535  the  witness  testifies  that  he  had  made 

arrangements  with  Mr.  Dwyer  to  locate  him  on  the 

land,  and  on  page,  530,  in  response  to  a  question,  the 

witness  testified : 
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Q.  Was  there  anything  said  to  you  about  the 
value  of  the  claim? 

A.  No ;  but  he  told  me  I  would  be  safe  enough 
in  taking  one,  if  I  could  raise  the  money  to 
prove  up ;  it  would  come  in  the  market  pretty 
soon.  There  wasn't  any  timber  claims  hardly 
selling  at  that  time. 

Q.  Did  he  tell  joii  that  he  would  insure  jou 
so  much  money  over  and  above  expenses? 

WITNESS:'  Well,  he  said  I  would  be  safe 
enough;  that  I  could  make  $100.00  or  $150.00 
for  it  anvhow — safe  enough  to  take  one. 

MR.  (iORDOX:  Q.  Xoav,  how  did  he  ex- 
press that? 

A.  Why,  he  said  that  I  would  be  safe  enougu, 
you  know;  something  to  that  effect;  I  couldn't 
just  tell  vou  word  for  word  now. 

Q.  Well,  what  was  that  about  the  $1.00.00  or 
the  $150.00? 

A.  Well,  that  he  was  pretty  sure  I  could 
make  that  much  out  of  it  above  expenses,  and 
I  was  well  satisfied  with  that  at  that  time,  if  I 
could  make  that  much.  I  didn't  know  whether 
I  could  make  it  or  not.  I  was  pretty  sure  I 
could  make  that,  or  he  wouldn't  have  told  me  I 
could  make  that  much. 

Q.  Did  you  know  of  anyone  at  that  time  that 
was  buying  claims? 

A.  No,  I  didn't.  I  knowed  some  of  them  had 
claims  that  couldn't  sell  them. 

Q.  Did  you  have  any  understanding  or  agree- 
ment with  Mr.  Kettenbach,  or  Mr.  Kester,  when 
you  first  talked  with  him,  as  to  whether  you 
were  to  turn  that  claim  over  to  him? 

A.    I  did  not. 

Q.    Or  to  anyone  he  told  you  to? 

A.    I  didn't  have  any  agreement. 

Q.    Did  you  have  an  understanding? 
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A.  Well,  no,  I  don't  know  that  I  had  any  un- 
derstanding, I  understood  that  I  could  turn  it 
over  to  him  if  I  had  a  mind  to,  but  I  could  turn 
it  over  to  anybody  else.  I  wasn't  forced  to  turn 
it  over  to  him. 

Q.  Well,  Avas  it  your  understanding  when  he 
made  the  agreement  with  you  that  he  would  fur- 
nish you  the  money,  that  you  would  turn  it  over 
to  him? 

A.    No,  there  was  no  such  agreement  as  that 

at  all. 

Q.    What's  that? 

A.  No,  I  didn't  make  any  such  agreement  as 
that  at  all,  whatever. 

Q.  Well,  what  did  you  expect  to  do  with  that 
claim  when  you  took  it  up? 

A.  I  expected  to  sell  it  as  soon  as  I  could  and 
get  what  I  could  out  of  it. 

Q.    And  who  did  you  expect  to  sell  it  to? 

A.  Well,  I  expected  to  sell  it  to  whoever 
would  buy  it.  Of  course,  he  told  me  about  it, 
and  I  would  gtve  him  the  preference. 

Q.  But  that  is  what  you  expected  to  do  when 
you  had  your  first  talk  with  him  and  when  you 
came  to  the  conclusion  that  you  would  take  it 

up? 

A.  When  I  had  my  first  talk  with  him  I  didn't 
have  much  idea,  and  I  thought  it  over  for  a  day 
or  two,  and  then  I  thought  I  would. 

The  witness  then  states  that  a  man  by  the  name 

of  Bliss  located  him  on  the  land,  and     that     Mr. 

Dw^^er  made  arrangements  with  Mr.  Bliss  to  locate 

him. 

On  Dages  540-541  the  witness  testifies  to  the  man- 
ner in  which  he  procured  the  money  to  make  his  final 
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proof,  and  in  response  to  questions,  the  witness  tes- 
tifies : 

Q.  Do  von  remember  whether  or  not  you  saw 
Mr.  Kester  then,  l)efore  you  made  your  final 
proof? 

A.    Yes,  I  seen  him. 

Q.     "WTiere  did  you  see  him? 

A.  I  seen  him  at  the  bank  where  he  worked 
at  the  time. 

Q.    Right  in  the  bank? 

A.    Yes. 

Q.  And  wliat  Avas  your  conversation  with 
him  then  relative  to  this  claim? 

A.  Why,  nothing-  more  than  I  told  him,  T  says 
to  him  I  had  taken  a  claim  and  I  haven't  got 
money  enough,  and  he  says,  "I  will  help  you 
out,"  and  he  wanted  to  know  how  much  it  was, 
and  I  told  him  hoAv  much  I  wanted.  In  fact,  he 
told  me  when  I  first  seen  him  that  he  would  help 
me  out,  and  he  didn't  go  back  on  his  word. 

Q.  Xow,  do  you  remember  how  much  you  got 
on  that  occasion? 

A.  I  think  T  got  about  $300.00,  something  like 
that.  I  had  something  over  $100.00  of  my  o\^^l. 
It  took  $400.00  to  prove  up  on,  and  I  had  some- 
.     thing  over  $100.00. 

Q.  Was  that  the  same  day  that  you  made 
your  proof?    *  *  * 

A.  Yes.  I  came  in  on  the  train  and  proved 
up  the  same  day. 

Q.    And  did  you  give  Mr.  Kester  a  note? 

A.    I  did  not.    He  didn't  ask  for  any. 

Q.  You  say  you  didn't,  and  he  didn't  ask  for 
one? 

A.    Xo.  *  =!=  *  ^ 

On  page  549  the  witness  testifies  on  cross-exam- 
ination that  he  sold  the  land  nearlv  two  vears  after 


29 

he  made  his  final  proof;  that  there  were  no  buyers 
in  the  field,  and  no  one  offered  to  purchase  the  same ; 
that  he  used  $100.00  of  his  ot\ti  money  to  pay  the  pur- 
chase price;  that  the  balance  of  the  money  he  bor- 
rowed from  Mr.  Kester ;  that  he  told  Mr.  Kester  he 
would  pay  it  back  when  he  sold  his  claim ;  that  he  had 
no  contract  or  agreement  for  the  sale  of  the  land 
prior  to  the  time  he  made  his  final  proof,  and  that 
the  affidavit  he  made  at  the  time  he  filed  his  sworn 
statement,  that  he  had  no  agreement  to  sell  the  land, 
was  true. 

On  page  551  the  witness  testifies  that  he  did  not 
feel  that  he  was  under  any  obligations  to  sell  the 
land  to  Mr.  Kester,  except  that  he  should  give  him 
a  preference  right  to  purchase  it;  and  that  he  did 
not  feel  that  Mr.  Kester  was  under  any  obligations 
to  purchase  the  land. 

It  affirmatively  appears  that  Mr.  McMillan  was 
entitled  to  exercise  his  stone  and  timber  right ;  that 
he  filed  upon  the  land,  used  $100.00  of  his  own  money 
to  pay  the  purchase  price,  and  borrowed  the  remain- 
der from  Mr.  Kester  to  pay  for  the  land;  that  he 
kept  the  land  for  two  and  a  half  years  after  making 
his  final  proof,  and  finally  sold  the  same  to  Kitty  E. 
T>vryer.    The  record  does  not  contain  the  slightest  in- 
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timation  of  an  agreement  to  sell  his  land  prior  to  fi- 
nal proof,  or  for  two  and  a  half  years  thereafter. 

In  relation  to  the  entry  of  McMillan  we  also  call 
the  Court's  attention  to  the  opinion  of  Judge  Diet- 
rich, appearing  on  page  29()  of  the  record,  wherein, 
after  a  careful  consideration  of  all  of  the  evidence 
l)earing  upon  the  entry,  Judge  Dietrich  states : 

''There  was  some  sort  of  a  general  promise 
by  Kester,  who  seems  to  have  been  very  friendly 
to  the  entryman,  to  give  him  assistance  if  he 
needed  financial  help  when  it  came  to  making 
his  final  proof.  A  careful  consideration  of  the 
entryman's  testimony  convinces  me  that  he  did 
not  have  any  understanding,  exi)ress  or  implied, 
by  which  he  was  to  sell  the  land  to  any  person, 
and  that  no  other  person  had  any  interest  in  the 
entry.  The  entryman  apparently  did  feel  under 
some  moral  obligation  to  give  to  the  defendant 
Kester  an  opportunity  to  purchase,  but  such  ol)- 
ligation  involved  only  a  recognition  by  the  en- 
tryman that  Kester  favored  him  by  loaning  him 
a  part  of  the  money  required  for  the  final 
proof.-' 

From  Judge  Dietrich's  knowledge  of  the  case,  and 
his  acquaintance  with  the  surrounding  circum- 
stances, he  Avas  not  convinced  that  the  evidence  Avas 
clear,  convincing,  conclusive  and  unambiguous,  and 
held  that  it  did  not  come  within  the  rule  laid  dowTi 
by  the  Supreme  Court  of  the  United  States,  defining 
the  nature  of  the  evidence  necessary  to  justify  the 
concellation  of  a  patent. 
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We  are  conviiiced  that  a  re-consideration  of  this 
evidence  and  a  re-examination  of  Judge  Dietrich's 
opinion  in  relation  thereto,  will  convince  the  Court 
that  it  did  the  defendant  Kitty  E.  Dwyer  an  injustice 
in  holding  for  cancellation  this  entry. 


III. 

In  relation  to  the  remaining  patents,  Carrie  D. 
Maris,  John  H.  Little,  Ellsworth  (M.  Harrington, 
Bertsal  H.  Ferris,  (xeorge  Ray  Robinson ;  also  Soren 
Hansen,  Drury  M.  Gammon,  David  S.  Bingham; 
Charles  E.  Loney,  Mary  A.  Lone^^,  Frank  J.  Bonney, 
James  T.  Jolly,  Effie  A.  Jolly,  Charles  S.  Myers, 
Janie  Myers  and"  Clinton  E.  Perkins,  we  call  the 
Court's  attention  to  our  original  brief  in  relation  to 
these  entries,  and  references  to  the  record  therein 
made ;  that  of  eBrtsal  H.  Ferris,  appearing  at  page 
23  of  our  brief,  and  wherein  the  said  Bertsal  H.  Fer- 
ris testified  that  he  kept  his  land  two  or  three  years 
after  he  made  his  final  proof  before  he  sold  the  same ; 
that  the  first  agreement  he  made  in  relation  to  the 
sale  of  his  land  was  when  he  agreed  to  sell  it  to  Ket- 
tenbach  two  or  three  years  after  making  his  final 
proof;  that  he  tried  to  sell  it  to  other  parties,  and  at 
one  time  gave  an  opinion  to  Fred  Emery. 
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GEORGE  RAY  ROBIXSOX. 

The  evidence  of  George  Ray  Robinson  appears  at 
pages  25  to  27  of  our  original  brief,  and  we  would 
call  the  Court's  attention  to  the  evidence  of  George 
Ray  Robinson,  appearing  on  page  27  of  our  original 
brief,  (pages  1341-1342  of  the  record),  wherein  the 
witness  testifies  that  he  remembered  of  Mr.  Ketten- 
bach  talking  to  him  on  the  street  concerning  the  pay- 
ment of  his  note,  and  that  ^Ir.  Kettenbach  urged  him 
to  keep  his  land,  and  pay  the  interest,  or  the  princi- 
pal in  $5.00  paATuents:  and  that  Mr.  Kettenbach 
wanted  him  to  pay  $5.00  per  month  ;  that  he  told  Mr. 
Kettenbach  that  he  could  not  sell  his  land  to  anj^one 
else,  and  that  Mr.  Kettenbach  told  him,  if  he  was  not 
satisfied  to  keep  the  land,  he  Avould  look  over  the  pa- 
pers and  see  how  much  he  could  allow  him  for  the 
claim;  that  he  had  carried  his  note  then  upwards  of 
two  years. 

If  it  be  a  fact  that  William  F.  Kettenbach  or 
George  H.  Kester  was  endeai^oring  to  acquire  this 
land,  he  would  not  have  reluctantly  purchased  it  at 
the  price  it  was  offered,  and  especially  when  he  was 
paying  more  for  the  land  than  it  could  be  sold  for  to 
anyone  else. 

Concerning  the  entries  of  Bertsal  H.  Ferris  and 
George  Ray  Robinson,  Judge  Dietrich  in  his  opinion, 
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at  pages  321-325,  discusses  the  evidence  in  relation 

thereto,  and  on  page  322  Judge  Dietrich  states : 

"It  is  abundantly  shoA\ai,  I  think,  that  there 
was  no  intention  on  the  part  of  the  entr^Tueu 
until  long  after  final  proof  to  convey  to  Ketten- 
bach,  and  that  there  was  no  expectation  on  the 
part  of  Kettenbach,  when  he  left  Kobnett  or  the 
entrynien  haA'e  the  money,  that  he  would  secure 
title  to  the  lands.  The  entrynien,  as  appears 
from  the  dates  of  the  deeds,  held  the  lands  a  con- 
siderable length  of  time,  and  transferred  them 
to  Kettenbach  because  they  were  unable  to  do 
any  better  with  them.  Ferris  realized  nothing 
out  of  the  transaction,  and  apparently  lost  some 
personal  expenses.  Robinson  netted  approxi- 
mately $70.^'0.  It  is  also  plain  that  Robnett 
felt  under  no  obligation  to  purchase  the  land  and 
exercised  no  real  control  over  the  sale  thereof. 
The  understanding,  as  I  gather  it  from  all  of  the 
evidence  and  the  circumstances  disclosed  by  the 
record,  including  the  statements  of  the  several 
parties,  is  that  Robnett,  in  encouraging  these 
men  to  make  entries,  led  them  to  believe  that  he 
Avould  be  able  to  negotiate  a  sale  of  the  lands 
after  title  Avas  secured,  so  that  they  Avould  real- 
ize a  substantial  profit,  and  in  that  belief  they 
entered  the  lands  and  assumed  the  mortgage 
obligations  referred  to." 


CARRIE  D.  MARIS. 

The  evidence  of  Carrie  D.  Maris  appears  at  pages 

6  to  11  of  our  original  brief,  and  Ave  call  the  Court's 

attention  to  page  8,  Avherein  the  AAdtness  testifies  to 

the  repeated  efforts  Robnett  made  to  sell  her  land 


to  other  parties,  and  wherein  Eobnett  called  up  a 
man  at  Moscow  Avho  claimed  he  was  ready  to  pur- 
chase the  land;  and,  after  repeated  efforts,  it  was 
finally  sold  to  Kester  and  Kettenbach,  who  paid  a 
hii^her  price  for  the  land  than  Eobnett  was  able  to 
sell  it  for  to  am^one  else. 

We  also  call  the  Court's  attention  to  Robnett's  af- 
fidavit, portions  of  which  are  copied  on  page  10  of 
our  original  brief,  wherein  Robnett  testified  that  no 
prior  agreement  existed  between  himself  and  Carrie 
P.  Maris,  and  that  no  arrangements  whatever  exist- 
ed between  himself  and  George  H.  Kester  and  Wil- 
liam F.  Kettenbach  for  the  purchase  of  this  particu- 
lar claim  for  more  than  a  year  after  final  proof  Avas 
made. 

In  his  opinion,  at  pages  305  to  308  of  the  record. 

Judge  Dietrich  discusses  the  evidence  in  relation  to 

this  claim,  and  on  page  307  the  Court  states : 

"As  already  stated,  it  is  impossible  to  read  the 
testimony  of  the  entryman  without  being  im- 
pressed with  the  fact  that,  for  a  long  period  of 
time  before  the  sale  to  Kester  and  Kettenbach, 
Eobnett  had  been  making  strenuous  efforts  to 
dispose  of  the  land,  but  in  A^ain.  Apparently  the 
highest  offer  he  had  eA^er  receiA-ed  AA^as  $1,500.00. 
Under  these  circumstances  it  seems  quite  in- 
credible that  he,  as  the  OAA^ler  of  this  land,  and 
being  anxious  to  sell  it  and  get  as  much  as  possi- 
ble for  it,  and  haAdng  been  unsuccessful  in  sell- 
ing it  to  strangers,  Avould  go  to  Kester  and  Ket- 
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tenbacli  and  \^j  bare  the  facts  disclosing  the  in- 
validity of  the  title,  for  the  purpose  of  inducing 
them  to  pay  $100.00  more  than  he  had  ever  been 
offered  for  the  land.  Only  great  simplicity  of 
character,  together  with  a  highly  sensitive  con- 
science, would  account  for  such  an  unusual  pro- 
ceeding, and  it  is  hardly  necessary  to  add  that 
Robnett  seems  to  have  possessed  neither  these 
qualities  in  a  very  high  degree." 

The  discussion  of  Judge  Dietrich  in  relation 
to  this  entry  is  very  interesting  in  view  of  the  fact 
that  Robnett  had  made  an  affidavit  as  late  as  July 
1st,  1909,  (appearing  at  page  10  of  appellees  origi- 
nal brief)  in  which  he  stated  under  oath  that  no 
agreement  existed  between  Carrie  D.  Maris  and  Kes- 
ter  and  Kettenbach  for  the  sale  of  the  land  prior  to 
the  time  final  proof  was  made,  and  that  no  relations 
existed  between  him,  Robnett,  and  Kester  and  Ket- 
tenbauch,  concerning  the  sale  of  the  land,  prior  to 
final  proof. 


JOHX  H.  LITTLE. 
The  evidence  of  John  H.  Little  appears  at  pages 
12  to  15  of  our  original  brief,  (pages  1609  to  1627  of 
the  record) ,  and  we  would  especially  call  the  Court's 
attention  to  the  evidence  of  Mr.  Little,  wherein  he 
stated  that  Robnett  never  mentioned  the  names  of 
Kester  and  Kettenbach  as  being  parties  who  were 
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prospective  purchasers  of  the  land,  and,  on  page  14, 
Mr.  Kettenbach  told  the  witness  to  try  to  sell  his 
land  to  some  one  else ;  that  he  did  try  to  sell  to  other 
parties,  but  was  unable  to  do  so;  that  his  arrange- 
ment with  Robnett  was  not  carried  out ;  that  Ket- 
tenbach told  the  witness  that  he  had  nothing  to  do 
with  Robnett. 

On  page  1."),  the  witness  testifies  that  he  had  no 
contract,  understanding  or  agreement  with  Mr.  Ket- 
tenbach, Mr.  Kester,  or  Mr.  D^\^er,  prior  to  the  time 
he  made  his  final  proof. 

Judge  Dietrich  refers  to  the  claim  of  John  H.  Lit- 
tle in  his  opinion,  at  pages  318-321;  and  on  page  319 
the  Court  sa3^s: 

"As  already  noted,  Robnett  does  not  testify 
that  he  was  to  control  the  sale  of  the  land,  and 
if  he  was  to  have  the  control  and  disposition  of 
it,  it  would  be  strange  if  the  amount  which  the 
entrynian  was  entitled  to  realize  was  left  in 
such  an  indefinite  status.  From  Robnett's  tes- 
timony it  appears  that  when  the  arrangement 
Avas  made  for  this  entry  the  money  for  the  pur- 
pose was  to  be  procured  from  Curtis  Thatcher, 
who  advanced  a  small  amount  for  the  payment 
of  preliminary  expenses,  l)ut  then,  for  some  rea- 
son, did  not  carry  out  his  agreement.  Upon  in- 
itiating the  entry,  and  before  final  proof,  Lit- 
tle gave  a  note  for  the  location  fee,  amounting 
to  either  $125.00  or  $L"'>0.00,  according  to  Rob- 
nett's  testimony.  This  was  afterwards  taken 
care  of  by  the  money  procured  from  Kettenbach. 
Acording  to  Robnett's  testimony,  Avhich  is  in 
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harmony  witli  that  of  Kettenbach  and  Little, 
Kettenbach  originally  had  no  interest  in  the 
entry,  and  had  no  expectation  of  getting  the 
title'.    He  (Robnett)  testified:" 

"  'Q.  Xow,  what  became  of  that  claim,  do 
you  know?'  " 

'•  'Q.  It  was  finally  deeded  to  Mr.  Ketten- 
bach.' " 

"  'Q.  Do  yon  remember  the  transaction  in 
connection  with  that,  the  conversation  relative 
to  it?' " 

"  'A.  Why,  the  deal  failed  to  go  through  that 
I  had  at  the  time  of  the  location,  and  of  course 
the  mortgage  came  due,  and  Mr.  Kettenbach 
told  Mr.  Little  that  he  would  have  to  either  pay 
the  mortgage  or  deed  the  claim,  and  he  deeded 
the  claim.' '' 

"Robnett  testifies  in  general  language  that 
Kettenbach  and  Kester  knew  of  the  arrange- 
ment he  had  with  Little,  but  he  does  not  say 
what  he  told  fhem  or  in  his  couA^ersation  with 
them  what  arrangement  he  claimed  to  have  had 
with  Little.  The  entryman  appears  to  have  tes- 
tified frankly,  and  as  to  his  arrangement  with 
Robnett  he  said : 

"  'Q.  Xow,  what  were  you  to  do  with  this 
claim  after  you  took  it  up,  what  was  your 
arrangement?'  " 

"  'A.  Well,  the  understanding  was  that 
Rolmett  was  to  find  me  a  buyer  for  the 
claim.  He  guaranteed  to  sell  me  the  claim 
— to  sell  the  claim  for  me.'  " 

"  'Q.  Did  he  tell  vou  when  he  would  sell 
it?'  " 

"  'A.  Why,  he  said  the  chances  were  fa- 
vorable for  an  early  sale— a  verbal  agree- 
ment was  all.' " 

"  'Q.    Did  he  tell  you  whether  or  not  he 
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had  anybodj^  in  mind  or  was  assembling 
claims?'  " 

"  'A.  Xo,  not  at  that  time  he  didn't,  not 
until  after  we  had  proved  up,  before  he 
made  any  statement  in  regard  to  assem- 
bling claims.'  " 

"  'Q.  Now,  did  he  tell  you  how  much  you 
were  to  get  out  of  your  claim?  This  is  the 
first  talk  you  had  Avith  him  before  you 
filed?'  " 

"  ^A.  Well,  Avhen  we  came  back  he  told 
me  Avhat  a  valuable  claim  I  had  got.  I  don't 
remember  the  amount,  but  he  discussed  it, 
and  I  felt  very  jubilant  over  the  fact  that  I 
had  got  a  good  claim.  I  had  taken  his  word 
for  it  all.'  " 

"If  the  entryman  had  an  agreement  by  which 
he  was  to  get  only  a  small  specified  amount  out 
of  the  claim,  his  state  of  mind  upon  being  in- 
formed that  he  had  a  good  claim  is  not  easily 
explained.  He  Avould  have  had  no  very  great 
interest  in  the  nature  of  the  claim  if  he  was 
guaranteed  so  much  and  Avas  to  get  only  so 
much  out  of  it.  The  entrATiian  further  testifies 
that  Robnett  disappointed  him  in  not  getting  a 
purchaser  for  the  claim,  and  that  Kettenbach 
AA^as  urging  the  payment  of  the  mortgage  and 
Avas  threatening  to  foreclose.  He  AA^ent  to  Ket- 
tenbach and  tried  to  induce  him  to  purchase  the 
claim.  Kettenbach  told  him  he  was  not  buying 
timber,  and  advised  him  to  try  to  sell  to  some- 
one else,  but  finally  took  the  claim  and  paid 
him  a  triAial  amount  in  excess  of  AA^hat  Avas  due 
upon  The  mortgage.'  " 

"I  conclude  that  the  eAidence  does  not  sup- 
port the  charge  that  there  was  any  fraud  in  the 
original  entry,  or  that  Kettenbach  at  the  timie 
he  purchased  had  knoAvledge  of     any     alleged 
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fraudulent  agreement  between  the     entryman 
and  Kobnett." 

We  feel  that  a  reconsideration  of  this  entry,  and 
A  reexamination  of  the  evidence  in  relation  to  the 
same,  will  convince  the  Court  that  this  patent  should 
not  be  cancelled,  and  that  an  injustice  is  being  done 
the  defendants  in  the  cancellation  of  this  entry. 

We  respectfully  pray  for  a  rehearing  and  a  recon- 
sideration of  the  evidence  in  relation  to  this  entry. 


ELLSWORTH  M.  HARRINGTON 
The  evidence  of  Ellsworth  M.  Harrington  appears 
at  pages  15  to  17  of  our  original  brief,  (pages  1355 
to  1360  of  the  record)  wherein  the  witness  testifies 
that  Robnett  was  not  to  sell  the  land  for  him,  but  in 
case  he  did  sell  it  he  was  to  receive  a  commission; 
that  no  agreement  existed  for  the  sale  of  the  land. 

"Q.  You  mean  you  didn't  have  any  written 
agreement?" 

"A.  No,  nor  no  verbal  agreement  in  that  way ; 
not  positive.  He  was  dealing  in  timber  claims, 
and  if  he  had  a  chance  to  sell  it,  he  had  my  per- 
mission to  sell  it." 

The  witness  also  testifies  that  he  had  no  arrange- 
ments with  either  Kester  or  Kettenbach  to  purchase 
the  land. 

We  call  the  Court's  attention  to  the  opinion  of 
Judge  Dietrich  in  relation  to  the  entry  of  Ellsworth 
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M.  Harrington,  appearing  at  pages  313  to  316  of  tlie 
record. 

On  page  314  the  Court  states:  (Beginning  at  bot- 
tom p.  313). 

"According  to  Kettenbach's  testimony,  he  toolv 
the  mortgage  and  finally  purchased  the  claim 
practically  under  the  same  circumstances  as 
are  shown  to  haye  surrounded  the  morfoaoes 
upon,  and  the  purchase  of,  the  Long  claims 
Harrington  himself  testifies,  and  his  statement 
IS  not  disputed,  that  he  realized  clear  out  of  the 
claim  Jf?2<)l).40,  and  so  far  as  appears  Robnett  ffot 
nothing  except  the  location  fee  and  possildy  the 
bonus  or  a  part  of  the  bonus  included  in  the 
mortgage  note.  It  is  quite  clear  that  Ketten- 
bach  had  no  understanding  before  or  at  the  time 
he  took  the  mortgage  that  he  was  ultimately  to 
procure  title  to  the  land,  for  efforts  were  made 
by  Robnett  and  Harrington  to  sell  to  other  par- 
ties, and,  being  unsuccessful,  the  entrAmian  sold 
to  Kettenl)ach." 

''The  only  eyidence  relative  to  the  regularity 
ot  the  entry  is  found  in  the  testimony  "of  Rob- 
nett, already  referred  to,  and  that  of  the  entry- 
man.  The  entr^Tnairs  version  of  the  arrano'e- 
nient  between  himself  and  Robnett  is  materiatly 
different  from  that  of  Robnett,  and  if  true 
there  was  no  unlawful  or  improper  agreement  or 
understanding.  The  entrATuan  appears  to  have 
testified  Avith  considerable  candor.  In  reply  to 
questions  put  to  him  by  counsel  for  the  gm'^rn- 
ment  he  testified  that  prior  to  makino-  the  entry 
there  was  nothing  said  as  to  Avhat  he  would 
make  out  of  the  transaction  or  about  the  sale 
of  the  land.     He  said : 

"'Q.    Was  anything  said  about  what  the 
land  Avas  Avorth?'  " 
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"  'A.  There  may  have  been ;  I  don't  re- 
member ;  I  think  there  was  though.  I  think 
it  Avas  in  the  neighborhood  of  $1,000.00;  I 
ain't  positive  though." 

"  'Q.  Now,  what  was  said?  Was  it  said 
that  3^ou  could  get  $1,000.00  out  of  it?' " 

"  'A.  Well,  no.  He  (Robnett)  may  have 
said  it  was  worth  in  that  neighborhood,  of 
$1,000.00;  there  was  nothing  said  positiv* 
that  it  was.'  "  *  *  * 

"  'Q.  Now,  what  was  there  in  it  for 
him?'  " 

"  'A.  Well,  he  was  to  get  a  commission 
out  of  it  for  selling  the  claim,  I  think.'  " 

"  'Q.  And  he  was  to  sell  the  claim?' " 

"  'A.  Xo,  he  wasn't  to  sell  it.  If  he  did 
sell  it  he  was  to  get  a  commission  for  selling 
it.  There  wasn't  no  agreement  that  he  was 
to  sell  it.'  " 

On  page  31C^the  Court  states : 

"I  conclude  that  the  record  does  not  sustain 
the  contention  either  that  the  entry  was  invalid 
or  tlfat  Kettenbach,  at  the  time  he  made  the  pur- 
chase, had  notice  of  any  alleged  invalidity." 


SOREX  HAXSEX. 
The  evidence  of  Soren  Hansen  appears  at  pages 
100  to  105  of  our  original  brief,  and  we  would  es- 
pecially call  the  Court's  attention  to  the  evidence  of 
this  witness,  wherein  he  testifies  that  Robnett  told 
the  witness  he  ought  to  get  from  $300.00  to  $500.00 
out  of  the  place,  and  he  could  receive  that  when  he 
vsold  the  land: 
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"Q.  How  Avere  you  to  get  the  three  or  five 
hundred  dollars  out  of  it.-' 

"A.  Why,  Avheu  he  sold  it.  He  said  he  would 
be  able  to  sell  it;  he  had  more  claims,  and  he 
would  be  able  to  sell  it  for  me." 

The  witness  also  testifies  to  the  several  deeds  he 
executed,  and  also  states  that  he  had  no  understand- 
irig  or  agreement  with  either  Kester  or  Kettenbach 
for  the  purchase  of  the  land. 

We  also  call  the  Court's  attention  to  the  evidence 
of  William  F.  Kettenbach  upon  this  same  question, 
appearing  at  pages  1G89  to  1G91  of  the  record;  also 
to  the  evidence  of  E.  X.  Brown,  appearing  at  pages 
1G()7  to  1687  of  the  record. 

The  evidence  falls  far  short  of  beinsr  clear,  con- 
elusive  and  unambigiious,  and  is  in  direct  conflict 
Avith  the  eA  idence  of  Clarence  W.  Robnett. 


DAVID  S.  BIXGHAM 
The  eAidence  of  DaAid  S.  Bingham  appears  at 
pages  12()  to  130  of  the  appellees'  brief,  and  at  pages 
1139  to  1171  of  the  transcript,  and  on  page  127  of 
our  original  brief,  AA^e  copied  the  eAidence  of  the  Avit- 
ness  relative  to  the  manner  in  which  he  took  up  his 
timber  claim,  and  wherein  the  witness  testifies  that 
he  neA^er  talked  Avith  Kettenbach,  Kester  or  DAAyer 
concerning  the  taking  up  of  the  land ;  that  he  trans- 


-     -     -  43 

acted  Ms  business  with  Mr.  O'Keefe;  and  the  only 
understanding  he  had  with  Mr.  O'Keefe,  relative  to 
this  land,  was  that  Mr.  O'Keefe  was  to  have  the  prior 
right  of  buj^ing  it  when  the  witness  proved  up. 

On  pages  128-129,  of  our  original  brief,  the  witness 
testifies  to  his  negotiations  with  Mr.  O'Keefe  rela- 
tive to  the  sale  of  the  land,  and  that  there  was  a  ten- 
acre  tract  in  Cloverland  Orchard  Tracts  which  the 
witness  desired  to  purchase,  and  hj  making  a  sale  of 
his  land  at  that  time,  he  could  purchase  this  tract 
of  land.  The  evidence  of  the  witness  is  very  clear 
that  O'Keefe  and  the  witness  arrived  at  an  agree- 
ment for  the  purchase  of  the  land  at  that  particular 
time,  and  this  was  in  the  neighborhood  of  two  years 
after  the  witness  had  made  his  final  proof. 

In  relation  to  the  entry  of  David     S.    Bingham, 

Judge  Dietrich  in  his  opinion,  at  pages  342  to  349, 

gives  a  very  clear  statement  of  the  circumstances 

surrounding  the  evidence  in  relation  to  this  entry, 

and  at  page  345  of  the  record  quotes  the. evidence  of 

the  entr;^Tnan  in  relation  to  his  entry  and  his  final 

proof,  and  at  page  349  states : 

"Clearly  such  testimony,  with  its  apparent  in- 
consistencies and  contradictions,  cannot  be  ta- 
ken as  satisfactorily  establishing  the  affirma- 
tive proposition  that  there  existed  between  the 
entr^Tiian  and  O'Keefe  at  the  time  entry  was  in- 
itiated anv  understanding  or  agreement  upon 
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the  part  of  the  entryman  that  he  was  to  sell  to 
O'Keefe  or  to  sell  to  any  person  for  any  fixed 
])rice.  An  nnderstanding  by  an  entryman  that  if 
he  sold  he  would  give  the  first  opportunity  to  a 
desi^ated  person  to  purchase,  provided  such 
person  would  give  as  much  as  anybody  else,  does 
not  constitute  an  agreement  obnoxious  to  the 
statutes  pertaining  to  the  entry  of  timber 
lands." 

It  will  also  be  ol^served  that  Jackson  O'Keefe  was 
dead  at  the  time  of  the  hearing;  his  evidence  could 
not  be  produced,  and  the  defendants  were  at  a  dis- 
adyanlage  in  proving  conclusively  that  there  was  no 
fraud  or  irregularity  in  connection  with  this  entry. 

We  believe  that  upon  a  reexamination  and  a  re- 
hearing upon  this  entry,  the  Court  Avill  be  convinced 
that  this  patent  should  not  l)e  cancelled. 


IV. 

THE  STEFFY  GROUP. 

This  group  includes  the  entries     of     Charles  E. 

Loney,  Mary  A.  Loney,  Frank  J.  Bonney,  James  T. 

Jolly,  Effie  A.  Jolly,  Charles     S.     Myers,     Janie 

Myers,  and  Clinton  E.  Perkins. 

We  can  add  but  little  to  what  we  have  heretofore 
said  on  pages  69  to  92  of  our  original  brief,  and  we 
most  respectfully  call  the  Court's  attention  to  the 
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araniiinent  and  quotations  from  the  evidence  appear- 
ing thereat ;  and  believe  that  a  re-examination  of  the 
record  in  relation  to  these  entries  will  conAince  the 
Court  that  the  defendants  Kester  and  Kettenbach 
had  no  knowledge  of  the  manner  in  which  the  claims 
were  acquired,  or  of  any  irregularity  in  connection 
therewith;  and  Ave  most  respectfully  request  that  a 
re-hearing  be  granted  in  relation  to  these  claims. 
We  also  desire  to  call  the  Court's  attention  to  the 
verdict  of  the  jury,  appearing  at  page    4180   (bot- 
tom) of  Vol.  XI.  of  the  records,  wherein  the  defend- 
ants were  acquitted  upon  the  charge  of  conspiracy 
in  relation  to  the  acquisition  of  title  to  the  lands  in- 
volved in  this  proceeding.    Almost  all  of  the  entries 
referred  to  herein  were  involved  in  those  indict- 
ments, and  those  entries  not  specifically  referred  to 
in  the  indictments  were  referred  to  in  the  e^ddence, 
and  the  witnesses  appeared  and  testified  in  relation 
thereto,  which  has  as  much  force  as  if  they  had  been 
set  out  and  specifically  described  in  the  indictments. 
We  are  firmly  of  the  belief  that  this  verdict  of  ac- 
quittal by  a  jury  should  have  great  weight  with  the 
court,  and  especially  so  when  the  trial  Judge  who 
saw  the  witnesses,  and  observed  their  manner  of 
testif;\ing,  also  found  in  this  case  in  favor  of  the  de- 
fendants in  relation     to     these  particular  entries. 
Vol.  XI,  Page  4180  (bottom). 
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V. 
DKURY  M.  GAMMOX 

We  haA  e  referred  to  the  entry  of  Driiry  M.  Gam- 
mon at  pages  113  to  114  of  appellees  brief,  and  we 
can  add  little  to  Avhat  we  ha^e  there  said ;  but  we  are 
convinced  that  a  re-examination  of  the  record,  and 
of  the  evidence  of  Drury  M,  Gammon,  will  convince 
the  Court  that  this  patent  should  not  be  cancelled. 

It  is  unreasonable  to  assume  that  Kobnett  would 
advise  the  officers  of  the  bank  of  the  irregular  man- 
ner in  which  the  title  to  this  tract  of  land  Avas  ac- 
quired. It  was  to  his  interest  to  keej)  it  secret,  and 
to  prevent  the  officers  of  the  bank  from  obtaining 
kTioAA  ledge  of  the  same. 

We  respectfully  submit  that  a  re-examination  of 
the  evidence  and  of  appellees'  brief  in  relation  to  this 
entry  will  coua  ince  the  Court  that  the  patent  should 
not  be  cancelled. 


Your  petitioners  severally  pray,  therefore,  tliat 
an  order  may  be  made  and  entered  for  a  re-liearing 
of  the  argument  in  this  cause,  on  a  day  to  be  appoint- 
ed by  this  Court,  at  the  present  term,  and  upon  such 
points  as  the  Court  may  direct. 

WILLIAM  F.  KETTENBACH  and 
GEORGE  H.  KESTER. 
By  GEO.  W.  TANNAHILL, 

Residing  at  Lewiston,  Idaho, 
Their  Counsel. 
GEO.  W.  TANNAHILL, 

Residing  at  Lewiston,  Idaho. 
Attorney  for  petitioners  for  whom  he  appears. 
JAMES  E.  BABB, 

Residence:  Lewiston,  Idaho, 

Attorney  for  petitioners  for  whom  he  appears. 

The  undersigned,  attorneys  for  petitioners,  DO 

HEREBY  CERTIFY :    That  in  their  judgment  the 

foregoing  petition  for  a  re-hearing  is  well  founded, 

and  that  it  is  not  interposed  for  delay. 

Bated  this  12th  dav  of  November,  A.  D.  1913. 
GEO.  W.  TANXAHILL,  and 
JAMES  E.  BABB, 

Counsel  for  Appellees. 
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